w^ppp^' 


^yr' 


1^^ 


,3fiSL. 


•*      ^ 


Digitized  by  the  Internet  Arciiive 

in  2010  with  funding  from 

University  of  Toronto 


http://www.archive.org/details/32newabridgment08baco 


NEW 

Abridgement  of  fte  %m. 

BY    MATTHEW    BACON, 

OF    THE    MIDDLE    TEMPLE,    ESO. 


THE    SEVENTH    EDITION,    COHHECTED  ; 

WITH    LARGE    ADDITIONS,    INCLUDING    THE    LATEST     STATUTES    AND    AUTHORITIES. 


VOLUMES    II.     III.     AND    IV.     (EXCEPT    THE    ADDENDA,) 

By  SIR    HENRY  GWILLIM, 

OF    THE    MIDDLE    TEMPLE,    KNIGHT  ; 

LATE    ONE    OF    THE    JUDGES    OF    HIS    MAJESTV's    SUPREME    COURT 

AT    MADRAS. 


VOLUMES     I.    V.    VI.    VII.     AND     VIII.     AND     THE    ADDENDA    TO    THE 
OTHER    VOLUMES, 

By    CHARLES    EDWARD    DODD, 

OF    THE    INNER    TEMPLE,    ESQ.    BARRISTER    AT    LAW. 


IN    EIGHT    VOLUMES. 

VOL.  vni. 

LONDON: 

PRINTED    BY    A.  STRAHAN, 

LAW-PKINTER  TO  THE  KINg's  MOST  EXCELLENT  MAJESTY; 
lOR  J.  AND  W.  T.  CLARKE;  LONGMAN,  REES,  ORME,  BROAVN,  AND  GREEN  J 
T.  CADELL;  J.  RICHARDSON;  J.  M.  RICHARDSON;  R.  SCHOLEY  ;  C.  J.  G.  AND  F. 
RIVINGTON  ;  BALDWIN  AND  CRADOCK  ;  W.WALKER;  SAUNDERS  AND  BENNING  ; 
A.MAXWELL;  S.  SWEET;  II.  BUTTER  WORTH  ;  STEVENS  AND  SONs;  G.  WILSON  ; 
E.  HODGSON  ;  R.  PHENEV  ;    J.  RICHARDS;    E.  NUNN  ;    AND  A.  AND  B.  SPOTTISWOODE. 

1832. 


TYTHES* 


/PHE  word    Tytlie  is   derived  from  the  ^axon  word  Teo&a, 
which  signifies  the  tenth  part  of  a  thing. 
"Of  every  thing,  of  which  tythe  is  due  of  common  right,  tythe 
is  always  the  tenth  part  of  the  thing. 

But  of  every  thing,  of  which  tythe  is  only  due  by  custom,  more 
or 'less  than  the  tenth  part  of  the  thing  may  be  due  for  tythe. 

[For  where  custom  only  subjects  to  tythe,  custom  must  deter- 
mine the  proportion. 

Tythes,  in  their  proper  and  original  nature,  are  a  spiritual 
and  incorporeal  inheritance :  spiritual,  from  the  uses  to  which 
they  are  consecrated ;  incorpoi'eal,  from  the  mode  of  their 
existence. 

There  is  no  doubt  that  tythes  were  originally  a  mere  ecclesi-  («)  Moor,  SoQ. 
astical  revenue  (a);  ecclesiastical  persons  only  having  capacity  to  ^^^•^^^- _ 
take  them  (6);  and  ecclesiastical  com'ts  only  having  power  to  take  ^^  '^^  ^^^^  ' 
cognizance  of  them.     They  were  considered,  not  as  any  secular  jrig»s  case. 
duty  (c),  or  as  issuing  out  of  the  land,  but  as  collateral  to  the  (c)  i  Leon, 
estate  of  the  land,  and  were  paid,  not  in  respect  of  the  land  (d),  '^^^^ 
but  in  respect  of  the  persons  of  the  laity,  in  return  for  the  benefit  ^^  ^^    ^-^' 
they  derived  from  die  ministry  and  care  of  their  spiritual  pastors.  ^^^  Cro. 
They  could  not  pass  by  copy  of  court-roll  (t-),  because  things  spiri-  Eliz.  295.  814. 
tual  could  not  lie  in  tenure,  or  be  considered  as  parcel  of  a  manor : 
unity  of  possession  (g)  could  not  extinguish  them,  because  the  (g)  Dav.  6.  a. 
spiritual  nature  could  not  be  merged  or  extinguished ;  in  other  ,' 

words,  could  not  coalesce  or  incorporate  with  that  which  was  ma-  y 

terial  and  temporal :  nor  could  a  release  of  all  demands  in  lands  i 

operate  as  a  discharge  of  them  (//) ;  for  as  they  v/ould  not  pass  (A)  t  Leon. 
under  the  denomination  of  land,  neither  would  they  be  effected  ^°°' 
by  a  release  of  all  claims  arbing  out  of  lands. 

Tythes,  again,  in  their  essence,  have  nothing  substantial  or 
permanent :  they  consist  merely  injure^  are  merely  a  right.  An 
estate  in  tythes  is  no  more  than  a  title  to  a  share  or  portion  of 
the  produce  after  it  shall  have  been  separated  from  the  general 

[*  The  Editor  was  induced  to  transpose  this  head,  in  expectation  of  being 
able  to  make  some  valuable  additions  to  it.] 
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mass :  before  severance  it  is  wholly  uncertain  what  the  amount  of 
that  share  or  portion  may  be ;  nay  more,  its  very  existence  is  pre- 
carious; this,  like  its  quantity,  depending  upon  the  accidents  of 
climate,  season,  soil,  cultivation,  and  the  will  and  caprice  of  the 
several  owners  or  possessors.     If  the  ground  be  not  sown,  if  the 
farms  be  not  stocked,  if  the  fruits  be  not  gathered,  no  tythe  can 
possibly  arise.    For  tythe  is  payable,  as  we  have  said  before,  not 
in  respect  of  the  land,  but  of  the  person  :  it  is  not  an  estate  in  the 
land,  but  a  right  to  a  determinate  proportion  of  the  fruits,  with 
all  the  industry  and  expense  that  have  been  bestowed  in  bringing 
2  BI.  Comm.     them  forward  and  collecting.them.     Tythe,  then,  in  itself,  is  not 
an  object  of  our  external  senses :  it  is  neither  visible,  nor  tangible : 
its  produce,  indeed,  may  be  seen  and  felt,  but  it  exists  itself  only 
in  the  mind's  eye,  and  in  contemplation  of  law.    It  follows,  there- 
fore, that  it  is  incorporeal :  for  the  law  ascribes  corporeity  only  to 
those  objects  which  are  substantial  and  permanent.     From  their 
incorporeity  tythes  are  said  to  lie  in  grant,  and  not  in  livery  ; 
that  is,  they  could  not  pass  from  one  man  to  another  by  livery  of 
seisin,  the  ancient  mode  of  transfer,  nor  could  actual  possession 
be  given  of  them;  but  the  property  in  them  could  onlj'be  trans- 
ferred by  deed.     In  consequence  of  their  incorporeity  it  was 
doubted,  whether  a  rent  could  be  reserved  upon  them ;  for  being 
incapable  of  locality,  there  was  no  place  where  a  distress  could 
5  U.3.  c.  7.       ifQ  taken  of  them.    And  to  obviate  this  doubt  a  statute  was  passed, 
which  empowers  ecclesiastical  persons  to  grant  leases  for  lives 
or  years  of  their  incorporeal  hereditaments.    Of  the  king's  right 
to  reserve  a  rent  on  a  demise  of  tythes,  no  doubt  indeed  was  ever 
entertained;  because  by  the  prerogative  the  king  had  a  right  to 
distrain  upon  any  lands  in  the  possession  of  his  lessee. 

But  the  revolution  which  took  place  in  our  ecclesiastical  polity 
in  the  time  of  Hcn>j/  the  Eighth  has  almost  entirely  changed  the 
nature  of  this  species  of  property;  and  there  now  seems  to  be 
scarcely  any  difference  between  an  inheritance  in  lands  and  an 
inheritance  in  tythes.  When  the  benefices  which  the  regular 
clergy  had  appropriated  to  themselves  fell,  upon  the  dissolution  of 
the  monasteries,  into  the  hands  of  the  king,  he  was  prompted  by 
his  }irofuseness,  and  induced  by  policy,  to  make  grants  of  them 
to  lay-persons.  But  in  order  that  the  tythes  might  answer  the 
purposes  of  civil  life,  and  accommodate  themselves  to  the  exi- 
gencies of  their  new  proprietors,  it  became  necessary  to  secularize 
them,  and  to  endue  them  with  all  the  qualities  of  real  property. 
For  this  purpose  an  act  of  parliament  was  passed;  so  that  tythes 
f^^wf'^'  ^"  ^'^^  hands  of  a  lay-person  may  now  be  treated  like  any  other 
5-3  1S.30.  j^i„j  j,j-  property:  they  may  be  put  in  view  in  an  assize:  they 
are  demandable  in  a  pracipe  quod  reddat :  they  are  subject  to 
dower :  fines  may  be  levied,  and  recoveries  may  be  suffered  of 
them  :  ejectments  may  be  brought  for  them :  in  short,  they  have 
all  the  properties  and  all  the  incidents  of  a  lay-fee,  except  that 
they  lie  in  grant,  and  not  in  livery;  a  distinction  which  now 
marks  no  great  difference,  since  the  statute  of  frauds  allows  no 
interest  ot  any  permanency  to  pass  even  in  rciil  property,  unless 
the  grant  be  attested  by  some  written  instrument.] 
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Under  this  Title  it  will  be  proper  to  shew, 

(A)  Of  what  Things  Tythe  is  in  general  due. 

(B)  Who  are  liable  to  the  Payment  of  a  personal  Tythe. 

(C)  Of  what  Things  a  predial  Tythe  is  due. 

1.  OfAgistmeJiU 

2.  Of  Corn, 

3.  Of  Hay. 

4.  Of  Wood.  I 

5.  Cf  divers  other  TJiings. 

(D)  Of  what  Things  a  mixed  Tythe  is  due* 

1.  Of  the  Young  of  a  Beast. 

2.  Of  the  Eggs  oi'  Young  of  a  Bird  or  FoU'l. 

3.  Of  Wool. 

4.  Of  divers  other  Things. 

(E)  To  whom  Tythe  is  in  general  to  be  paid. 

(F)  To  whom  parochial  T}i;hes  are  to  be  paid. 

(G)  To  whom  Qxtraparochial  Tythes  are  to  be  paid. 
(H)  Of  the  Right  to  a  Portion  of  Tythes  in  a  Parish. 
(I)    By  whom  Tythe  is  to  be  paid. 

(K)  What  Tythes  are  to  be  deemed  small  Tythes. 

(L)  How  far  the  Custom  of  a  Parish  is  to  be  regarded 
in  the  setting  out  of  Tythes. 

(M)  Of  the  Time  and  Manner  of  paying  personal 
Tythes,  where  there  is  no  Custom  in  a  Parish. 

(N)  Of  the  Time  and  Manner  of  setting  out  predial 
Tythes,  where  there  is  no  Custom  in  a  Parish. 

(O)  Of  the  Time  and  Manner  of  setting  out  or  pay- 
ing mixed  Tythes,  where  there  is  no  Custom  in 
a  Parish. 

(P)  Of  the  Time  and  Manner  of  pacing  Tythes  due 

by  Custom. 
(Q)  In  what  Cases  the  Payment  of  Tythes  may  be 

suspended. 

1.  Of  the  Produce  of  luands  in  the  Kin^ s  Hands. 

2.  Of  the  Produce  of  Lands  ixhich  have  heeii  barren. 

3.  Of  the  Produce  of  Glehe  Lands. 

4.  Of  Discharge  of  Payment  of  Tythes  hy  Com])osition  real. 
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(R)  Of  a  Modus  decimandi. 

1.  In  general. 

2.  OftJie  Ccrtainfy  required  in  a  Modus. 

5.  Of  a  :Modiis  u^hich  amounts  to  a  Prescription   in  Non 
decimaiulo. 

4.  Of  a  ]Modus  xvhicJi  has  not  been  eonstantly  j^aid, 

5.  Of  a  leajnng  Modus. 

6.  Of  a  Modus  "iSohich  is  too  rank. 

7.  Of  a  j\Iodus  'ivhich  is  liable  to  fraud. 

S.  Of  a  Mo^his  for  such  Persons  as  live  out  of  the  Parish, 
9.  Ofthe  Extent  of  a  Modus. 

(S)  Of  a  Prescription  in  Non  decimando. 

(T)  Of  a  Discharge  of  Tythes  by  Grant. 

(U)  O^  a  Discharge  of  Tythes  by  Bull. 

(W)  Of  a  Discharge  of  the  Payment  of  Tythes  by 
Order. 

(X)  Of  a  Discharge  of  the   Payment  of  Tythes  by 

Unity  of  Possession. 
(Y)  Of  Agreements  and  Leases  concerning  Tythes. 
(Z)  Of  a  Suit  in  a  Spiritual    Court  for   Subtraction 

of  Tythe. 

(A  a)  In  what  Cases  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Subtraction  of  Tythe. 

(Bb)  Of  a  Suit  in  a  Court  of  Equity  for  Subtraction 
of  Tythe. 

(Cc)  Of  a  Suit  in  a  Court  of  Equity  to  establish  a  Mo- 
duSy  or  a  customary  Manner  of  setting  out  Tythe. 

(Dd)  Of  an  Action  upon  the  Statute  against  Sub- 
traction of  Tythe. 

(Ee)  Of  recovering   in   a  summary  Way  the   Value 

of  small  Tythes  subtracted. 
(F  f )  Of  recovering  Tythe  due  from  Qualcers. 

(Gg)  AVhat  Remedy  the  Occupier  has,  when  the 
Person  entitled  to  the  Tythe  set  out  does  not 
fetch  it  away  in  a  reasonable  Time. 
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(A)  Of'iidhat  Things  Tytlies  are  in  general  due. 


(A)  Of  what  Things  Tythes  are  in  general  due. 

T^YTHES  of  scwne  things  are  due  of  common  right,  of  others 
by  custom. 

Tythe  is  not  due  of  common  right  of  any  fruit  of  the  earth 
which  does  not  renew  annually. 

Tythe,  which  arises  from  a  fruit  of  the  earth,   can  never  be   ^}  ^^P;  ^^^ 
part  of  the  land  from  which  it  arises,  but  must  always  be  colla-  ^'^'^      \^^' 
teral  thereto.  452* 

Nay,  tythe  is  so  collateral  to  the  land  from  which  it  arises,  11  Rep.  15. 

that  if  a  lease  be  made  of  the  glebe  belonging  to  a  rectory,  with  Peddle  Na- 

all  the  profits  and  advantages  thereof,  and  there  be  a  covenant,  jg^' 

that  the  rent  to  be  paid  shall  be  in  full  satisfaction  of  every  kind  j|See  post, 

of  exaction  and  demand  belonging  to  the  rectory ;  yet,  if  the  head  i,Q).i| 
glebe  be  not  expressly  discharged  of  tythe,  the  lessee  shall  be 
liable  to  the  payment  of  tythe  for  the  glebe, 

Tythe  is  not  due  of  common  right  of  the  produce  of  a  mine  Fitz.  N.  B.  53. 

or  quarry;  because  such  produce  does  not  renew  annually,  but  Bi-o.  Dism. 

is  the  substance  of  the  earth,   and  has  perhaps  been  so  for  many  ^  \  ^'  g-, 

years.  1  Roll.  Abr. 

637.  Cro.Eliz,  277. 

But  tythe  may  be  due  by  custom  of  the  produce  of  a  mine  or  2  Vern.  46. 

quarry.  Buxton  v. 

Hutchinson.    ||Gwill.  Tythe  Ca.,  535.|| 

Tythe  is  not  due  of  common  right  of  lime ;  the  chalk,  of  1  Roll-  Abr. 
which  it  is  made,  being  part  of  the  soil.  '^■^^'  P  •  ^' 

Tythe  is  not  due  of  common  right  of  bricks ;  because  these  are  2  Mod.  77. 
made  of  earth.  Stoutfield's 

case. 

Tythe  is  not  due  of  common  right  of  turf  or  gravel;  because  1  Mod.  35. 
both  these  are  part  of  the  soil. 

It  has  been  holden,  that  tythe  is  not  due  of  common  right  of  l  Roll.  Abr. 
salt ;  because  this  is  not  a  fruit  of  the  earth.  ^*^-  S.pl.s. 

But  every  one  of  these  things,  and  all  things  of  the  like  kind,  1  Roll.  Abr. 
may  by  custom  be  liable  to  the  payment  of  tythe.  642.  S.  pi.  7. 

Tythe  is  not  due  of  common  right  of  a  house  ;  because  tythe   n  Rep.  is. 

is  only  due  of  common  right  of  such  things  as  renew  annually.       Graunt's  case. 

But  houses  in  London  are  by  a  decree  (a),  which  was  confirmed  2  Inst,  g^^, 

by  an  act  of  parliament,  made  liable  to  the  payment  of  tythe.         ^J  ^-  ^-  ^- 12. 

^  ^  '  ^  \  ^  11(a)  This  de- 

cree, dated  24th  February,  1 545-6,  ordered,  that  the  inhabitants  of  London  should  pa}-  tythes  to 
the  parsons,  vicars,  and  curates,  at  the  rate  of  \s.\\d.  for  every  10s.  rent,  and  of  25.  9^^.  for 
every  205.  rent  by  the  year.  The  statute  57  H.  8.  c.  12.  enacted,  that  the  decree,  when  con- 
cluded, "  and  enrolled  in  the  King's  High  Court  of  Chancery  of  record,  should  stand,  remain, 
and  be  as  an  act  of  parliament."  After  repeated  searches,  no  enrolment  has  ever  been 
discovered.  It  appears  from  the  authentic  edition  of  the  statutes,  published  by  the  Com- 
missioners of  Public  Records,  that  the  decree  is  not  inserted  in  the  earliest  printed  copies 
of  the  statutes  of  the  year;  that  it  does  not  form  part  of  the  act  entered  on  the  enrol- 
ment of  the  statute  in  Chancery,  nor  is  it  enrolled  in  Chancery,  nor  annexed  to  the  original 
act  preserved  in  the  Pai-liament-ofBce.     From  a  copy  of  the  endorsement  on  the  decree 
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entered  in  the  Register  Book  of  the  Bishop  of  London  in  St.  Paul's  cathedral,  it  appears  thaf 
the  decree,  signed  and  sealed,  was  delivered,  the  day  after  the  date,  to  Bonner  Bislx)p  of 
London,  by  the  Archbishop,  Sec.  whose  names  are  signed  thereto ;  and  that  the  Bishop, 
delivered  it  to  his  registrar  for  safe  custody.  The  original  instrument  has  not  been  found. 
The  biniling  force  of  the  decree  under  the  statute  depending  on  its  enrolment  in  Chancery, 
and  no  enrolment  having  been  found,  the  question  has  been  much  agitated,  whether  an 
enrolment  can,  at  this  distance  of  time,  and  after  acquiescence  in  the',  decree  to  a  great 
extent,  be  presumed.  In  Hallam  v.  Adams,  25  Car.  1.  K.  B.  Roll.  1834,  in  an  action  for 
assault  and  false  imprisonment,  where  the  defendant  justified  under  the  decree,  and  the 
plaintiff  replied  the  non-enrolment,  on  which  issue  was  joined,  the  jury  appear  to  have 
found  that  the  decree  was  enrolled  in  Chancery.  A  like  verdict  is  said  to  have  been  found 
in  the  Exchequer  (Branston  v.  Cook,  165".),  but  the  record  has  not  been  found.  In  Anon. 
1  Vent.  R.  257.  the  Court  are  reported  to  have  said,  "  If  a  record  be  lost,  it  may  be  proved 
"  to  a  jury  by  testimony;  as  the  decree  in  Henry  the  Eighth's  time  for  tythes  in  London  is  lost, 
*'  yet  it  has  been  often  allowed  that  there  was  one."  In  Macdougall  v.  Furrier,  the  plaintiff  by 
his  bill  cliiimed  tythe  of  the  defendant,  an  inhabitant  of  St.  Helen's,  Bishopgate-street,  on  the 
footing  of  the  act  of  parliament  and  decree;  and  on  the  suit  coming  on  for  hearing,  Sir  John 
i ,  Leach  M. R.  directed  an  issue,  w'nether  the  decree  was  duly  enrolled ;  adding,  that  if  he  were 
*  ^Ihe  judge,  he  should  direct  the  jury  to  presume  an  enrolment.  An  appeal  to  the  House  of 
rt.'AfLords  from  this  decree  is  now  pending.  See  2  Eag.  on  Tythes,  462. ;  and  see  M'Dougall  v. 
Young,  2  Carr.  &Pa.  Ca.  278.  Owen  \\Nodin,  M'Clel.  239.  5  Eag.  &Youn.  1149.  Tyr\vhitt*s 
"  Argument  on  the  non-enrolment  of  the  decree"  (1825).  As  the  statute  and  decree  create 
a  special  jurisdiction  before  the  Lord  Mayor  for  recovery  of  the  tythes  under  the  decree,  it  is 
doubtful  whether  an  action  at  common  law  can  be  maintained  for  them.  Meadhouse  v. 
Taylor,  ^'oy,  150.  Eag.  Sc  Youn.  172.  M'Dougall  v.  Young,  2  Carr.  &  Pa.  Ca.  278.  But  the 
jurisdiction  of  the  Courts  of  Chancery  and  Exchequer  is  not  excluded  by  the  act.  Kynaston 
V.  Miller,  Dick.  773.  2  Ves.  j.  567.  Gwill.  903.  Eag.  &  Youn.  196.  Ivatt  v.  Warren,  3  Eag.  & 
Youn.  1203.  Gwill.  1054.  Warden  of  St.  Paul's  v.  Crickett,  2  Ves.  j.  365.  Eag.  &  Youn.  417. 
Gwill.  1425.  For  the  decisions  in  the  Court  of  Chancery  and  Exchequer  as  to  the  con- 
struction of  the  act  and  decree,  see  Toller  on  Tythes,  ch.  9.  Mirehouse  on  Tythes,  p.  2.  c.  7. 
Eagle  on  Tythes,  c.  17.  And  as  to  the  provision  for  the  clergy  in  those  parishes  where  the 
churches  were  destroyed  by  thefii'e  of  London,  see  44  G.  5.  c,  89. || 


2  Inst.  659. 
Hard.  116. 
Gilb.  Eq. 
Rep.  193,  194 


And  before  this  decree  many  houses  in  London  were  by  cus- 
tom liable  to  the  payment  of  tythe,  the  quantum  to  be  paid 
being  thereby  only  settled  as  to  such  houses  for  which  there  was 
no  customary  payment. 

There  is  in  most  ancient  cities  and  boroughs  a  custom  to  pay 
Graunt's  case,  tythe  of  houses ;  without  which  there  would  not  be  in  many 
""  ■     "*        parishes  a  proper  maintenance  for  the  clerg}'. 

It  was  holden  by  three  barons  of  the  Exchequer,  Price,  Mon- 
tague, and  Page,  contrary  to  the  opinion  of  Burij  Chief  Baron, 
that  two  tythes  may  be  due  of  the  same  thing,  one  of  common 
right,  the  other  by  custom. 


11  Rep.  16. 


Bunb.  43. 
Earl  of  Scar- 
borough V. 
Hunter. 


(B)   Who  are  liable   to   the   Payment  of  a  personal 

Tythe. 


2  Inst.  649. 


2  Inst.  62. 

658. 


Q  UCH  tythe  as  arises  from  the  profit  of  a  man's  personal  labour, 
in  the  exercise  of  an  art,  trade,  or  employment,  is  called  a 
personal  tythe. 

A  personal  tythe  is  only  to  be  paid  of  tlie  clear  gain  which 
arises  from  the  personal  labour  of  a  man,  after  deducting  all 
charge  and  expense,  according  to  the  estate,  condition,  or  de- 


cree of  the  man. 


r:^ 


By 


(B)  Who  are  liable  to  the  PaymeJit  of  a  personal  Tythe.  7 

By  the  2  &  3  Ed.  6.  c.  13.  §  7.  common  day-labourers  are  ex-  2&o  Ed.e. 
empted  from  the  payment  of  a  personal  tythe.  ^'  i^-  s'^- 

ll  By  2  &  3  Ed.  6.  c.  ]  3.  §  7.  it  is  enacted,   that  all  and  every  H- 

person  exercising  merchandizes,  bargaining  and  selling,  clotliing 
handicraft,  or  other  art  or  faculty,  being  such  kind  of  persons 
and  in  such  places  as  heretofore  within  these  forty  years  have 
accustomably  used  to  pay  such  personal  tythes,  or  of  right  ought  to 
pay  (other  than  such  as  have  been  common  day-labourers),  shall 
yearly,  at  or  before  the  feast  of  Easter,  pay  for  his  personal  tythes 
the  tenth  part  of  his  clear  gains ;  his  charges  and  expenses,  ac- 
cording to  his  estate,  condition,  and  degree,  to  be  thereon  abated, 
allowed,  and  deducted. 

And  by  §  8.  Provided  always,  that  in  all  such  places  where  §  8. 

handicraftsmen  have  used  to  pay  their  tythes  within  these  forty 
years,  the  same  custom  of  payment  of  tythes  is  to  be  observed 
and  continue.  11 

Servants  in  husbandry  are  not  liable  to  the  payment  of  a  per-  i  Roll.  Abr. 
sonal  tythe;  for  by  their  labour  the  tythes  of  many  things  are  646.pl.  i. 
increased. 

A  miller  is  liable  to  the  payment  of  a  personal  tythe.  2  Inst.  621. 

1  Roll.  Abr.  641.  pi.  19,  Cro.  Ja.  523. 

And  it  seems  to  have  been  formerly  holden,  that  the  occupier  2  Roll.  Rep. 
of  a  corn-mill,  besides  being  liable  to  the  payment  of  a  personal  |^' 
tythe,  is  also  hable  to  pay,  as  a  predial  tythe,  the  tenth  part  of  gro^ynl.  32. 
his  toll. 

It  is,  however,  now  settled,  by  a  decree  of  the  House  of  Lords,   i  Eq.  Cas. 
upon  an  appeal  from  a  decree  of  the  Court  of  Exchequer,  that  Abr.  566. 
only  a  personal  tythe  is  due  from  the  occupier  of  a  corn-mill.         chambJrlain. 
1  Br.  P.C.  157.  S.  C.     [2  P.  Wms.  465.  S.  C.  cited.    Vide  Dodson  v.  Oliver,  Bunb.  73.] 

A  mill,  it  is  now  clearly  settled,  is  to  be  considered  as  a  predial  Hall  v. 
tythe,  so  far  as  respects  its  locality  and  the  person  to  whom  it  is  Macket,  E. 
payable;  but  in  the  mode  of  payment  it  is  to  be  treated  as  a  per-  -y  ^•■^- !"    , 
sonal  tythe.     1  he  consequence  ot  its  bemg  treated  as  a  persoJiaL  ^^^  Filewood 
tythe  in  the  mode  of  payment  is,  that  only  a  tenth  part  of  the  v.  Kemp,  per 
clear  profits,  after  deducting  the  rent  and  other  incidental  ex-  Sir  W.  ScoU, 
pences,  is  due  for  it.    Where  no  conventionary  rent  is  paid  for  it,  And^fewl^^^^" 
as  where  it  is  not  in  lease,  in  that  case  an  annual  value  or  rent  erected  mills, 
must  be  set  upon  it  by  the  officer  of  the  court.  for  which  no 

tythes  have  been  paid  for  forty  years,  are  not  within  the  seventh  section  of  2  &  3  Edw.  6. 
applying  to  personal  tythes.  Newte  v.  Chamberlayne,  Dodd's  MS.  204.  1  Bro.  P.  C.  107. 
Gwiil.  596.     1  Eq.  Ca.  Ab.  366.    2  Id.  1o\.\\ 

The  occupier  of  a  new-erected  mill  is  liable  to  the  payment  of  Cro.  Ja.  429. 
a  personal  tythe,  although  the  mill  be  erected  upon  land  dis- 
charged of  tythes. 

It  is  said  in  one  book,  that  the  occupier  of  an  ancient  mill  Mar.  15. 
is  not  liable  to  the  payment  of  a  personal  tythe ;  but  that  the  pl-  ^^' 
occupier  of  a  new  mill  is,  by  the  9  Ed.  2.  st.  1.  c.  5.,  made  liable 
thereto. 

This  seems  to  be  a  mistake,  for  that  statute  only  provides  J2  Mod.  243. 
that  new-erected  mills  shall  be  liable  to  the  payment  of  tythe;  3  gjj^jj.  gfa, 

B  4  but  '       ' 
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TYTHES. 


WSed  vide  but  as  nothing  is  therein  said  concerning  ancient  mills,  there  can 

Gwill.Ca.  644.  be  no  doubt  that  such  ancient  mills,  as  before  the  making  of  that 

S71.974.  lO'Ji;.  st^^j^g  y.Qy.Q  liable  to  the  payment  of  a  personal  tythe,  continued 

by  which  cases  afterwards  to  be  liable  thereto. 

it  seems  settled  that  for  mills,  as  ancient  as  the  statute  articidi  cleri,  9E(lw.  2.  st.  1.  c.  5.,  no 

tythes  are  payable. || 

Talbot  V.  May,        ||  Where  the  owner  of  an  ancient  mill,  under  the  same  roof, 

o  Atkins,  17.     erects  two  new  wheels,  they  are  to  be  considered  as  two  new 

mills ;   and,  on  a  bill  being  brought  for  the  tythe,  he  cannot 

cover  them  with  the  same  modus. 

And  where  it  appeared  that  an  ancient  corn  mill  had  been  re- 


Manbv 


Taylor,  3  Ves.  built,  and  two  pair  of  new  stones  added,  Sir  William  Grant,  M.  R. 
see  9  Pri '  decreed  an  account  as  to  the  two  pair  of  new  stones,  observing 

249.  Gwill.Ca.  ^^i^t  t^6  cases  on  the  subject  were  not  very  easily  reconcilable. 
1 720.    1  Eagle  on  Tythe,  390. 
Dandridge  v 


Mills  used  for  the  purpose  of  any  trade  or  manufacture  are 
not  chargeable  with  tythe  ;  as  fulling  mills,  paper  mills,  lead  mills, 
<5r.,  unless  by  special  custom.  And  no  tythe  is  payable  for  corn 
mills  where  they  are  used,  not  for  grinding  corn  of  others  for 
hire,  but  for  grinding  the  miller's  own  corn,  for  the  purposes  of 
sale  in  the  business  of  a  mealman  or  baker ;  and  it  is  the  same 
as  to  corn  ground  by  a  distiller  for  the  purpose  of  distillation. 


Johnson, 
2  Roll.  R.  84. 
Cro.  Jac.  523. 
Wilson  V.  Ma- 
son, Gwill.Ca. 
974.  2  Eagle 
iV  Y.  240, 
Browne  v. 
Woolsey,  Exch.  1826.  I  Eagle  on  Tythe,  401. 


Chapman  v. 
Pilcher, 
Wightw.  15. 
Gwill.1655. 

1  Roll.  Abr. 
656.  N.  pi.  2. 


See  Eagle  on 
Tythe,  ch.  7. 
$2. 


1  Roll.  Abr. 
C56.  N.  pi.  3. 

2  Bulstr.  141. 
Dolley  V. 
Davis. 


Accordingl}',  the  tythe  owner  has  no  right  to  a  discovery  by 
the  miller  of  the  price  at  which  he  has  sold  meal  ground  by  him  ; 
but  he  has  a  right  to  have  a  discovery  of  the  quant it^.\\ 

If  the  man  who  has  let  a  ship  to  a  fisherman  receive,  for  the 
use  of  his  ship,  a  parcel  of  the  fish  which  are  caught,  the  fisher- 
man is  not  liable  to  the  payment  of  a  personal  tythe  for  these  fish, 
because  they  are  no  part  of  his  gain. 

||By  2  &  3  Ed.  6.  c.  13.  §  11.  it  is  provided,  that  this  act  shall 
not  extend  to  any  pai'ish  which  stands  upon  and  towards  the  sea 
coasts,  the  commodities  and  occupying  whereof  consistelh  chiefly 
in  fishing,  and  have,  by  reason  thereof,  used  to  satisfy  their  tythes 
by  fish  ;  but  that  all  and  every  such  parish  and  parishes  shall  here- 
after pay  their  tythes  according  to  the  laudable  customs,  as  they 
have  heretofore  of  ancient  time,  within  these  forty  years,  used 
and  accustomed.  II 

If  a  man  purchase  a  house  for  three  hundred  pounds,  and  after 
sell  it  for  five  hundred,  no  personal  tythe  is  due,  for  the  personal 
labour  bears  no  proportion  in  this  case  to  the  profit. 

If  an  innkeeper  have  such  profit  out  of  his  kitchen,  cellar,  and 
stables,  as  to  make  two  hundred  pounds  of  what  cost  him  only 
one  hundred,  no  personal  tythe  is  due,  because  the  profit  did  not 
in  this  case  arise  from  personal  labour  alone ;  and  so  far  as  it  did, 
it  arose  perhaps  more  from  the  personal  labour  of  servants  than 
from  that  of  the  master  of  the  inn. 


(C)  Of 


(C)  Of  what  Things  a  predial  Tythe  is  due. 


(C)  Of  what  Things  a  predial  Tythe  is  due. 

CUCH  tythe  as  arises  immediately  from  the  fruit  of  the  earth,   2  Inst.  649. 

as  from  corn,  hay,  hemp,  or  hops,  or  from  any  khid  of  fruit, 
seed,  or  herb,  is  called  a  predial  tythe. 

It  is  so  called  because  it  arises  immediately  from  a  fruit  of  the  ~  Inst.  647. 
farm  or  earth. 

Divers  things  are  by  the  ecclesiastical  law  liable  to  the  payment   4  Mod.  344. 
of  a  predial  tythe,  which  by  the  common  law  are  not. 

The  design  under  this  head  is  to  shew  what  things  are  liable 
by  the  common  law  to  the  payment  of  a  predial  tythe. 

In  doing  this  it  will  appear  that  some  things,  which  are  in  1  Roll.  Abr. 
general  exempted  therefrom,  become  by  custom  liable  to  the  ^■^^-  ^-  P|-  ^• 
payment  of  a  predial  tythe.  q^o^  S.  pi.  7*  8. 

It  will   also  appear   that  some  things,  which  are  in  general   1  Roll.  Abr, 

liable  thereto,  are  under  particular  circumstances  exempted  from   f^^-  P}-  ^^■ 
-1  'p        ,.  ,  ^  \,  ^  Cro.Ll1z.475. 

the  payment  of  predial  tythe.  p^^^^^^  -_5 

12  Mod.  255. 

But  wherever  any  fraud  is  used,  to  bring  a  thing  under  a  cir-  Cro,  Eliz.  475. 
cumstance,  by  reason  of  which  it  would,  if  it  had  come  fairly   Freem.  535. 
thereunder,  have  been  exempted  from  the  payment  of  a  predial 
tythe,  it  is  by  such  fraud  rendered  liable  thereto. 

As  it  would  be  tedious  to  enumerate  all  the  things  which  are 
liable  to  the  payment  of  a  predial  tythe,  only  those  shall  be 
mentioned  concerning  the  tythe  of  which  some  question  has 
arisen ;  but  from  those  which  shall  be  mentioned,  it  may  be 
easily  collected  of  what  other  things  a  predial  tythe  is  due. 

1.  Of  Agistment. 

Agisting,  in  the  strict  sense  of  the  word,  means  depasturing  a 
beast  the  property  of  a  stranger ;  but,  in  its  legal  sense,  it  means 
depasturing  the  beast  of  the  occupier  of  the  land  as  well  as  the 
beast  of  a  stranger. 

[Agistment  tythe  is  paid,  not  for  the  increase  or  improvement  Scarr  v. 
of  the  animal  agisted,  but  for  the  grass  eaten  by  it,  and  is  pro-  Trinity  Col- 
portioned  to  the  value  of  the  grass,  not  to  the  value  of  the  actual  ^^S^y  Anstr. 
improvement.     But,  beino-  the  tythe  of  the  grass  eaten,  it  arises   ^^^j    ^i  11* 

.      *       ,.        1      p  1  -P  1-1  r  Til  haul, /rf.  332. 

immediately  h'om  the  soil,  and  is  therefore  a  predial  tythe.  Holbeach  v. 

Whadcock,  Hardr.  184.     Linw.  194.     Degge,  217. 

Where,  therefore,  the  occupier  of  land  does  not  agist  his  own  Underwood 

cattle,  but  those  of  strangers,  the  tythe  for  the  agistment  of  barren  ^  j^/'''i°"' 

cattle  is  due  from  the  occupier,  as  being  owner  of  the  grass  for  pisher  v*. 

which  the  tythe  is  paid ;  but  if  the  cattle  are  profitable,  the  owner  Leman,  9  Via, 

of  them  is  accountable  for  the  tythes.  -A^br,  38.  pi.  7. 

Agistment  tythe  being  the  tythe  of  the  grass,  it  follows,  that  Ellis  v.  Saul, 

if 
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ubi  supra.         if  the  grass  has  before  paid  tythe  of  hay,  no  tythe  is  due  for  the 

JlThis  doctrine  airistment  of  the  aftermath.] 

IS  confirmed  ^ 

by  the  case  of  Batchelor  v.  Sniallcombe,  3  Madd.  12.,  where  all  the  authorities  are  reviewed. 

The  reasons  for  it  are  not  very  satisfactory. || 

1  Roll.  Abr.  An  occupier  of  land  is  not  liable  to  the  payment  of  tythe  for 

646^  pi.  2.  depasturing  horses  or  other  beasts  used  in  husiiandry  in  the  parish 

pi.  t!  Cro.'  ^^  which  they  are  depastured,  because  the  tythe  of  other  things 

Eliz.  446.  Ld.  is  by  the  work  of  such  beasts  increased. 
Raym.  150. 

7  Mod.  1 14.  But,  if  horses  or  other  beasts  are  used  in  husbandry  out  of  the 

Harrow's  case,  parish  in  which  they  are  depastured,  an  agistment  tvthe  is  due  for 
Ld;^^;;y™-        inch  beasts.  ^  i^  '        -  > 

150.  [DOS- 
worth  V.  Limbrick,  2  Raym.  809.] 

1  Roll.  Abr.  It  seems  to  be  the  better  opinion,  that  tythe  is  not  due  for 

641.  pi.  4.  depasturinij  a  saddle-horse  which  an  occupier  of  land  keeps  for 
Cro.  Ja.  450.      i  •         u-       ^  .  ^       •  i  ^  ^ 

Bulstr  171        himseli  or  servant  to  ride  upon. 

Bunb.  5. 

Cro.  Ja.  430.        But  an  occupier  of  land  is  liable  to  an  agistment  tythe  for  de- 
Hampton  v.      pasturinfT;  a  horse  which  he  keeps  for  sale. 
Wild.  1  Roll,    i  o  ^ 

Abr.  647.  pi.  14.  [Coach  horses  are  liable  to  the  payment  of  an  agistment  tythe :  Thorpe 
v.  Bendlowes,  5  Burn's  E.  L.  44G.]  ||But  it  seems  that  in  this  case  the  horses  were  occa- 
sionally used  in  drawing  coals,  manure,  &c.;  otherwise  it  would  be  difficult  to  distinguish  the 
case  from  that  of  saddle-horses  used  for  pleasure.  See  3  Wood,  58.  Gwill.  899.  2  Eag.  & 
Youn.  195. ;  and  qucere,  whether  such  occasional  employment  for  profit  would  render  coach 
horses  subject  to  agistment  tythe  ?  See  Stevens  v.  Aldridge,  5  Price,  350.|1 

Filewood  v.  [Horses  kept  on  one  farm  for  its  cultivation,  and  used  occasion- 

Button,  Anst.  ^//^  qj^  another  farm  in  a  different  parish,  shall  not  pay  agistment 
HSee  5  Price     tythe.     Seciis,  if  habitually  so  used.] 

350.11 

1  Roll.  Abr.  Tythe  is  not  due  for  depasturing  milch  cattle,  which  are  milked 

646.  pi. 2.         in  the  parish  in  which  they  are  depastured;  because  tythe  is  paid 

Cro.  Eliz.  446.  of  their  milk. 

Hetl.  100.  If  cows  are  reserved  for  calving,  tythe  is  not  due  for  depastur- 

ing them  whilst  they  are  dry ;  but  if  they  are  afterw^ards  sold,  or 
milked  in  another  parish,  an  agistment  tythe  is  due  for  the  time 
they  were  dry. 

Cro.  Eliz.  476.       Tythe  is  not  due  from  an  occupier  of  land  for  depasturing 

Sherington       voung  cattle,  which  are  reared  to  be  used  in  husbandrv,  or  to  be 

V.  Flewood.      ^i^iii^ed. 

Hetl.  86.  But  if  such  young  beasts  are  sold  before  they  come  to  such 

Woolmer-         perfection  as  to  be  fit  for  husbandry,  or  before  they  give  milk, 

ston's  case.        tythe  is  to  be  paid  for  depasturing  them. 

Jenk.  281.  An  occupier  of  land  is  liable  to  tythe  for  depasturing  cattle 

pi.  6.  Cro.  which  he  keeps  for  sale. 

Car.  237.  ^ 

Show  P.C.I  92. 

Jenk.  281.  If  catde,  which  have  neither  been  used  in  husbandry  nor  been 

pi.  6.  milked,  are,  after  having  been  kept  some  time,  killed  to  be  spent 

Cro.  Eliz.  jj^  ji^g  family  of  the  occupier  of  the  land  on  which  they  were 

Cro*.  Car.' 237.  depastured,  tythe  is  not  due  for  depasturing  them. 


(C)  Of  "ccJiat  Things  a  predial  Tytlie  is  due.  11 

It  is  in  general  true,  that  tythe  is  due  for  depasturing  cattle  Cro.  EHz.  47G. 
which  are  the  property  of  a  stranger.  ^nnh.  i. 

^      ^       '  °  rreein.  529. 

If  an  innkeeper  put  the  horse  of  his  guest  into  a  pasture  Hardr.  .-5. 
in  his  own  occupation,  he  is  liable  to  tythe  for  depasturing  the  Guibert  v. 
horse.  .  ?''?'7;o 

roph.  142. 

Tythe  is  not  due  for  depasturing  any  beast  upon  land  which  p^^j^  j^^^ 
has  in  the  same  year  paid  tythe  of  hay.  2  Roll.  Rep, 

191.    [Vide  3  Burn's  E.L.  443.  and  Bateman  v.  Aistmp,  2  Rayn.  692.]     HBatchelor  v.  Small- 
combe,  3  Madd.  12.  Gwill.  1864.   3  Eag.  &  Y.  909.1| 

Tythe  is  not  due  for  depasturing  any  beast  upon  the  headland    1  Roll.  Abr. 

of  a  plouo-hed  field,  provided  the  headland  be  not  wider  than  is   f.^^;  Ijj-]^- 

r        o  11  11  [yide  Bate- 

sufficient  to  turn  a  piougn  and  horses  upon.  ^^^^  ^,  ^j^. 

trup,  2  Rayn.  contr.'] 

Tythe  is  not  due  for  depasturing  cattle  upon  land  which  has  in  Bro.  Dism. 
the  same  year  paid  tythe  of  corn.  P^'  ^^' 

If  land,  which  has  paid  tythe  of  corn  in  one  year,  be  left  un-   1  Roll.  Abr. 
sown  the  next  year,  tythe  is  not  due  for  depasturing  a  beast  upon   642.  pi.  9. 
'  the  land ;  because,  by  its  lying  fresh,  the  tythe  of  the  next  crop 
of  corn  is  increased. 

But  if  land,  which  has  paid  tythe  of  corn,  be  suffered  to  lie  Sheph.  Abr. 
fresh  longer  than  by  the  course  of  husbandry  is  usual,  tythe  is   part  4.  D.  104. 
due  for  depasturing  a  beast  upon  the  land. 

As  the  questions.  Whether  tythe  is  due  for  depasturing  sheep, 
and  in  what  cases  it  is  due,  do  not  seem  to  be  settled,  it  will  not 
be  amiss  to  mention  the  principal  cases  in  which  these  questions 
have  been  agitated. 

It  is  laid  down  in  one  case,  that  tythe  is  not  due  for  depastur-  j  i^g]]  ^^^^ 
ing  sheep,  because  they  are  anlmalia fructiiosa.  65.  pi.  7. 

Mascal  v.  Price,  Mich.  12  Ja.  1. 

But  in  another  book  of  the  same  author's,  where  this  case  is  1  Roll.  Abr. 
mentioned,  there  is  a  diibitatur.  "'    •  P  •  *• 

In  a  case  not  long  after,  it  was  holden,  that  tythe  should  be  Poph.  197. 

paid  for  sheep  which,  after  having  been  depastured  in  one  parish  ^'l^"-  '^^"^'^• 

fi-om  Michaelmas-daij  to  Lcidi/-day,  were  removed  into  another;  jj-\yhere  sheep 

for  otherwise  the  parson  of  the  first  parish  may  be  defrauded  of  „£,.£  fgj  ;„ 

his  tythe;  for  the  sheep,  which  have  been  carried  into  a  second  onepari5h,and 

parish,  may  not  be  brought  back  and  sheared  in  the  first.  fo''  several 

"^  ^  years  were  re- 

moved into  another  just  before  the  shearing  and  lambing  season,  and  afterwards  brought  back 
again,  it  was  held  a  fraud  in  equity,  and  an  account  was  decreed  of  the  number  so  removed. 
Hall  v.  JMaltby,  Price,  240.    Gwill  1888.    3 Eag.  &  You.  92S.1| 

It  was,  however,  said  in  this  case  by  IVhitelocJc  J.,  that  de 
animalibiis  imitilibus,  as  horses,  oxen,  Sfc.  the  parson  shall  have 
agistment  tythe ;  but  that  de  animalibus  iitilibiis,  as  cows,  sheep, 
4'c.  he  shall  have  tythe  in  kind. 

In  one  case  it  is  said  to  have  been  holden,  that  tythe  is  not  to  Cro.  Car.  237. 
be  paid  for  depasturing  sheep  which  are  afterwards  eaten  in  the  Facey  v.  Long, 
house  of  the  occupier  of  the  land.  Mich.  7  Car.  1. 

It  would  follow  as  a  necessary  implication  from  the  doctrine  of 
this  case,  that  tythe  is  due  for  depasturing  sheep  which  are  not 
afterwards  eaten  in  the  house  of  the  occupier  of  the  land. 

But 
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1  Roll.  Abr. 
647.  pi.  13. 

Bunb.  90.  Ba- 
ker V.  Sweet, 
Mich.  SG.  1. 

Gilb.  Rep.  in 
Eq.  231.  Cole- 
man V.  Baker, 
Pasch.l2G.l. 


Bunb.  513. 
Poor  V.  Sey- 
mour, Hil. 
5  Geo.  2. 


Bateman  v. 
Aistrup, 

2  Rayn.  658. 
Howes  V.  Car. 
ter,  Anstr.  560 
See  Ellis  v. 
Saul,  1  Anstr, 
332.  Gwill.  132 

Turner  v. 
Williams, 

3  Anst.  S29. 
Gwill.  1456. 

Byamv. Booth, 
2  Price,  231. 
Scott  V.  Law- 
son,  7Pri.  267. 
Wood  B.  diss. 


But  in  another  report  of  the  same  case  it  is  said  to  have  been 
holden,  that  tythe  is  not  due  for  depasturing  wethers ;  because 
they  will  yield  a  tythe  of  wool. 

In  one  modern  case  in  the  Court  of  Exchequer  it  is  said,  that 
it  seemed  to  be  admitted,  that  tythe  is  due  for  depasturing  year- 
ling sheep. 

In  another  case  shortly  after  in  the  same  court,  it  appeared, 
that  sheep,  after  paying  tythe  of  wool,  had  been  fed  upon  tur- 
nips not  severed,  by  whicli  they  were  bettered  to  the  value  of 
five  shillings  each  ;  and  that  they  were  then  sold.  It  also 
appeared,  that  the  defendant  had,  before  the  next  shearing-time, 
bought  in  as  many  as  were  sold  ;  and  that  of  these  tythe  of  wool 
was  paid.  It  was  insisted,  that  if  an  agistment  tythe  were  to 
be  paid  for  the  sheep  sold,  and  tythe  of  wool  for  those  bought, 
this  would  be  a  double  tything;  but  the  court  decreed  the  de- 
fendant to  account  for  an  agistment  tythe  for  the  sheep  sold. 

In  the  latter  case,  the  case  of  Diimmcr  and  Wmgjield,  H. 
1  W.  &  M.  was  mentioned,  in  which  it  had  been  decreed,  and  the 
decree  had  been  affirmed  upon  a  rehearing,  that  tythe,  for  depas- 
turing sheep,  from  the  time  they  were  sheared  until  they  were 
sold,  should  be  accounted  for. 

In  a  still  later  case,  the  Court  of  Exchequer  were  of  a  quite 
different  opinion.  A  bill  being  brought  for  the  tythe  of  depas- 
turing sheep  four  months  in  a  parish  after  they  had  been  shorn, 
and  tythe  of  their  wool  had  been  paid  in  that  parish,  it  appeared, 
that  at  the  end  of  the  four  months  they  were  removed  into  an- 
other parish,  and  that  they  were  shorn  there  at  the  next  shearing- 
time.  In  this  case,  the  cases  of  Coleman  and  Baker,  and  of 
Bummer  and  Wingjield,  were  cited  by  the  plaintiff's  counsel :  but 
the  court  decreed,  that  tythe  should  not  be  paid  for  depastur- 
ing sheep  ;  because  they  are  avimalia  fructuosa. 

[The  doctrine  advanced  in  this  case  has,  however,  been  over- 
ruled in  later  cases,  upon  this  principle,  that  the  tythe  of  wool 
being  payable  only  in  the  parish  where  the  sheep  are  shorn,  they 
are  not  animalia  fructuosa  in  the  parish  wherein  they  have  been 
only  agisted,  and  therefore  shall  pay  an  agistment  tythe.] 

6.    2  Eag.  &  y.  360.    Ellis  v.  Fermor,  Gwill.  1022.  1026. 

II  Sheep  are  prima  facie  considered  animalia  fructuosa,  and 
therefore  not  subject  to  agistment  tythe ;  and  if  the  plaintiff" 
seeks  to  recover  such  tythes,  he  must  state  the  special  circum- 
stances which  entitle  him  to  it. 

Where  a  vicar  claiming  agistment  tythe  shewed  that  he  alone 
had  always  taken  the  other  small  tythes,  he  was  held  entitled  to 
agistment,  though  it  had  never  been  received  or  demanded,  and 
although  it  appeared  that  the  crown,  by  an  ancient  grant,  had 
conveyed  to  certain  lay  impropriators  tythe,  not  only  of  grain 
and  hay,  but  of  "herbage;"  for  ^^ lierhagium"  does  not  neces- 
sarily cover  agistment  tythe,  unless  perception  be  proved.  || 
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2.  Of  Corn, 

It  is  laid  down  in  divers  cases,  that  tythe  is  not  due  of  the  j  j^^i]  ^j^^.^ 
rakings  of  corn  involuntarily  scattered.  645.  pi.  ii. 

Cro.  Eliz.  475.    Moor,  278.   Freem.  335. 

But  if  more  corn  be  fraudulently  scattered,  than  if  proper  care  Cro.  Eliz.  475. 

had  been  taken  would  have  been  scattered,  tythe  is  due  of  the  n^,f.^^' f^.^' 

raknigs.  ^  ^  47.|| 

It  is  said  by  Holt  C.  J.,  that  tythe  is  due  of  the  rakings  of  all  corn,  1 2  Mod.  235. 
except  such  as  is  bound  up  in  sheaves. 

II  When  the  course  of  harvesting  pursued  by  a  farmer  is  such  Glanvill  v. 

that  a  considerable  quantity  of  barley  rakings  is  necessarily  left  Stacey,  sBarn. 

after  the  barley  is  bound  into  sheaves,  the  parson  is  entitled  to  ^^^  i  Han'-^^R 

tythe  of  these  rakings,  although  no  fraud  is  imputed  to  the  farmer,  437. 
and  though  as  little  rakings  are  left  as  is  possible  in  that  mode  of 
husbandry.  II 

[If  stubble  be  used,  partly  for  fodder,  and  partly  for  manure,  so  Teunnant  v. 

•that  the  whole  of  it  is  consumed  in  husbandry,  it  is  not  subject  to  "^^""bing, 

the  payment  of  tythe:  though  it  would  be  otherwise,  perhaps,  if  iiGwill  1453 

an  unusual  quantity  of  it  were  left,  in  order  to  make  a  fraudulent  2  Eas.  &  Y. 

profit  of  it.]  425.  S.  C.|| 

3.   Of  Hay. 

Hay  is  liable  to  the  payment  of  tythe,  notwithstanding  beasts  Cro.  Jac.  47. 

of  the  plough  or  pail,  or  sheep,  are  to  be  fed  therewith.  Webbv.War- 

^        °  ^  ^  ner,  1  Roll. 

Abr.  650.  pi.  12.  12  Mod.  497. 

But  tythe  is  not  due  of  hay  grown  upon  the  headland  of  a  1  Roll  Abr. 

ploughed  field,  provided  the  headland  be  not  wider  than  is  suffi-  646.  pi.  1 9. 
cient  to  turn  a  plough  and  horses  upon. 

It  is  laid  down  in  one  case,  that  if  a  man  cut  grass,  and  while  1  Roll.  Abr. 

it  is  in  the  swathe  carry  it,  and  feed  his  plough  cattle  therewith,  64  5. 

not  havinup  sufficient  sustenance  for  them  otherwise,  tvthe  is  not  Ip  Vin.Ab.(Z.) 

A        *U  C  "  P'-  7-  p.  587. 

due  thereof.  ^^,^„,^'  £^^_ 

L.  V.  iii.  467.11    Crawley  v.  Wells,  Mich.  9  Car.  1. 

And  in  a  much  later  case,  the  Court  of  Exchequer  seemed  to  Bunb.  279. 
be  of  opinion,  that  tythe  is  not  due  of  vetches  or  clover,  cut  green   H^^.ves  v. 

3     •         *        ..I  1  •     1      1       J  Dowse,  Hil. 

and  given  to  cattle  used  in  liusbandry.  ~  Geo  ■' 

llThe  question  did  not  arise  on  the  pleadings  in  this  case.  See  6  Price,  361.  note.||  [And  the 
law  is  so  clear,  that  grass  newly  cut  and  eaten  by  agricultural  cattle  is  not  tytheable  ;  tliat  in  a 
late  case  the  bill,  as  to  this  point,  was  dismissed  with  costs.  Collyer  v.  Howse,  Anstr.  481.] 
iJAnd  see  Mantell  v.  Payne,  4  Gwill.  1 511.  5  Eag.  &  Y.  1380.  6  Price,  562.  note.  But  to  ex- 
empt such  grass,  &c.  from  tythe,  it  is  necessary  that  there  be  an  insufficiency  of  other  fodder 
or  sustenance  on  the  farm,  and  that  the  cattle  fed  should  be  used  in  husbandry,  and  both  these 
are  questions  of  fact  which  it  is  fit  to  leave  to  a  jury.  Stevens  v.  Aldridge,  5  Price,  534.  And 
"  fodder,"  and  "  sustenance,"  extend  to  dry  food  as  well  as  green;  so  that  the  grass.  Sec.  given 
to  cattle  used  in  husbandry  is  not  exempted  from  tythe,  if  there  is  sufficient  food  of  any  sort  on 
the  farm.  Dorman  v.  Scars,  6  Price,  R.  558.  Gwill.  1897.;  and  see  M'Clel.  115.  Gwill.  2055. 
13  Price,  594.  Eagle  on  Tythe,  vol.  i.  456. || 

But  in  a  case    some  years  prior  to  the  latter  case,   it  was   12  Mod.  498. 
holden,  that  a  right  to  tythe  of  hay  accrues  upon  the  mowing  of  p    ,|^''  ^^°'^» 
the  grass;  and  that  the  subsequent  application  thereof,  either   1.3 \v.  5. 
while  it  is  in   grass,  or  after  it   is  made  into  hay,  shall  not,   ||See  Willis  r. 

although 
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Stone,  although  beasts  of  the  plough  or  pail  are  fed  therewith,  take 

1  Voung.  &  J.  ^        ti^g  J-  ijf^ 

262. 11  ''  ^ 

Cro,  Car.  595.  And  the  doctrine  of  the  last  case  coincides  with  that  of  an  old 
Meadv.Thur-  case,  in  which  it  is  laid  down,  that  tares  cut  green,  and  given  to 
10  Car  '''  heasts  of  the  plough,  may  by  special  custom  be  exempted  from 

|J(a)  Unless  in    ^^^^  payment  of  tythes  :  from  whence  it  follows,  that  such  tares  are 
the  absence  of  not  in  the  general  exempted  therefrom,  (a) 
all  other  sustenance.    Seethe  cases siq)ra,  and  6ee  Toll,  on  Tythes,  85.  Gwill.  1511.]| 

2  Inst.  652.  It  is  laid  down  in  divers  books,  that  tythe  is  not  due  of  after- 
Ld°Ravm''  ^^^^^  ^^^Jf  because  tythe  can  only  be  due  once  in  the  same  year 
245.         '        from  the  same  land. 

Cro,  Eliz.660.       S^t  it  is  in  other  books  laid  down,  that  tythe  is  due  of  after- 

Cro.  Ja.  116.     math  hay. 

Cro.  Car.  405.  12  Mod.  49S.     Bunb.  10.     Bunbury  makes  a  qiurre  as  to  this  point. 

Bunb.  10.  And  it  has  been  holden  in  two  modern  cases,  that  if  divers 

Watkins^Hil     *^^'*^P^  ^^'^  grown  upon  the  same  land  in  the  same  year,  tythe  is 

3  G.i.^Bunb!    to  be  paid  of  every  crop. 
514.     Swinfen  v.  Digb}-,  Hil.  5  G.  2. 

Cro.  Eliz.  II  It  is  now  settled,  that  tythe  of  aftermath  is  due  of  common 

Abr"  640°^^  right,  and  that,  in  order  to  discharge  it,  a  special  custom  must 

Gwill.55 1.475.  ^e  shewn  ;  as,  for  example,  that  the  occupiers  had  been  accus- 

Cro.  Eliz.  tomed  to  make  the  first  vesture  into  hay,  and  to  pay  the  tenth 

660.  Moore,  cock  thereof,  well  dried,  in  satisfaction  of  tythe  of  the  first  ves- 

910.  Cro.  Ja.  ^^.g  ^jjjj  aftermath,  which  w^as  held  a  good  discharge. 
116. ;  and  see  "^  .       ^ 

Mii-ehouseon  Tyt.  p.  40. 

As  to  the  mode  of  ty thing  hay,  see  posff  p.  39. 1| 
4.  Of  Wood. 

12  Mod.  111.        It  is  said  in  one  case,  that  before  the  constitution  o^ Stratford, 
wood  was  only  tythable  in  particular  places  by  custom ;  because 
wood  does  not  renew  annually. 
2  Inst.  642.  By  that  constitution,  which  was  made  in  the  seventeenth  year 

of  the  reign  of  Ed-iS:ard  the  Third,  it  was  ordained,  that  tythes 
should  be  paid  within  the  province  of  Canterbury  of  silva  cccdua. 
Hid,  In  the  next  year,  the  commons  complained  to  the  king  of  that 

constitution,  as  an  unprecedented  thing;  and  petitioned,  that  the 
people  might  remain  in  the  same  state  as  they  had  been  under  his 
royal  progenitors,  and  that  a  prohibition  might  be  granted  for  all 
who  should  be  empleaded  in  court  Christian  for  tythe  of  wood. 
j^ld.  The  answer  was.  The  king  willeth  that  law  and  reason  be  done. 

JJ^■^J  In  another  petition,  presented  in  the  twenty-first  year  of  the 

same  reign,  the  commons  complained  to  the  king,  that  the  clergy, 
by  virtue  of  the  constitution  made  in  the  seventeenth  year  of  his 
reio-n,  demanded  tythes  both  of  gross  wood  and  underwood, 
whether  the  latter  were  sold  or  not. 
Hid,  To  this  the  king  answered.  That  the  archbishop  of  Canterhuri) 

and  the  other  bishops  have  answered,  that  tythe  is  only  demanded, 
by  virtue  of  that  constitution,  of  underwood. 
\Tide  these  After  other  petitions  had  been  in  vain  presented  by  the  com- 

petitions, mons,  the  great  men  of  the  realm  did,  in  the  forty-fifth  year  of 

Gwill.  4, 5.11      the  same  reign,  join  with  the  commons  in  a  petition. 

In 
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In  consequence  of  this  petition,  a  statute  was  in  the  same  year  45  Ed.  3.  c.  3. 
made  in  the  following  words :  "  At  the  complaint  of  the  great 
*'  men  and  commons,  shewing  by  their  petition,  that  when  they 
*'  sell  their  gross  wood,  of  the  age  of  twenty  or  forty  years,  or 
"  of  a  greater  age,  to  merchants,  to  their  own  profit,  and  to  the 
*'  aid  of  the  king  in  his  wars,  the  parsons  and  vicars  of  holy 
"  church  do  emplead,  and  trouble  the  said  merchants  in  court 
*'  Christian,  for  the  tythes  of  the  said  wood,  under  the  denomi- 
"  nation  of  silva  ccedua,  by  reason  of  which  they  cannot  sell  their 
"  wood  for  the  real  value,  to  the  great  damage  of  themselves  and 
*'  the  realm,  it  is  ordained  and  established,  that  a  prohibition  in 
*'  this  case  shall  be  granted,  and  upon  the  same  an  attachment, 
*'  as  it  hath  hitherto  been." 

From  these  petitions  and  answers  and  this  statute  it  appears   2  Inst.  642. 
plainly,  that  the  demand  of  tythe  of  wood,  by  virtue  of  the  con-  t^      T'Ttq^' 
stitution  made  in  the  seventeenth  year  of  the  reign  of  Edxioard  g^o.  Prohib. 
the  Third,  was,  at  least  as  to  gross  wood,  an  encroachment.  pi.  1.  Cro.Ja. 

100. 

After  the  making  of  this  statute,  prohibitions  ■were  constantly  2  Inst.  643, 
granted  to  suits  instituted  in  spiritual  courts  for  tythe  of  gross   ^'**'  ^^^' 
wood :  but  two   questions  fi'equently  arose ;  namely,   What  is 
gross  wood  ?  and  of  what  age  gross  wood  must  be,  before  it  is 
exempted  from  the  payment  of  tythe  ? 

For  the  putting  of  an  end  to  these  questions  it  has  been  long   ainst.  C42, 
settled,  that  by  gross  wood  is  not  meant  high  or  large  wood,  but  ^'^^'  Cro.Eliz. 
such  wood  as  is  generally,  or  by  the  custom  of  a  particular  part  ^'^  "         ' 
of  the  country,  used  as  timber ;  and  that  all  such  wood,  if  it  be 
of  the  age  of  twenty  years,  is  exempted  from  the  payment  of 
tythe. 

The  wood  of  oaken,  ashen,  and  elmen  trees  being  universally   2  Inst.  642. 
used  as  timber,  it  has  been  constantly  holden,  that  such  trees,  if 
of  the  age  of  twenty  years,  are  gross  wood. 

It  was  holden  upon  great  deliberation,  notwithstanding  what  is   2  Inst.  64j. 
laid  down  to  the  contrary  in  Plo\iod.  470.,  that  hornbeam  trees,  if 
of  the  age  of  twenty  years,  are  gross  wood ;  because  the  wood  of 
such  trees  is  frequently  used  in  building  and  repairing. 

It  has  for  the  same  reason  been  holden,  that  an  aspen  tree,  if  2  Inst.  643. 
of  the  age  of  twenty  years,  is  gross  wood. 

Tythe  is  in  general  due  of  beechen,  birchen,  hazel,  willow,   Plowd.  470. 
fallow,  alder,  maple,  and  white-thorn  trees,  and  of  all  fruit  trees,   ^'■°-  ^'^2-  ^• 
of  what  age  soever  they  are  ;  because  the  wood  of  these  trees  is   ^  n '  y  Abr^' 
not  often  used  as  timber.  g40  pj  5    '\^ 

6.  Bro\vnl.94. 

But,  if  the  wood  of  any  of  these  trees  be  frequently  used,  in  a  Hob.  219. 
particular  part  of  the  country  where  timber  is  scarce,  in  building  Brownl.  94. 
or  repairing,  tythe  is  not  due  of  such  trees,  if  they  are  of  the  age  11^^^'^'-  ^■^'•H 
of  twenty  years. 

It  is  laid  down  in  divers  cases,  that  if  a  timber  tree,  after  it  is   11  Rep.  4s. 
of  the  age  of  twenty  years,  decay  so  as  to  be  of  no  use  for  repair-  Cro.Eliz.  477. 
ing  or  building,  tythe  is  not  due  of  the  wood  of  this  tree ;  be-  ^'^-  nVu°°" 
cause  it  was  once  priviWed.  ca^  ^^  a   ' 

T}  \  -11  .  t)40.  pi.  z. 

tJut  the  contrary  is  laid  down  in  some  other  cases. 

In 
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Sid.  300.  In  two  of  these  it  is  laid  down,  that  if  the  wood  of  a  coppice 

1  Lev.  i?9.       lias  been  usually  felled  for  firing,  such  wood  shall  pay  tythe, 

although  it  stand  till  it  be  forty  years  of  age. 
Bunb.  99.  In  another  it  is  laid  down,  that  if  the  wood  of  a  timber  tree  be 

||i  Wood,  479.  sold  for  firing,  it  is,  although  the  tree  be  of  the  age  of  twenty 
677.1f "  Greeli-  y^^"^>  ^^^^^e  to  the  payment  of  tythe. 
way  V.  The  Earl  of  Kent,  Hil.  7  G.  1. 

The  doctrine,  however,  of  the  former  cited  cases  has  been  con- 
firmed in  a  modern  case. 
MS.  Rep.  ^  ^^^^  being  brought  for  tythe  of  the  loppings  of  timber  trees, 

Walton  V.         which  had  been  sold  for  firing,  it  was  insisted  that  this  wood, 
Tryon,  which  would  otherwise  have  been  exempted  from  the  payment 

[A    h]^^^'i'    ^f  tythes,  was  liable  thereto,  because  it  was  sold  for  firing;  and 

some  of  the  cases  above  cited  were  relied  upon. 
llGwill.  827.  The  bill  was  dismissed;  and  by  Lord  HardwicJce,  Chancellor. 

2Eag.&  Yo.  125.  S.  C.|| 

In  the  cases  in  1  Lev.  189.  and  Sid.  300.,  the  wood  in  question 

was  coppice  wood,  which  had  been  usually  felled  for  firing ;  and 

consequently  these  cases  do  not  conclude  to  the  point,  because 

such  wood,  of  what  age  soever  it  be,  is  tythable.     What  is  laid 

down  in  the  case  of  Greenatscay  and  the  Earl  of  Kent  is  not  now 

11(a)  2  Wood,    law ;  for  in  the  case  o^  Bihye  and  Huxley^  Hil.  1 1  Geo.  1.  («),  which 

237.  1  Eag.  &  ^ygg  subsequent  thereto,  it  was  agreed  that  tythe  is  not  due  of  the 

G  AX  6  "  II      '^'ood  of  a  timber  tree  which  has  been  once  privileged  from  the 

payment  of  tythe,  although  such  wood  be  sold  for  firing. 
Plovvd.  470.  Jt  is  in  one  book  laid  down,  that  the  loppings  of  a  timber  tree, 

V?  Pf  ^"  which  are  of  twenty  years'  growth,  are  exempted  from  the  pay- 

Ill  Eag!&Yo.  iTtient  of  tythe,  because  loppings  of  that  age  may  be  useful  in 
60.  S.  C.ll        building. 

Bro.  Dism.  But  it  is  laid  down  in  divers  other  books,  that  if  a  timber  tree 

pi.  14.  11  Rep.  of  the  age  of  twenty  years  be  lopped,  tythe  is  not  to  be  paid  of 
48.  Cro.  Lliz.  ^^  loppings,  although  they  are  not  of  twenty  years'  growth ;  for 
175!  1  Roll,  t^^t  as  the  tree  is  exempted  from  the  payment  of  tythe,  the 
Abr.  640. pi.  5.  loppings  are  likewise  exempted. 

And  the  doctrine  of  the  latter  cited  books  was  confirmed  in  the 
case  of  Walton  and  Tryon. 
[3  Burn's  E.  In  this  case,  it  appeared  that  the  loppings  of  the  trees,  for  the 

L.  452.]  tythe  of  which  the  bill  was  brought,  were  not  of  twenty  years' 

19-  ^G  ill  °'  gi'o^^'th :  but  it  appeared  that  the  trees  were  of  the  age  of  twenty 
827.11  years,  before  they  had  ever  been  lopped.    It  was  decreed  by  Lord 

Harchscicke,  that  tythe  was   not   due  of  the  loppings;   for  that 
if  a  tree  be  once  privileged  from   paying  tythe,  the  privilege 
extends  to  all  future  loppings,  of  whatsoever  age  they  are. 
1  Roll.  Abr.  It  has  been  holden,  that  although  a  tree  was  lopped  before 

640.  pi.  1.  jj.  ^.^g  of  the  age  of  twenty  years,  the  future  loppings  of  the  tree, 
if  they  are  of  twenty  years'  growth,  are  not  liable  to  the  payment 
of  tythe. 

But  in  the  case  of  Walton  and  Tryon,  it  was  laid  down  by  Lord 
Hard'-jcicke,  that  if  a  tree  was  lopped  before  it  was  of  the  age  of 
twenty  years,  all  future  loppings,  of  how  many  years'  growth 
soever  they  may  be,  are  liable  to  the  payment  of  tythe. 
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It  has  been  hoklen  that  if  a  tree,  which  was  privileged  from  [lj.^^^P-  ^^^^ 
paying  tythe,  be  felled,  the  germins  that  spring  from  the  root  of 
the  tree  are  likewise  privileged. 

But  in  the  case  of  JValton  and  Tnjon  it  was  holden,  that  all 
germins,  which  spring  from  the  roots  of  trees  that  have  been  felled, 
are  liable  to  the  payment  of  tytiie. 

II  This  decision  has  been  confirmed  (in  opposition  to  the  doc-  ^°j;'^J-jJ^^lg 
trine  laid  down  in  2  Inst.  643.)  by  recent  cases;  in  one  of  which  ^^^'  ^„^^     ' 
the  Court  of  B.  E.  decided,  that  young  oak  wood  of  more  than   q^^jJi  5739; 
twenty  years'  standing,  not  springing  from  acorns,  but  from  old   and  see 
stools  of  felled  timber  trees  of  more  than  twenty  years'  growth,   ^^"jj^^*^^"^  ^' 
was  not  exempted  from  tythe.  1|  \  Turner  245. 

5  Eag.  &  Yo.  1102.  Gvvill.  2072.  S.  C.  Lewis  v.  Snell,  Gwill.  1729.  sEag.  &  Yo.  1388. 
Evans  V.  Rowe,  1  M'Clel.  &  Y.  577.  Sed  vide  the  N.  P.  case  of  Underwood  v.  Buckle,  1  Eagle 
on  Tythe,  251. ;  and  see  this  subject  observed  upon  at  length,  1  Eagle  on  Tythe,  234.  et  seq. 

The  wood   of  a  coppice,  which   has  usually  been  felled  for   ^.j^^q^^^' 
firing,  is  liable  to  pay  tythe,  akhough  the  same  be  of  the  age  of  '  '  "  "^ 
forty  years. 

And  in  the  case  of  JValto?i  and  Ttyoti  it  was  laid  down  by 
Lord  Hard-i£ic/{e,  that  if,  when  the  wood  of  a  coppice  is  felled, 
some  trees  growing  therein,  which  are  of  the  age  of  twenty 
years,  and  have  never  been  lopped,  are  lopped,  and  the  loppings 
are  promiscuously  bound  up  in  faggots  with  the  coppice  wood, 
tythe  must  be  paid  of  the  whole ;  for  that  it  would  be  very  diffi- 
cult to  separate  the  tythable  wood  from  that  which  is  not  so,  and 
the  owner  ought  to  suffer  for  his  folly,  in  mixing  the  latter  with 
the  former. 

If  a  tree,  or  the  lopping  of  a  tree,  is  exempted  from  the  pay-   1 1  Rep.  48. 

ment   of  tythe,    the    bark  of  the    tree    or    lopping  is  likewise  {^''^'''''''^ff'f- 
,   -^        '  rj.      o  rreem.  554. 

exempted. 

The  words  silva  cadiia  are  sometimes  used  as  if  they  signified 
the  same  as  the  word  uHderin-ood :  but  the  former  words  are  of  a 
much  larger  signification;  for  under  the  words  silva  cadua  is 
included  every  sort  of  wood,  except  gross  wood  of  the  age  of 
twenty  years. 

It  appears,  from  what  has  been  already  mentioned,  that  tythe 
is  in  general  due  o^  silva  ccedua. 

If  young  trees  are  taken  out  of  a  nursery  in  one  parish,  and  sold  i  Ro^l-  Abr, 
to   be  planted  in  another  parish,  tythe  is  due  thereof;  else  the  q^o Xan^. 
parson  might  be  deprived  of  the  tythes  of  his  whole  parish,  by 
converting  the  land  into  nurseries. 

And  it  is  in  one  case  laid  down,  that  tythe  is  due  of  young  trees   Hard.  580. 
taken  out  of  a  nursery,  although  they  are  sold  to  be  planted  in  j^'^j'^j^^' 
the  same  parish.  ||Gibbs  v. 

Wybourne,  Gwill.  501 

But,  although  it  be  in  the  general  true,  that  silva  ccedua  is  liable 
to  the  payment  of  tythes,  yet  such  wood  is,  under  certain  circum- 
stances, exempted  therefrom. 

If  silva  ccedua  be  used  in  the  parish  wherein  it  grew  to  burn   i  Roll.  Abr. 
bricks  for  the  repairing  or  necessary  enlarging  of  the  house  of  a   ^V''^^  '  ^' 
parishioner,  tythe  is  not  due  thereof. 

Vol.  VIII.  C  But 
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2  Roll.  Abr. 
645.  pi.  10. 

Cro.Eliz.  609, 
Austin  V. 
Lucas,  Pasch. 
40  Eliz.  Ellis 
V.  Drake,  Pasch 
Sid.  447. 
Tilden  v. 
Walier.Pasch 
22  Car.  1. 

I  Ventr.  75. 

Freem.  335. 
Anon.  Mich. 

II  W.  3. 


1  Roll.  Abr. 

644.  pi.  2. 

Ld.  Raym. 
130. 


1  Saund.  143. 
Croucher  v. 
Collins. 


Freem.  354. 
Anon.     Bunb. 
20. 


Goldes.  93. 
Anon. 


Willis  V. 
Stone, 
1  Younge, 
&  J.  262. 
Page  V.  Wil- 
son, 1  Jac.  & 
Walk.  515. 


But,  if  sucli  wood  be  used  to  burn  bricks  for  enlarging  a 
house  more  than  is  necessary  for  the  family  of  the  parishioner, 
tythe  is  due  thereof. 

It  is  laid  down  in  two  cases,  that  silva  cadua  is  exempted  from 
the  payment  of  tythe,  when  it  is  burnt  in  the  house  of  an  in- 
habitant of  the  parish  wherein  it  grew. 
.  14  Jac.  1.     IJGwill.  829.     See  Willis  v.  Stone,  infra.\\ 

But  in  a  case,  not  many  years  subsequent  to  tliese,  it  is  laid 
down,  that  such  wood  is  only  exempted  from  the  payment  of 
tythe  when  it  is  burnt  in  tlie  house  of  a  parishioner,  who  occu- 
pies land  in  the  parish  wherein  it  grew. 

And  from  a  still  later  case  it  may  be  inferred,  that  such  wood 
is  only  exempted  from  the  payment  of  tythe  when  it  is  burnt  in  the 
house  of  an  occupier  of  land  in  the  parish  in  which  it  grew,  for 
the  necessary  use  of  his  family;  for  it  is  therein  laid  down,  that  if 
the  wood  be  used  for  drying  hops,  of  which  the  parson  has  no 
benefit,  his  tythe  of  hops  having  been  set  out  before  the  hops 
were  dried,  tythe  must  be  paid  thereof. 

If  an  occupier  of  land,  in  a  parish  where  tythe  of  wood  and 
tythe  of  corn  are  both  due  to  the  same  person,  use  silva  ceedua  for 
enclosing  his  own  corn  land,  which  lies  in  the  parish  wherein  the 
wood  grew,  tythe  is  not  due  of  the  wood,  because  this  is  used 
for  the  preservation  of  corn  whereof  tythe  is  due. 

But,  if  such  wood  be  used  for  enclosinjT  the  corn-land  of  an- 
other  person,  tythe  is  due  thereof;  notwithstanding  the  person 
who  is  entitled  to  the  tythe  of  the  wood  is  likewise  entitled  to 
the  tythe  of  the  corn  grown  upon  the  land  enclosed. 

If  the  tythe  of  hops  and  the  tythe  of  wood  are  both  due  to 
the  same  person,  tythe  is  not  due  of  silva  cadua  used  in  poling 
the  hops;  because  the  tythe  of  the  hops  is  increased  by  the  use 
of  the  poles. 

Tythe  is  not  due  of  silva  ccedua  used  in  making  or  repairing 
carts  or  ploughs  to  be  used  in  husbandry  in  the  parish  wherein 
the  wood  grew ;  because  by  the  use  of  the  carts  and  ploughs  the 
tythes  of  other  things  are  increased. 

II  But  it  has  lately  been  decided  by  Chief  Baron  Alexander^ 
after  reviewing  all  the  authorities,  that  wood  used  for  hop-poles 
on  the  farm,  for  hurdles  for  hurdling  sheep,  for  repairing  hedges, 
for  land-draining  on  the  farm,  and  for  fuel  in  the  husbandry 
house,  is  not  exempted  by  common  law  from  tythe,  though  it 
may  be  exempted  by  a  special  custom.  A  custom  in  part  of  a 
hundred,  exempting  hedges  and  hedge-rows  less  than  a  rod  in 
width  from  tythe  of  wood  and  underwood,  is  bad.|| 


5.  Of  divers  other  Things. 

/y^^P*  '^^'  It  is  laid  down  in  one  book,  that  tythe  is  to  be  paid  of  acorns, 

111  Ea<»  &Yo.  although   the  trees  upon  which  they  grew  would  not  be  liable 
152.|J°  to  the  payment  of  tythe;  because  the   acorns  are  an  annual 

increase. 

But 
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But  in  two  other  books  it  is  laid  clown,  that  tythe  is  not  due  of  Litt.  Rep.  40. 
acorns,  unless  they  are  gathered  and  sold.  |IG\\ill.  428. 

1554.  accll 

All  kinds  of  flowers  and  roots,  whether  they  grew  in  a  garden    Litt.Rep.  148. 
or  a  field,  are  liable  to  the  payment  of  tythes.  _  ^^'^^'^  ^^*^- 

Fruit  of  every  kind,  although  it  grow  upon  a  tree  in  the  hedge   2  Inst.  C2i. 
of  a  field,  is  liable  to  the  payment  of  tythe.  Bunb.  184, 

11  In  the  case  of  the  Kensington  gardeners  and  nurserymen,  Adams  v, 
it  was  much  debated  whether'hothouse  plants,  as  pine-apples,  ^^ q'^^'  ^ 
melons,  orange-trees,  and  the  like,  were  subject  to  tythes.  The  Q^iu^  j'204. 
Court  of  Exchequer  decided  in  favour  of  the  claim,  and  directed 
an  account.  On  an  appeal  to  the  House  of  Lords,  the  appellants 
urged,  in  opposition  to  the  claim,  that  these  tythes,  if  any  were 
due,  must  be  praedial  tythes,  but  thatpraedial  tythes  arose  merely 
and  immediately  out  of  the  ground;  that  these  plants  were  ex- 
otics ;  that  climate  and  compost  must  be  procured  to  keep  them 
in  a  state  of  vegetation ;  that  they  do  not  grow  in  the  earth  ;  that 
the  skill  and  labour  of  several  years  is  requisite  to  bring  pine- 
apples to  perfection,  which  is  only  attainable  by  the  skilful 
management  of  artificial  heat ;  and  that  if  tythes  vi'ere  added  to 
the  expense  of  cultivating  these  costly  exotics,  it  must  put  an  end 
to  this  species  of  horticulture.  On  the  other  hand,  it  was  con- 
tended, that  the  arguments  drawn  from  the  expense  and  diffi- 
culty, and  artificial  mode,  of  raising  these  vegetables,  would 
equally  prove  various  tythable  productions  not  to  be  tythable  ; 
and  that  if  exotics  were  not  tythable,  the  land  would  scarcely 
yield  any  tythable  matters,  as  the  greatest  part  of  our  vegetable 
productions  are  not  indigenous.  The  House  of  Lords  gave  no 
decision  on  this  important  point,  but  reversed  the  decree  of  the 
Court  of  Exchequer  on  a  collateral  point ;  viz.  that  the  defend- 
ants had  entered  into  compositions  with  their  vicar  for  tythes, 
which  had  not  been  determined  by  a  sufficient  notice,  and  con- 
sequently they  were  not  liable  to  a  claim  for  tythes  in  kind. 

In  a  subsequent  case,  however,  the  Court  of  Exchequer  have  Worral  v. 

decided  against  this  claim.     An  impropriate  rector  filed  his  bill   Miller,  isoi. 

ao-ainst  nurservmen  for  tvthes  in  kind  of  all  the  produce  of  their    -{^"'l-"" 

"1      •      1     v"         •  ^  r  A        A    Tythes,  124. 

nursery-grounds,  including  pmes,  grapes,   and  exotics  producea  n(f\ 

or  perfected  in  hothouses.  The  defendants  admitted  the  claim 
as  to  the  common  productions  of  the  nursery-ground,  which 
they  had  offered  to  account  for  ;  but  denied  it  as  to  pines 
and  exotics  forced  in  buildings,  which  they  insisted  were  not 
tythable.  The  Court  decreed  that  so  much  of  the  bill  as  prayed 
an  account  of  pine-apples,  grapes,  and  exotics  raised  in  hot- 
houses should  be  dismissed  without  costs ;  and  that  the  rest  of 
the  bill  should  be  dismissed  with  costs.  || 

Furze  is  not  liable  to  the  payment  of  tythe,  if  it  be  burnt  in   Litt.  Rep.  568. 
the  house  of  a  parishioner,  who  occupies  land  in  the  parish   Rooket  v. 
wherein  it  grew.  ,  «---'• 

Willis  V.  Stone,  siqjra.^ 

But  if  furze  be  sold,  it  is  liable  to  the  payment  of  tythe.  -^^'^• 

C  2  If 
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1  Roll.  Abr,  If  a  man  gather  green  peas  to  eat  in  his  house,  tythe  is  not  due 

647.  pi.  11.  thereof. 

1  Roll.  Abr.  But  if  a  man  gather  green  peas  to  sell,  or  to  feed  hogs  with, 

647.  pi.  12.  they  are  liable  to  the  payment  of  tythe. 

Williamson  V.  l|And    potatoes   and  turnips   consumed  in  the  family  of  the 

Ld.  Lonsdale,  owner  are  not  exempted  from  tythe.  1| 

Bunb.  10.  In  one  modern  case,  it  seems  to  have  been  the  opinion  of  the 

Benson  v.  court,  that  turnips  are  only  liable  to  pay  tythe  when   they  are 

u-f^";^'  drawn. 

rin.  o  (jr.  1. 

Bnnb.  314.  But  in  a  more  modern  case  it  was  holden,  that  although  turnips 

Syvinfen  y.  are  not  drawn,  but  are  fed  off  the  ground,   tythe  is  due  thereof, 

SG^l'  ^"  ^^^^  ^^^y  ^^'^  eaten  by  unprofitable  cattle. 

Crow  V.  So,  it  hath  been  holden,  that  tythes  are  due  for  turnips  sown 

Stoddart,  after  corn,  and  eaten  by  unprofitable  cattle.] 

3  Burn's  E.  L. 


465. 


(D)  Of  what  Things  a  mixed  Tythe  is  due. 


2  Inst.  649.       C*UCH  tythe  as  arises  from  a  beast,  bird,   or  fowl,   is  called  a 

1  Roll.  Abr.      >0  ^^j^gj       j^g^ 

605.  •' 

2  I"st.  621.  Divers  things  are   by  the  ecclesiastical  law  liable  to  the  pay- 
4  1  o  .  j4  .      ment  of  a  mixed  tythe,  which  by  the  common  law  are  not. 

The  desimi  under  this  head  is  to  shew  of  what  things  a  mixed 
tythe  IS  due  at  common  law. 
1  Roll.  Abr.  In  doing  this  it  will  appear,   that  some  things,  which  are  in 

tZt'    \n   ^'    general  exempted  therefrom,  become  bv  custom  liable  to  the 

606,  pi.  7.  "^  ,      p  •        1         1  " 

Cro.  Car.  339.  payment  ot  a  mixed  tythe. 
1  Vent.  5. 

1  Roll.  Abr.  It  will  also  appear,  that  some   things,  which  are  in  general 

1  16     ^^'  liable  thereto,  are  under  particular  circumstances  exempted  from 
the  payment  of  a  mixed  tythe. 

1  Roll.  Abr.  But  wherever  any  fraud  is  used  to  bring  a  thing  under  a  cir- 
645.  pi.  15.  cumstance,  by  reason  of  which   it  would,  if  it  had  come  fairly 

■ '  ■     *       thereunder,  have  been  exempted  from  the  payment  of  a  mixed 
tythe,  it  is  by  such  fraud  rendered  liable  thereto. 

As  it  would  be  tedious  to  enumerate  all  the  things  which  are 
liable  to  the  payment  of  a  mixed  tythe,  only  those  shall  be  men- 
tioned concerning  the  tythe  of  which  some  question  has  arisen : 
but  from  those  which  shall  be  mentioned,  it  may  be  easily  col- 
lected of  what  other  things  a  mixed  tvthe  is  due. 

1.  Of  the  Yotmg  of  a  Beast. 

It  is  in  general  true,  that  tythe  is  due  of  the  young  of  a  beast, 
which  is  wotfercE  naturce. 
Bro.  Dism.  But  tythe  is  not  due  of  the  young  of  a  hound,  an  ape,  or  of 

P^*  2^-  any  beast  which  is  kept  only  for  pleasure. 

2  Inst.  651.  Tythe  is  not  due  of  the  young  of  a  deer  ;  for  a  deer  \sferce 

naturce. 

And 
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And  for  the  same  reason,  tythe  is  not  due  of  the  young  of  a  i  RoH.  Abr^ 
coney.  Cro'.  Can  l-Is. 


2.   Of  the  Eggs  and  Young  of  a  Bird  or  Fowl. 


1  Ventr. 


It  is  in  general  true,  that  tythe  is  due  of  the  young  of  a  bird  i  Roll.  Abr. 

or  fowl  which  is  not  fer^e  7iaturcc,  unless  the  eggs  of  the  bird  or  ^^^^^-  \y^^^ 

fowl  have  before  paid  tythe.  463. 

But  tvthe  is  not  due  of  the  eo-frs  or  young  of  a  bird  or  fowl  Bro.  Dism. 

which  is  kept  only  for  pleasure.  \> '  ~  - 

Tythe  is  not  due  of  the  eggs  or  young  of  a  partridge  or  phea-  g^p^Wms ' 

sant;   because  these  ixveferce  naturce.  455* 

If  a  man  keep  pheasants,  whose  wings  are  clipped,  in  an  en-  i  Roll.  Abr. 

closed  wood,  and  from  their  eggs  hatch   and   bring  up  young  ^•^^'  l^^-  ^^ 
pheasants,  tythe  is  not  due  of  the  young  pheasants,   although 
none  wei'e  paid  of  the  eggs ;  because  the  old  pheasants  are  not 
reclaimed,  and  would  go  out  of  the  enclosure  if  their  wings  were 
not  clipped. 

It  was  heretofore  holden,  that  neither  the  eggs  nor  young  of  a  Moor,  599. 

turkey  are  liable  to  the  payment  of  tythe ;  because  turkeys  are  p^."^^*^"^  ^' 
fercE  naturcE. 

But  it  was  holden  in  a  modern  case,  that,  as  turkeys  are  at  this  2P.Wms.463. 

day  as  tame  as  hens  or  any  other  poultry,  tythe  is  due  of  the  eggs  gJ^j^J^y^jl" 

or  young  of  a  turkey.  " 

Tythe  is  not  due  of  young  pigeons,  in  case  they  are  spent  in  i  RolL  Abr. 

the  house  of  the  occupier  of  land  who  bi'eeds  them.  ,  ^  i  Ventr. 

5.     2  Mod.  77.     12  Mod.  47. 

But  if  young  pigeons  are  sold,  tythe  is  due  thereof.  i  R°j|;  ''^^''• 

pi.  6. 

11  Tythe  is  not  due  of  the  eggs  or  young  of  ducks  in  a  decoy,  Q^^ill.  531. 
nor  for  the  eggs  of  tame  ducks  kept  for  the  service  of  a  decoy.  || 

3.  Of  Wool. 

If  a  man  pay  the  tenth  lamb  as  tythe  at  Mark-tide^  and  at  Mid-  1  Roll.  Abr. 
summer  shear  the  other  nine  lambs,  tythe  is  due  of  the  wool;  for  642.  R.  pi.  7. 
although  there  were  only  two  months  between  the  time  of  paying     ""  *  ^°' 
the  tythe  lambs,  which  were  not  shorn,  and  the  shearing  of  the 
residue,  there  is  a  new  increase. 

If  a  man  shear  his  sheep  about  their  necks  at  Michaelmas,  to   1  Roll.  Abr. 
preserve  their  fleeces  from  the  brambles,  tythe  is  not  due  of  the  ^"^•5-  P^- 1^. 
wool ;  for  it  appears  that  this,  it  being  done  before  their  wool  is 
much  grown,  could  not  be  done  for  the  sake  of  the  wool. 

If  a  man,  after  their  wool  is  much  grown,  shear  his  sheep  about  1  Roll.  Abr. 
their  necks,  in  order  to  preserve  them  from  vermin,  tythe  is  not  ^^•5-  P'-  i^. 
due  of  the  wool. 

If  a  man,  a  litde  before  shearing-time,  cut  dirty  locks  of  wool  1  Roll.  Abr. 
from  his  sheep,  in  order  to  preserve  them  from  vermin,  tythe  is  ^^•5-  P'*  '^'^' 
not  due  of  the  wool. 

But  if,  in  either  case,  more  wool  than  ought  to  have  been  cut  1  Roll.  Abr. 
oiFbe  fraudulently  cut  off,  tythe  is  due  of  the  wool.  ^^5'  ^1"  M' 

y  '    ^    C    S  „If646.pl.l7, 
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\  Av''*'f  ^*'^'  II ^^  sheep  are  removed  a  short  time  before  shearing-tune  from 
jl^jl  ^.  '  *  the  parish  where  they  are  fed  into  another  parish,  for  the  purpose 
Maltby,  of  defrauding  the  tythe-owner  of  his  tythe,  equity  will  make  him 

€  Price,  240.     account  for  such  tythe  :  but  the  fraud  must  be  positively  alleged, 

and  clearly  proved.  |[ 
Lut.  Rep.  31.         It  is  laid  down  in  one  case,  that  tythe  is  not  due  of  the  wool 
r>'^'u^-?''^°'',    of  a  sheep  killed  to  be  spent  in  the  house,  or  of  the  wool  of  a 

sheep  which  dies  oi  itselr. 
1  Roll.  Abr.  But  in  another  case,  a  few  years  after,  it  is  laid  down,  that 

D^ent  V  Salviii  ^J^'^^  ^^  ^"^  of  the  wool  of  a  sheep  killed  to  be  spent  in  the 
Pasch.*  '  house. 

14  Car.;  I, 
Carthew  v.  [Tythe  of  the  wool  of  lambs  is  due,  though  the  parson  may 

Edwards,  have  received  the  tvthe  of  the  lambs  in  their  wool.] 

5  tJurn  s  t,.  L. 

474. 

4'.   Of  divers  otlier  Things. 

[This  is  by  no        Fish  taken  out  of  a  pond,  or  an  enclosed  river,  are  liable  to  the 

means  clear.]     payment  of  tythe. 

No3%  108.  But  no  tythe  is  due  of  fish  taken  out  of  the  sea,  or  an  open 

1  Roll.  Abr.       river,  although  they  are  taken   by  a  person   having  a  several 

pi'?'  ci-o'       fishery;  heca.\\se.  ?is\\Bxef erce  natures. 

Car.  339.    1  Lev.  179.     Sid.  278.;  l|and  see  1  Wood,  523.     2  Wood,  283.|| 

Fitz.  N.  B.  51.        Honey  and  bees'  wax  are  liable  to  the  payment  of  tythe. 

1  Roll.  Abr.  -^  f  J  J 

635.  C.  pi.  1.     Cro.  Car.  559.     ||Godolphin  ranks  these  among  predial  tithes.  Rep.  Can.  589.|j 

Cro.  Car.  404.        But  wherever  tythe  of  the  honey  and  wax  of  bees  has  been 

Anon.  paid,  no  tythe  is  due  of  the  bees;  yfor  they  arejerce  naturce.\\ 

Ld.  Raym.  Tythe  is  not  due  of  the  milk  spent  in  the  house  of  a  farmer, 

129.  Scole  jn  case  the  house  stand  in  the  parish  w^herein  the  cows  are 
v.Lowther.        ^^.^.^j^ 

2  Price,  295.  II A  claim  for  tythe  of  mortuaries  was  made  in  a  late  case  ;  but 

it  was  not  decided  on.  1| 

(E)  To  whom  Tythe  is  in  general  to  be  paid. 

2  Rep.  45.  TT  is  laid  down  in  divers  books,  that  only  spiritual  persons  were 
1 1  Rep.  13.  at  the  common  law  capable  of  receiving  tythes ;  because  tythes 

o«l~*  r^!f*^-^-    are  an  ecclesiastical  inheritance. 

29j.  599.  76j. 
Hob.  296. 

2  Rep.  44.  As  a  layman  had   not  before  the  32  H.  8.  c.  7-  any  remedy  in 

2  Inst.  648.  the  case  of  subtraction  of  tythe,  it  follows  that  a  layman  was  not 
Cro.  Lhz.  oi2.  ^^  j-j^jg  common  law  capable  of  acquiring  a  right  to  tythe;  for 
wherever  there  is  a  right,  there  must  be  a  remedy  for  the  re- 
covery thereof. 
Cro.Eliz.  293.  The  king  was,  indeed,  at  the  common  law  capable  of  receiving 
599.  763.  tythes,  because  he  is  2)erso?ia  mixta  ;  but  he  could  only  receive 

2  Rep.  44.         them  in  his  spiritual  capacity,  and  not  as  belonging  to  a  manor. 
2  Rep.  44.  It  is  laid  down,  that  the  king's  grantee,  although  a  layman,  was 

Bishop  of  at  the  common  law  capable,  by  virtue  of  the  king's  prerogative, 
Wmchester's        c         •  •       ,-  a  f        ^     j  o     i  o 

^^  of  receivmg  tythe. 

Bu 
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But  it  seems  to  be  the  better  opinion,  that  as  the  king  himself  2  Roll.  Abr. 
is  only  capable  of  receiving  tythe  in  his  spiritual  capacity,  and  not   ^■';,    P  '  ^* 
by  virtue  of  his  prerogative,  the  capacity  of  receiving  tythe,  being 
personal,  cannot  be  conveyed  to  a  layman. 

A  lavman  could  at  the  common  law  have  prescribed,  that  in   Cro.Eliz.  599. 
consideration  of  an  annual  sum  of  money  to  be  paid  to  the  parson,    ^^■'-    ^''o- 
for  all  tythes  arising  within  a  manor,   he   was  entitled  to  the   5'^^£^^*  ^4  * 
tenths  of  all  corn  growing  in  the  manor. 

At  this  day  a  layman  is  capable  of  receiving  tythes  ;  for  the    1  ^"st.  159. 
tythes  belonging  to  many  churches,  and  some  portion  of  tythes,    ]}.     IP'  ^'1' 
which  upon  dissolution  of  monasteries  were  by  divers  statutes 
vested  in  the  crown,  are  become  lay-fees,  and  have  all  the  pro- 
perties of  temporal  inheritances. 

(F)  To  whom  Parochial  Tythes  are  to  be  paid. 

T5EFORE  the   decretal   epistle   of  Pope  Innocent  the  Third,   2  Inst.  641. 

which  was  written  about  the  year   1200,  and  which,  from   ^•^•^- 
its  being  dated  at  Laterally  has  been  often  mistaken  for  a  decree   2[°*Hob  296* 
of  the  council  of  Lato'an  holden  not  many  years  before,  pa- 
rochial tythes  were  not  appropriated  to  any  spiritual  person  in 
particular;   but  it  was  in  the  power  of  every  person  to  pay  tythes 
to  such  spiritual  person  or  corporation  as  he  pleased. 

By  that  epistle,  which  laments  the  inconveniencies  arising  from   2  Inst.  64i. 
this  power,  it  was  directed,  that,  for  the  time  to  come,  the  tythes 
of  all  parishes  should  be  paid  to  the  persons  having  the  cure  of 
souls  in  the  respective  parishes,  who  were  called  rectors. 

That  epistle,  which  would  not  have  been  in  itself  obligatory.   Ibid. 
being  founded  in  reason  and  justice  was  well  received,  and  soon 
became  part  of  the  law  of  the  land  ;  and  in  consequence  thereof 
rectors  became  entitled  to  all  the  tythes,  except  portions  of  tythes, 
arising  in  their  respective  parishes. 

As  many  advowsons  had,  before  that  decretal  epistle  was  writ-  Spelm.  Eng. 
ten,  been  granted  to  divers  religious  person,  as  to  abbots,  priors,  ^^ofks,  137. 
single  deans,  and  single  prebendaries,  and  their  successors,  the 
practice  of  collating  themselves  to  the  churches  thereto  belong- 
ing, and  of  undertaking  pei'sonally  the  cure  of  souls,  was,  for  the 
sake  of  keeping  the  tythes  in  their  own  hands,  soon  after  intro- 
duced. As  this  practice  was  followed  by  their  successors,  the 
tythes  of  many  parishes  were  kept  perpetually  in  their  own  hands. 
In  process  of  time,  in  order  to  avoid  a  multiplicity  of  institutions 
and  inductions,  such  persons  obtained  licences,  that  they  and 
their  successors  might  be  perpetual  incumbeAts  of  the  churches. 

In  this  way  appropriation  to  churches  began  ;  but  churches   Ibid.  158. 
were  at  that  time  only  appropriated  to  such  single  spiritual  per- 
sons as  did  in  person  administer  the  sacraments  and  perform 
other  divine  service. 

Deans  and  chapters  afterwards  obtained  licences  for  the  ap-  Ibid, 
propriation  of  churches  belonging  to  their  advowsons ;  but  as 
they,  being  a  body  corporate,  could  not  jointly  do  the  duty  of  a 
parish  priest,  and  as  no  one  in  particular  was  bound  to  do  it,  a 

C  4  deputy, 
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deputy,  called  a  vicar,  was  appointed  under  their  common  seal  to 
do  that  duty :  but  the  person  so  appointed  was  usually  a  mem- 
ber of  the  spiritual  corporation  to  which  the  church  was  appro- 
priated. 

Spelm,  Eng.  The  practice  of  appointing  vicars  being  once  introduced,  pi*i- 

158.  oresses  and  nuns  obtained  the  like  licences  for  the  appropriation 

of  the  churches  belonging  to  their  advowsons ;  and  they  likewise 
appointed  vicars,  and  took  the  profits  of  the  advowsons  to  them- 
selves. 

Ibid.  Encouraged  by  these  examples,  the  abbots,  priors,  single  deans, 

and  single  prebends,  who  had  before  performed  divine  service  in 
person,  likewise  appointed  vicars. 

It  seems  probable  that  vicars  were  not  at  first  endowed  with 
any  part  of  the  tythes  belonging  to  their  respective  churches,  but 
received  a  certain  yearly  sum  of  money,  by  way  of  a  salary;  and 
it  appears  that  the  sum  received  by  some  vicars  was  very  small. 

ijR.  *2.  c.  6.  Eor  by  the  15  R.  2.  c.  6.,  after  reciting  that  divers  damages  and 

hinderances  have  happened,  and  daily  do  happen,  to  the  parish- 
ioners of  divers  places  by  the  appropriation  of  the  benefices  of 
such  places,  it  is  agreed  and  assented,  "  That  in  every  licence, 
"  from  henceforth  to  be  made  in  the  Chancery,  of  the  appropri- 
"  ation  of  any  parish  church,  it  shall  be  expressly  contained  and 
"  comprised,  that  the  diocesan  of  the  place  upon  the  appropri- 
*'  ation  of  such  churches  shall  ordain,  according  to  the  value  of 
*'  such  churches,  a  convenient  sum  of  money  to  be  paid  and  dis- 
"  tributed  yearly  of  the  fruits  and  profits  of  the  same  churches, 
"  by  those  that  shall  have  the  said  churches  in  proper  use,  and 
"  by  their  successors,  to  the  poor  parishioners  of  the  said 
*'  churches,  in  aid  of  their  living  and  sustenance  for  ever ;  and 
*'  also  that  the  vicar  be  well  and  sufficiently  endowed." 

4H.4.  c.  12.  Afterwards  by  the  4  H.  4,  c.  12.  it  is  ordained,  "  That  from 

"  henceforth  in  every  church  appropriated,  or  to  be  appropri- 
*'  ated,  a  secular  person  be  ordained  perpetual  vicar,  canonically 
*'  instituted  and  inducted  to  the  same,  and  conveniently  en- 
"  dowed  by  the  discretion  of  the  ordinary,  to  do  divine  service, 
"  to  inform  the  people,  and  to  keep  hospitality  there;  and  that 
"  no  religious  persoli  be  in  anywise  made  vicar  in  any  chuzxh 
"  appropriated,  or  to  be  appropriated,  for  the  time  to  come." 

As  it  is  only  provided  by  the  4  H.  4.  c.  12.  that  vicars  shall  be 
endowed  at  the  discretion  of  the  ordinary,  it  has  of  course  hap- 
pened, that  the  right  of  a  vicar  to  tythes  is  very  different  in  dif- 
ferent parishes. 

Cro.Eliz.4G2.        In  divers  parishes,  the  vicars  are  only  endowed  with  some 

2  Roll.  Abr.      particular  tythes  arising  in  their  respective  parishes. 
Roll  Abr  ^^  other  parishes,  the  vicars  are  endowed  with  all  tythes  arising 

335.  pi.  1.  pi.  4.  in  their  respective  parishes,  except  such  as  are  reserved  in  the 
deeds  of  endowment. 

In  other  parishes,  the  vicars  are  endowed  with  all  small  tythes 
arising  in  their  respective  parishes. 

Cro.  Eliz.  633.        It  follows,  that  as  the  right  of  a  vicar  to  tythes  always  de- 

2  Bulst.  27.       pends  upon  the  endowment  of  his  vicarage,  he  ought,  whenever 

his 
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his  right  is  questioned,  to  shew  himself  entitled  by  endowment  Bunb.  7.  72. 

to  the  tythe  he  claims.  ^^^• 

But,  although  a  vicar  cannot  pi'oduce  the  deed  of  endowment,  2  Keb.  729. 

if  he  can  shew  that  he  and  his  pi-edecessors  have  constantly  re-  Bunb.  7.  lea. 
ceived  the  tythe  by  him  claimed,  this  is  evidence  that  he  has  a 
right  by  endowment  to  tythe. 

11  In  questions  between  the  rector  and  vicar,  the  o?n/s  of  prov-  Aw  dry  v. 

incr  his  right  to  tythe  falls  on  the  vicar:  and  he  must  shew  either  ri'"ni^?"l ' 

00  -^  ,.,.,.  .^  Uvvill.  1528.; 

an  endowment,  or  prescription  which  raises  a  presumption  01  one.   and  see  Dor- 

But  when  the  vicar  produces  his  endowment,  then  the  prhnd  man  v.  Curry, 

Jcicie  title  to  the  extent  of  the  endowment  is  in  favour  of  the  4  Price,  109. 

vicar ;  and  if  the  rector  would  claim  any  article  of  tythes  within  ^"      ^^'  * 

it,  the  omis  probancU  is  thrown  on  him,  and  he  must  make  out  his  ,,r-,,' 

,  •  ,  .         .        » v  liiicimson 

case  by  strict  proof.     He  must  give  such  evidence  as  will  raise  y  Lonsdale 

a  presumption  that  the  parties  had  come  to  some  fresh  agree-  Dan.  171. 

ment,  that  some  different  arrangement  as  to  the  distribution  of  Gvyill,  i860. 

the  tythes  had  been  made,  between  the  date  of  the  endowment  t./  lamsonv. 

I  I        1-     1  1-  ,      T-ii-  1  T-ii-  Inompson, 
and  the  disabling  statutes  13  iidiz.  c.  10.  and  13  ii,liz.  c.  20.            9  Price  I86. 

And  where  the  plaintiff,  a  lay  impropriator,  and  his  ancestors  l^j    j^^rt- 
had  had  uninterrupted  enjoyment  of  the  tythe  of  hay,  and  there  mouth  v. 
was  no  evidence  of  any  perception  of  it  or  composition  for  it  by  Roberts, 
the  vicar,  but  an  endowment  of  the  vicarage  with  this  tythe  was    1 6  East,  534.; 
shewn  in  1253;  the  court  held,  that  it  might  be  presumed,  in   4Price  355, 
favour  of  this  modern  enjoyment,  that  the  tythe  had  been  con- 
veyed into  lay  hands  prior  to  the  disabling  statutes.  |1 

In  many  deeds  of  endowment  of  vicarages  a  power  is  reserved  Hardr.  329. 
to  the  archbishop  to  increase  the  tythes  of  the  respective  vicar-  Twisse  v. 
ages ;  and  if  such  power  be  not  reserved,  an  augmentation  of  the 
tythes  may  be  made  with  the  consent  of  or  upon  citing  all  par- 
ties, but  not  without  notice  or  citation. 

In  consequence  of  this  it  has  been  holden,  that  if  a  vicar  and  Ibid. 
his  predecessors  have  for  a  long  time  received  a  tythe  which  they 
were  not  entitled  to  under  the  deed  of  endowment,  this,  although 
the  deed  of  augmentation  be  not  produced,  is  evidence,  that  the 
vicarage  has  at  some  time  been  augmented  with  the  tythe. 

II  And  a  particular  and  minute  enumeration  of  several  articles  Manby  v. 
in  the  endowment  does  not  exclude  the  vicar's  right  to  other  Curtis, 
small  tythes  not  mentioned  in  it.  ^         '  ^^^' 

And  in  a  case  where  the  endowment  did  not  express  "small  Kennicott  v. 
tythes,"    but   the    vicar    had    been   in    constant   perception    of  Watson, 
all  small  tythes,  except  agistment  (which  was  a  tythe  not  for-  2 Price, 250. n.; 

1  •  1   •     ^1  li         1  ii       T   •  V  s  1  and  see  Bvam 

merJy  paid  in  the  north,  where  the  living  was  situate),  and  tur-  ^  Booth 

nips  and  potatoes  (which  were  not  grown  in  this  country  at  the  2  Price,  231. 
time  of  the  endowment)  ;  it  appearing  that  the  impropriate  rectors   Cunliffe  v. 
had  never  claimed  more  than  tvthe  of  corn  and  grain,  and  that  Taylor  zt?. 

.1  .  Ill"-  •    .  ^        p    I         •  329.   Wil- 

there  was  a  pension  payable  to  the  impropriators  out  01  the  vicar-  \\^^^^  v  Price 
age,  the  court  decreed,  in  favour  of  the  vicar,  an  account  of  the  4  Price,  156.^ 
tythe  of  agistment,  turnips,  and  potatoes.     Gibbs  C.  B.  in  de-  Scott  v.  Law- 
livering  judgment  observed,  that  where  it  appears  that  the  vicar  ^°"' ^/'"'^J^', 
has  uniformly  received  all  the  small  tythes,  there  can  be  no  diffi-  ^  Newitt 
culty  in  his  making  out  his  claim.     But  that  the  cases  have  gone  4 Price,  374. 

further, 
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further,  deciding  that  where  a  title  is  made  out  by  the  vicar  to  all 
small  tythes,  he  is  entitled  to  whatever  tythes  are  legally  of  that 
description,  although  not  before  paid ;  and  where  tythes  of 
modern  introduction  or  other  small  t\thes  have  not  been  re- 
ceived, it  will  be  presumed  it  was  because  no  occasion  occurred : 
that  it  had  been  again  and  again  determined,  that  tythes  of 
modern  introduction  are  vicarial  tythes  :  that  if  a  vicar  is  found 
receiving  small  tythes,  and  no  one  else  receiving  any  portion 
of  the  small  tythes,  it  is  to  be  presumed  he  is  endowed  of 
all ;  and  that  further,  where  the  rector  has  received  some  small 
tythes  and  the  vicar  all  the  others,  it  has  been  holden  that  a 
mistake  may  account  for  the  rector's  receipt. 
B  liamv  ^  ^"^  proof  of  immemorial  perception  by  the  vicar  of  a  parti- 

4Price, 'i90.      cular  tythe  will  establish  his  right  to  it,  when  the  rector  shews 
no  perception  on  his  part,  even  although  the  vicar's  endowment 
actually  states  this  species  of  tythe  to  belong  to  the  rector ;  for 
in  such  case  a  subsequent  endowment  may  be  presumed. 
Daws  V.  Benn         Where  the  plaintiff,  as  lessee  of  the  impropriate  rectory  o^Bed- 

I  Barn.  &  C.  font,  which  had  been  granted  by  Queen  Elizabeth  under  the  words 
751.   5  Dow.     <s  omnes  decimas  nostras  ^ai-barum  et  "ranorum,"  claimed  tvthe  of 

n,,\\\  c^'c,  seed-tares  in  a  suit  against  a  parishioner  and  the  vicar;  and  it  ap- 
Uwill.  2061.  °       1      1     1  .       ,    ,  .  , '  1    ,  ^ 

S.  C.  peared  that  trie  grantees  had  always  received  this  tythe,  and  that 

the  vicar  had  received  all  small  tythes,  and  also  the  tythes  of 
tares  cut  green  and  of  hay,  and  no  endowment  was  produced, 
the  court  held,  that  every  thing  that  was  vested  in  the  crown 
passed  to  the  grantees  under  the  grant  of  Elizabeth,  and  that  they 
were  entitled  to  the  tythe  claimed  as  a  tythe  "  garbarum." 
They  also  considered  the  tythe  as  a  great  tythe  :  but  whether 
it  were  great  or  small,  the  vicar  could  not  be  entitled  to  it,  since 
he  had  never  received  it;  and  his  endowment,  which  was  pre- 
sumed from  perception,  must  also  be  limited  by  it.  || 

II  Rep.  15.  Upon  the  dissolution  of  monasteries,  the  tythes  of  all  churches 
Hob.  C.08.         appropriated  to  the  monasteries,  and  all  portions  of  tythes  belong- 
ing to  them,  were  by  divers  statutes  vested  in  the  crown. 

Much  the  greater  part  of  these  tythes  have  been  since  granted 
in  fee  by  the  crown. 

All  tythes  so  granted,  except  such  as  have  been  since  given  to 
the  respective  churches,  are  at  this  day  due  to  the  grantees  of  the 
crown,  who  are  called  impropriators. 
[That  a  curate        It  is  in  general  true,  that  a  chaplain  or  a  curate  is  not  en- 
may  hold  titled  to  tythe. 
tythes,  was 
determined  in  the  Exchequer  in  1790,  in  Tamberlaine  v.  Humphreys.]     jIG will.  1345.;  sed 

vide  Bunb.  27.3-11 

Litt.  Rep.  72.        A  suit  being  brought  for  tythes  by  a  chaplain  to  a  chapel  of 

Anon.  ease,  which  was  neither  presentative  nor  donative,  it  was  holden, 

that  he  was  not  entitled  to  any  tythe. 
Noy,  15.  It  was  insisted,  that  by  the  custom  of  the  parish,  the  curate, 

Bott  V.  Braba-  after  being  appointed  by  the  rector,  was  entitled  to  divers  kinds 
Ion.  Bunb.  of  tythes ;  but  it  was  holden  that  these  could  not  be  due  to  him, 
Y>Tatt.  '    because  the  rector  might  remove  him  at  pleasure. 

IIGwiil.  677.  2  Eag.  &  Youn.  6\\ 

A  bill 
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A  bill  being  brought  by  a  perpetual  curate  for  the  recovery  of 
divers  small  tythes,  it  appeared  that  the  chapel  of  which  he  was 
curate  was  annexed  to  the  church  o^  Hemels  Hempstead ;  that  he 
was  nominated  thereto  for  life,  by  the  vicar  of  Hemels  Hempstead, 
who,  in  the  instrument  of  nomination,  had  given  him  the  small 
tythes  of  the  chapelry,  with  a  power  to  sue  him  for  the  same  in 
the  vicar's  name ;  and  that  he  was  licensed  by  the  bishop.  It 
was  holden  that  the  plaintiff  had  no  right  to  the  tythes,  because 
he  had  not  a  permanent  interest  in  them ;  for  that  an  appoint- 
ment to  a  curacy,  although  expressly  made  for  life,  is  revocable 
by  the  common  law,  without  any  cause  being  shewn ;  and  by  the 
ecclesiastical  law,  upon  good  cause  being  shewn. 

But  a  curate,  who  comes  in  by  institution  from  the  ordinary, 
may  be  entitled  to  tythes. 

An  impropriator  gave  the  tythes  of  a  parish,  all  which  belonged  2  Ch.  Ca.  19. 
to  his  rectory,  by  will  to  the  maintenance  of  the  minister  of  the  ^Ji'ii^ *jj"^  ^' 
parish  for  ever ;  but  did  not  give  either  the  tythes,  or  the  power 
of  nominating  the  minister,  to  any  person.  This  devise  being 
void  in  law,  because  it  was  to  no  certain  person,  the  heir  at  law 
nominated  A.  to  be  the  minister.  Afterwards,  upon  the  suppo- 
sition of  a  lapse  to  the  crown,  B.  was  presented,  instituted,  and 
inducted.  A  question,  to  whom  the  tythes  of  the  parish  belonged, 
coming  before  a  court  of  equity,  it  was  decreed,  that  as  B.  came 
in  by  institution  from  the  ordinary,  although  he  was  not,  strictly 
speaking,  either  rector  or  vicar,  they  were  due  to  him. 

Personal  tythes  are  to  be  paid  in  the  parish  wherein  the  person  Sheph.  Abr. 
who  is  to  pay  them  lives.  1013. 

If  cattle  for  which  an  agistment  tythe  is  due  have  been  some-   Bro.  Dism. 
times  depastured  in  one  parish  and  at  other  times  in  another,   P'-^^. 
tythe  must  be  paid  in  each  parish,  in  proportion  to  the  time  they 
were  therein  depastured. 

By  the  2  Ed.  6.  c.  13.  §3.  it  is  enacted,   "  That  every  person   yThis  clause 
"  which  shall  have  any  beasts,  or  other  tythable  cattle,   going,   does  not  ex- 
*'  feeding,  or  depasturing  in  any  waste  or  common,  whereof  the     ^"*^   f^  fh '^ ' 
"  parish  is  not  certainly  known,  shall  pay  tythes  for  the  increase  ^[\\^  y.  gaJi 
**  of  the  said  cattle  to  the  parson,  vicar,  proprietor,  portionary,    1  Anst.  532, 
**  owner,  or  other  their  farmers  or  deputies  of  the  said  parish,  GwiL.  1326. 
"  hamlet,  town,  or  other  place,   where  the  owner  of  the  said   y  ^°'  -^fj 
"  cattle  dwelleth."  Sed  vide  Ellis 

V.  Fernior,  Gwill.  1022.   3  Eag.  &  Youn.  1244.1J 

The  tythe  of  lambs  is  to  be  paid  in  the  parish  wherein  the  sheep   Bunb.  139. 
yean,  although  the  sheep  have  been  fed  in  two  or  more  parishes.    ,  °j^^j  40!!' 

II But  if  the  sheep  are  fraudulently  removed  just  before  the  j  Wood  469 

lambing   season,   to   avoid   tythe,   equity  will   make   the   owner  oWood^ios. 

account  to  the  parson  of  the  parish  whence  they  are  removed  Hall  v.  Malt- 

for  the  tythe.  11  ^^3'' «  Pi-icf 

^  "  240.   Gwill. 

1S8S.    3  Eag.  &  Youn.  928. Q 

No  predial  tythe,  which  would,  if  the  corn  or  other  thing  from    1  Roll.  Abr. 

which  it  arises  had  been  severed  before  the  death  of  the  rector  or  ^4|-  P^-  ^• 

vicar  of  the  parish,  have  been  due  to  the  rector  or  vicar,  is  due 

to 
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to  the  executor  of  the  rector  or  vicar ;  but  the  person  who  suc- 
ceeds to  the  benefice  is  entitled  thereto. 


2  Inst.  647. 


Bro.  Dism. 
pi.  10.  2  Inst 
647.  SRoll.Abr.  657 
Ante,  p.  64. 
Cro.Eliz.  .512 


Attorney-Ge- 
neral V.  Lord 
Eardley, 


(G)  To  whom  extra-parochial  Tythes  are  to  be  paid. 

/i  LL  tythes,  arising  in  an  extra-parochial  place,  are,  by  the 
canon  law,  to  be  paid  to  the  bishop  of  the  diocese  in  which 
the  place  lies. 

But  by  the  common  law  all  such  tythes  are  to  be  paid  to  the 
kino-. 

pi.  2.  pi.  5. 

As  the  appropriation  of  tythes,  in  consequence  of  the  decretal 
epistle  of  Pope  Innocent  the  Third,  extended  only  to  parochial 
tythes,  all  the  tythes  of  e>rtra-parochial  places  continued  to  be 
due  to  the  kinor. 

And  consequently,  all  extra-parochial  tythes,  of  which  no  grant 
has  been  made,  are  at  this  day  due  to  the  king. 

II  And  this  right  is  not  confined  to  such  extra-parochial  lands 
as  were  formerly  forest  lands.  || 


8  Price,  39.  Gwill.  1945.    5  Eag.  &  Youn.  986. 


AnCe,  p.  64. 
2  Inst.  641. 
Bunb.  190. 


2  Inst.  641, 
<;42.  655. 


Ferrars  v. 
Pellat,  Gwill. 
1602.  4 Wood, 
334.  S.  C. 
Boulton 
V.  Richards, 
9  Price,  67!. 


(H)  Of  the  Right  to  a  Portion  of  Tythes  in  a  Parish. 

TIEFORE  the  tythes  of  parishes  were,  in  consequence  of  the 
decretal  epistle  of  Pope  Innocent  the  Third,  appropriated  to 
the  persons  having  cure  of  souls  in  the  respective  parishes,  it  was 
a  common  practice  to  grant  the  tythes  of  a  whole  manor,  or  of 
a  particular  farm,  to  any  spiritual  person,  or  to  any  spiritual 
corporation,  and  to  his  and  their  successors. 

A  stop  was,  by  the  appropriation  of  parochial  tythes,  put  to 
this  practice ;  but  as  the  right  to  tythes,  which  had  been  before 
thus  granted,  continued  in  the  spiritual  person  or  corporation, 
and  in  his  and  their  successors,  (the)  tythes  thus  granted,  in 
order  to  distinguish  them  from  the  other  tythes  of  the  parish, 
have  been  always  called  portions  of  tythes. 

Some  portions  of  tythes  do,  at  this  day,  continue  in  the  hands 
of  the  successor  to  the  spiritual  person  or  corporation  to  whom 
they  were  at  first  granted. 

Others,  which  came  to  the  crown  upon  the  dissolution  of  mo- 
nasteries, are  at  this  day  in  the  hands  of  the  king,  or  the  grantees 
of  the  crown. 

Hence,  it  frequently  happens,  that  a  spiritual  person  has  a  right 
to  a  portion  of  tythes,  in  a  parish  of  which  he  is  neither  rector 
nor  vicar ;  and  that  an  impropriator  has  a  right  to  a  portion  of 
tythes  in  a  parish  of  which  he  is  not  impropriator. 

II  In  questions  between  a  rector  and  portionist,  touching  the 
extent  of  their  respective  rights,  the  rector  is  entitled  to  stand 
upon  his  common  law  right  to  all  tythes,  and  to  throw  the  omts 
probandi  on  the  portionist  of  shewing  an  exclusive  right  to  a 
certain  portion  of  them.    But  if  there  has  been  no  perception  on 

the 
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the  part  of  the  rector,  then  he  is  not  in  condition  to  throw  the    3  Eag.  &  You. 
onus  probandi  on  the  portionist :    and  if  the  portionist  clearly    i068. 
shews  that  he  is  entitled,  under  grants  from  the  crown  of  pos- 
sessions of  a  dissolved  monastery,  to  some  of  the  great  tythes  of 
the  rectory,  but  cannot  shew  to  what  specific  portion  ;  and  the 
rector,  on  the  other  hand,  has  had  no  perception,  and  cannot 
shew  what  portion  of  the  tythes  belonged  to   the  rectory,  and 
what  to  the  monastery,  the  court  has  no  means  of  assisting  either 
party  to  avail  himself  of   his  title.     And  in  such  case,  the  court 
can  only  retain  the  rector's  bill  to  give  him  an  opportunity  of 
taking  an   issue,   or   proceeding  by  commission,   ejectment,  or 
action  on  the  statute.  1| 

(I)  By  whom  Tythe  is  to  be  paid. 

TT  has  been  holden,  that  the  owner  of  the  cattle  is  liable  to  pay  Hardr.  184. 
the  tythe  due  for  depasturing  them.  Pory  v, 

Wright,  Pasch.  15  Car.  2. 

But  in  a  modern  case  in  the  Court  of  Exchequer,  it  was  holden   Bunb.3.  Un- 
that  only  the  occupier   of  the   land   is  liable  to  pay  tythe  for  q j^^J°°  j^'j 
depasturing  cattle,  although   the  cattle  are  the   property  of  a  gQ.  i.' 
stranger.  [Supra.] 

And  in  a  note  at  the  bottom  of  the  latter  case  it  is  said  to  have 
been  settled,  in  the  case  o^  Fisher  and  Leman^  Mich.  7  G.  1.,  that 
in  general,  only  the  occupier  of  the  land  is  liable  to  an  agist- 
ment tythe ;  but  that  in  the  case  of  a  common  the  owner  of  the 
cattle  is  liable  thereto,  because  the  owner  of  the  soil  has  no 
profit  from  depasturing  the  cattle. 

It  is  laid  down  in  one  case,  that  the  person  who  buys  corn  of  n°7'J^°' 
the  grower  is  not  liable  to  pay  the  tythe  thereof,  because  he  may  ^^.j^  ^^  g^j^' 
not  be  known  to  the  parson. 

But  it  is  in  another  case  laid  down,  that  the  vendee  of  standing  ^|°' "^^"  ^^^' 
corn  is  liable  to  pay  the  tythe  thereof.  Ewer  Mich. 

10  J.  1. 

And  the  latter  seems  to  be  the  better  opinion ;  for  in  two  other  ^'  ?™"'  ^^' 
cases  it  is  laid  down,  that  the  vendor,  who,  after  selling  his  corn,   j.gj^jjgj^" 
had  severed  it  by  order  of  the  vendee,  should  pay  tythe  thereof,  2  BuUtr.  184. 
because  it  was  sold  in  a  secret  manner. 

From  whence  it  may  be  fairly  inferred,  that,  if  the  corn  had 
been  sold  in  an  open  manner,  the  vendee  would  have  been  liable 
to  pay  tythe  thereof. 

(K)  What  Tythes  are  to  be  deemed  small  Tythes. 

A  S  the  vicars  are  in  many  parishes  endowed   with  all  small 
tythes,  questions  frequently  ai'ise,  whether  the  tythes  of  cer- 
tain things  are  small  tythes. 

But  such  questions  can  only  arise  concerning  things  of  which 
a  predial  tythe  is  due ;  for  it  is  universally  agreed,  that  every 
personal  and  every  mixed  tythe  is  a  small  tythe. 

It 
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12  Mod.  41.  It  was  the  opinion  oi  Holt  Chief  Justice,  that  in  order  to  dis- 

\\  harton  v.  tinguish  whether  the  tythe  of  a  particular  thing  be  a  great  or 
565.  Skin. 541.  small  tythe,  regard  must  be  had  to  the  place  where  the  thing  from 
M'hich  it  arises  grows ;  for  that  if  corn  grow  in  a  garden,  tiie  tythe 
thereof  is  a  small  tythe;  and  vice  versa,  that  if  a  thing,  the  tythe 
of  which  is  in  general  a  small  tythe,  grow  in  a  field,  the  tythe 
thereof  is  a  great  tvthe. 

But  it  was  holden  by  the  opinion  of  the  other  Justices,  Eyre, 
Dolhen,  and  Gregory,  that  the  nature  of  the  thing  from  which 
the  tythe  arises  is  only  to  be  considered ;  and  that  the  tythe  of 
corn,  although  grown  in  a  garden,  would,  agreeably  to  what  is 
laid  down  in  Moor,  909.,  be  a  great  tythe. 

It  was,  however,  said  in  this  case  by  Dolhen  and  Gregory,  that 
if  a  thing,  the  tythe  of  which  is  in  general  a  small  tythe, 
should  be  grown  in  the  greater  part  of  a  parish,  the  tythe 
thereof  would,  agreeably  to  what  is  laid  down  in  Hut.  78.,  be  a 
great  tythe. 

But  Eyre  was  of  a  different  opinion  as  to  this  point. 
The  opinion  o^  Holt  Chief  Justice  was  contrary  to  what  is 
laid  down  in  divers  books;  and  the  opinion  of  the  three  justices 
has  been  adhered  to  in  two  modern  cases. 
Cro.  Eliz.  467.       It  is  in  divers  bocks  laid  down,  that  the  tythe  of  saffron  is 
F    k  Hut  "8    ^  small  one,  although  a  field  of  forty  acres  be  planted  therewith. 
Moor,  909. 

MS.  Rep.  In  one  of  the  modern  cases,  the  question  was.  Whether  the 

Smith  v.^  tythe  of  potatoes,  planted  in  fields  in  a  parish,  to  the  amount  of 

i6^c"'  9 Ttk  *-^"'^^  hundred  acres,  is  a  small  tythe?  It  was  holden  to  be  so. 
365.  S.  C.  *  -^'id  by  Lord  Harclxcic/ce  Chancellor,  —  It  seems  to  me,  that  in  the 
case  of  W/io?ion  and  Lisle,  Holt  Chief  Justice  did  ultimately 
acquiesce  in  the  opinion  of  the  other  three  judges;  for  if  he  had 
not,  the  judgment  would  scarcely,  as  was  done,  have  been  given 
in  his  al3sence,  and  upon  the  first  argument.  The  distinction 
betwixt  a  great  and  small  tythe  was  at  first  founded  upon  the  quan- 
tity of  the  thing  fiom  which  it  arose.  Thus,  the  tythes  of  corn, 
and  some  other  things,  were  called  great  tythes,  because  these 
things  usually  grew  in  large  quantities.  On  the  other  hand,  the 
tythes  of  flax,  and  some  other  things,  which  generally  grew  in 
small  quantities,  were  called  small  tythes.  Whenever  the  culti- 
vation of  a  new  thing  has  been  introduced,  the  method  has  been 
to  denominate  the  tythe  thereof  great  or  small,  from  its  similitude 
to  other  things,  the  tythes  of  which  are  great  or  small;  but  it 
would  be  productive  of  great  uncertainty  to  hold,  that  a  tythe, 
which  has  once  obtained  the  denomination  of  great  or  small, 
should  be  liable  to  a  new  denomination,  from  the  quantity  of  the 
thing  from  which  it  arises,  or  from  the  place  where  it  grows.  It 
has  been  said,  that  if  neither  the  quantity  of  the  thing,  nor  the 
place  in  which  it  grows,  ought  to  be  regarded,  the  value  of  great 
tythes  may,  by  growing  only  those  things  in  a  parish  which  are 
liable  to  the  payment  of  small  tythes,  be  reduced  to  almost 
nothing.  This  is  very  true,  and  it  is  an  inconvenience;  but  it  is 
one  which  must  be  submitted  to  by  all  who  have  estates  in  tythes, 

because 
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because  it  arises  from  the  transitory  and  fluctuating  nature  of 
such  estates. 

In  the  other  modern  case,  it  was  laid  down  by  Lord  Henleij,   MS.  Rep. 
Keeper,  that  the  difference  betwixt  a  great  and  small  tythe  depends   S^ms  v  Bar- 
entirely  upon  the  nature  of  the  thing  from  which  it  arises.  "a's.  "^  ' 

It  is  said  to  have  been  ruled  at  an  assize,  that  the  tythe  of  Skin.  .541. 
clover  seed  is  a  great  tythe,  because  clover  seed  is  a  species 
of  grain. 

iSut  it  has  been  decreed  by  the  Court  of  Exchequer,  that  the  Bunb.344. 
tythe  of  clover  seed  is  a  small  tythe. 

It  has  been  holden,  that  the  tythe  of  flax  is  a  small  tythe.  1  Roll.  Abr. 

64.3.  pl.U.     12Mocl.41.     5Lev.365. 

The  tythe  of  hay  is  not  a  small  tythe,  but  vicars  are  in  many  Skin.  341. 
parishes  entitled  thereto  by  endowment.  Bunb  '^9^'544 

And  if  a  vicar  be  entitled  by  endowment  to  the  tythe  of  hay  Hutt.  78. 
made  of  grass,  he  is  likewise  entitled  to  the  tythe  of  hay  made  Skin.  541. 
of  clover,  saintfoin,  or  any  other  thing  of  the  hke  kind,  although  Z^^^'^^^i 
the  cultivation  of  the  thing  has  been  introduced  since  the  endow-     ""  •  '  •  "^  *. 
ment  of  his  vicarage;  because  every  one  of  these  things  is  a 
species  of  grass. 

The  tythe  of  hops  has  been  holden  to  be  a  small  tythe.  gjj  445 

Crouch  V.  Risden.    Bunb.  79. 

The  tythes  of  peas  and  beans  are  in  general  great  tythes;  and 
if  a  vicar  be  entitled  to  the  tythe  of  either  of  these,  it  is  by 
endowment. 

A  bill  being  brought  for  the  tythes  of  peas  and  beans,  sowed  Bunb.  170. 
and  set  in  rows,  drilled,  hoed,  and  hand-weeded  in  a  garden-like  Gumley  v. 
manner,  as  being  small  tythes ;  the  defendant  insisted,  that  peas     '^ ' 
and  beans,  cultivated  in  this  manner,  had  usually  been  grown  in 
a  great  part  of  the  parish  ;  and  that  tythes  thereof  had  never  been 
paid  to  the  vicar.     It  was  decreed,  without  going  into  the  consi- 
deration of  the  quantity  grov»n  in  the  parish,  that  as  no  endow- 
ment of  these  tythes  was  produced,  nor  any  receipt  of  them  by 
the  vicars  proved,  the  bill  should  be  dismissed. 

In  a  very  late  case  a  bill  was  brought  for  the  tythes  of  peas  MS.  Rep. 
and  beans,  grown  in  fields,  gathered  by  hand  while  green,  and  Sims  v.  Bar- 
sold  in  markets.  It  was  said  for  the  plaintiff,  that,  although  the  nett,J\Lch. 
tythes  of  the  peas  and  beans  would  if  they  had  stood  till  they 
were  ripe  have  been  great  tythes,  by  gathering  the  peas  and 
beans  before  they  were  ripe,  and  by  hand,  they  became  small 
tythes.  The  decree  was,  that  the  tythe  was  a  great  tythe.  And 
by  Lord  Henley,  Keeper,  —  The  difference  betwixt  a  great  and 
small  tythe  depends  entirely  upon  the  nature  of  the  thing 
from  which  it  arises.  It  would  be  strange  to  hold,  that  the 
gathering  of  a  thing  at  one  time  should  make  the  tythe  thereof  a 
small  tythe,  which  would,  if  the  thing  had  been  gathered  at 
another  time,  have  been  a  great  tythe:  it  has  been  expressly 
determined  in  the  case  of  Hodgson  v.  Smith,  Bunb.  279.  that 
the  tythe  of  tares,  whether  cut  green  or  ripe,  is  a  great  tythe. 
It  was  holden,  in  the  case  Gumley  v.  Birt,  Bunb.  1 70.,  that  the 

mode 
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mode  of  cultivating  land  for  the  growing  of  peas  or  beans  did  not 
make  the  tythe  thereof  a  small  tythe ;  and  there  is  surely  less 
reason  to  hold,  that  the  mode  of  gathering  peas  or  beans  should 
make  the  tythe  thereof  a  small  tythe. 

If  a  vicar  be  entitled  by  endowment  to  the  tythe  of  peas  and 
beans,  he  is  entitled  to  such  tythe,  in  what  way  soever  the  land 
upon  which  they  grow  is  cultivated. 
Bunb.  19.  A  ^ilJ  being  brought  for  the  tythes  of  peas  and  beans,  the  de- 

Nicholas  V.  fendant  insisted,  that  the  vicar  was  only  entitled  to  the  tythes  of 
Elliot.  2  Br.  y^eas  and  beans  grown  in  fields  when  the  o-i'ound  had  been  turned 
under  the  ^^^"-'^  ^  spade  ;  but  it  was  decreed  by  the  Court  of  Exchequer,  that 
name  of  he  was  also  entitled   to  the  tythes  of  peas  and  beans  grown  in 

Husten  v.  fields  when  the  ground  had  been  turned  with  a  plough  ;  and 

Nicholas.  ^\yQ  decree  was  affirmed  in  the  House  of  Lords. 

Daws  V.  Benn,       ||lt  is  decided,  that  the  tjlhe  of  seed  tares  is  a  great  tythe.  || 
1  Barn,  it  C. 
70I.    3D0SV.  &Ry.  122.  G will.  2061.11 

]MS  Rep.  I^  ^^^^  been  decreed,  that  the  tythe  of  potatoes  is  a  small  tythe. 

Smith  V.  Wyat,  Trin.  I6G.2.  2  Atk.  565.  S.  C.  HGwill.  777.  Sims  v.  Bennett,  Gwill.  874. 
2Eag.  &  Yoiin.  172.1| 

Cro  Eliz  467         The  tythe  of  saffron  has  been  holden  to  be  a  small  tythe. 

Bedingfield  v.  Peak,  Hut.  78. 

Cro  Car.  28.         ^^  ^^^^  been  holden,  that  the  tythe  of  wood  is  a  small  tythe. 

Udall  V.  Tindall,  Sid.  447. 

1  Roll.Abr.  The  tythe  of  wood  is  in  general  a  great  tythe,    but  in  some 

643.  U.  pi.  2.     parishes  it  is  a  small  tythe. 

Gwill.  533.  II  Tythe  of  cole  seed  is  a  small  tythe. 

Sed  vide  1  Wood,  45.  528. 

Gwill.  564,  So  is  tythe  of  teazel,  a  plant  used  by  clothiers. 

Des'c'e,  p.  2.  So  ^1^0  ^^  ty^^^^  of  woad. 

c.  r.''Gwill.428. 

See  Lewis  v.  It  does  not  seem  settled  whether  tares,  clover,  artificial  grasses, 

Young,  and  the  like  articles,  cut  and  used  as  green  fodder,  are  in  the 

M'Clelland,  nature  of  hay  and  a  great  tvthe,  or  in  the  nature  of  agistment 

113.  3  Lag.  &        ,  n  /*u    II 

Youn.1135.  and  a  small  tythe.il 

Lagden  v.  Flack,  2  Hagg.  R.  303.    5  Eag.  &  Y.  973.    Gwill.  1927. 

(L)  How  far  the  Custom  of  a  Parish  is  to  be  regarded 
in  the  setting  out  of  Tythes. 

11(a)  The  cus-     TT    is    by    divers  statutes  provided,  that  tythes  shall  be  paid 

torn  must  be  according    to    the    usages    and  customs  {a)  of  the  respective 

immemorial,      parishes  in  which  they  arise. 

See  Knight  v.     ^  -^ 

Halsey,  2  Bos.  &Pull.  172.    Gwill.  1531. ;  sed  vide  Warden  of  St.  Paul's  v.  Morris,  9  Ves.  155. 

Bennett  v.  Treppas,  Bunb.  106.  143.  2  Bro.  P.  C.  457.    Gwill.  633.     1  Eagle  on  Tythe,  170.|| 

27H.8.  C.20.  By  the  27  H.  8.  c.  20.  §.  1.  it  is  enacted,  "  That  every  person, 
§  !•  "  according  to  the  laudable  usages  and  customs  of  the  parish, 

*'  or  other  place  where  he  dwelleth,  shall  yield  and  pay  his 

"  tythes  and  other  duties  of  holy  church." 

By 


(L)  Haw  far  Custom  regarded  ifi  setthig  out  Tytlies.  33 

By  the  32  H.  8.  c.  7.  §  2.  it  is  enacted,     "  That  all  persons  52  H.  8.  c.  7. 
*'  shall  fully,  truly,  and  effectually  divide,  set  out,  yield,  or  pay  v  ^' 
■"  all   tythes,  according  to  the  lawful  customs  and  usages  of  the 
"  parishes  or  places  where  such  tythes   or  duties  shall  grow, 
*'  ai'ise,  come,  or  be  due." 

By  the  2  &  3  Ed.  6.  c.  13.  §  1.,  after  enacting  that  the  statutes  2  &  s  Ed.  6. 
made  in  the  twenty-seventh  and  thirty-second  years  of  the  reign  c.  13.  $  i, 
of  the  late  King  Henry  the  Eighth,  concerning  the  true  payment 
of  tythes  and  other  duties,  shall  abide  in  their  full  strength  and 
virtue,  it  is  further  enacted,  "  That  all  persons  shall  truly  and 
"  justly,  without  fraud  or  guile,  yield  and  pay  all  manner  of 
"  predial  tythes,  in  their  proper  kind,  as  they  rise  and  happen, 
*'  in  such  manner  and  form  as  hath  been  of  right  yielded  and 
"  paid  within  forty  years  next  before  the  making  of  this  act,  or 
*'  of  right  or  custom  ought  to  have  been  paid." 

And  by  §  8.   it  is  enacted,  "  That  in  every  place  the  same  §  8. 

"  custom  of  payment  of  personal  tythes,  which  had  been  ob- 
"  served  within  forty  years  before  the  making  of  this  act,  shall 
**  be  observed  and  continue." 

The  limitation  in  this  statute,  to  forty  years  before  the  making  Cro.Ja:454. 
thereof,  agrees  with  the  ecclesiastical  law,  by  which  if  any  tythe  Dobitoshe  t. 
had  been  paid  in  a  certain  way  for  the  space  of  forty  years,  such   M^f^i'^'Mf"^^^ 
payment  would  have  made  a  good  custom  against  the  church.         \  ^^„\q  & 

Youn.  262.11 

The  construction  of  these  statutes  has  constantly  been,  that  a 
custom  of  a  parish  as  to  the  payment  of  tythes  is  not  to  be  re- 
garded unless  it  be  a  reasonable  one. 

Wherever  the  tythe  of  a  thing  is  due  of  common  right,  as  of  i  Sid.  278. 
wheat,  a  custom  of  a  parish  to  pay  less  than  the  tenth  part  for   i  Lev.  179. 
tythe  is  bad  :  because  this  custom,  which  amounts  to  a  proscrip-  \z,\f^T^^J'^' 

i        .  1     ■  -,  ,-    1         1  •  •  II  12  Mod.  206. 

tion  m  non  decimando  as  to  part  or  the  tnmg,  is  unreasonable.  ^  ^j^^j  ^^^ 

But  where  the  tythe  of  a  thing  is  due  by  custom,  as  of  fish  j^q^^  job, 

taken  in  the  sea,  a  custom  of  a  parish  to  pay  less  than  the  tenth   Holland  v. 

part  is  good ;  and  indeed   there  seems  to  be  no  way,  except  by   Heale,  i  Sid. 

the  custom,  of  ascertaining  what  is  to  be  paid  for  a  tythe  which  2  8.  i    e\.     . 

is  only  due  by  custom. 

It  was  alleged,  that  by  the  custom  of  a  parish  the  tenth  part   Hob.  107. 

was  without  fraud  to  be  delivered  to  the  rector,  in  full  satisfaction   Wilson  v. 

for  the  tythe  of  wool ;  and  that  this  was  to  be  delivered  absque  The  Bishop  of 

visu  et  tactu  7iovem  partium  ejusdem  lanacper  rectorem.    The  custom   gu^b^  521. 

was  holden  to  be  unreasonable;  for,  although  it  be  alleged  that   ||Gwill.  279., 

the  tenth  part  of  the  wool  was  to  be  dehvered  without  fraud,  yet  and  Eag.  &  Y. 

this  is  to  be  delivered  in  such  manner  as  is  extremely  liable  to   -^°" '  f^^^^^^ 
,,        1        T     •  I     .     1  "  lis  East,  261. 

iraud.     It  IS  moreover  contrary  to  reason,  that  the  person  who   ^  Taunt.  ss.H 

is  to  pay  tythe  should  be  the  sole  judge  whether  it  be  justly 

paid. 

II  It  seems   that  the  tythe  of  wool  may  be  lawfully  set  out,   Jenkinson  v. 

either  by  number  or  weia;ht,  accordino-  to  the   custom   of  the    ,??-'°"'    - 
,  -^  o     '  o  5  Price,  495. 

place.  11  Gwill.  1878. 

The  custom  was,  that  the  tenth  sheaf  of  such  corn  as  was    1  And.  199. 
bound  up  in  sheaves  was  to  be  paid  in  full  satisfaction  for  the   Adam'i  case. 
Vol.  VIII.  D  tythe 
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15  East,  261. 


Godb.  254. 
Jacks  V.  Ca- 
vendish. 


1  Leon.  99. 

Stebbs  V. 
Goodlake. 
i\Ioor,  915. 
sP.Wms.  569. 
Vin.  Abr.  tit. 
Dismes,  B.  a. 
pi.  17. 

Tennant  v. 
Stubbing, 
Anstr.  841. 

Knight  V. 

Halsey, 

7  Term  R.  86. 

Gwill.  1558. 

2  Bos.  &  Pull. 

172. 

Smith  V.  Sam- 
brook, 
1  Maule  &  S. 
66. 


Ibid. 


March,  79. 
Weedon  v. 
Harding. 


12  Mod.  498. 
Selby  V.  Bank. 
II  See  Boys  v. 
Ellis,  Biinb. 
159.  Gwill. 
647.  Hall  V. 
jMaltby, 
6  Price,  240. 
Gwill.  1888.11 


tythe  of  all  corn  grown  upon  certain  lands.  This  was  adjudged 
a  bad  custom,  because  it  admits  of  the  paying  as  little  for  tythe 
of  corn  as  the  occupier  pleases ;  for  he  may  choose  how  much  of 
the  corn  he  will  bind  up  in  sheaves. 

In  a  suit  for  subtracting  tythe,  the  defendant  alleged,  that  by 
the  custom  of  a  farm,  the  occupier  of  the  farm,  after  having  set 
out  the  tythe  of  corn,  was  to  take  back  thirty  sheaves  of  the  tythe. 
As  it  was  not  averred  that  the  farm  was  a  large  one,  this  custom 
was  holden  to  be  bad ;  for,  if  it  were  a  small  farm,  there  might 
be  no  more  than  thirty  sheaves  set  out  for  tythe,  in  which  case 
the  parson  would  have  no  tythe. 

It  was  alleged,  that  by  the  custom  of  a  parish,  when  certain 
lands  are  sown  with  corn,  the  parson  is  to  have  for  tythe  the 
corn  grown  upon  every  tenth  land,  beginning  to  reckon  from  the 
land  next  the  church.  It  was  holden  that  this  custom,  which  puts 
it  into  the  power  of  the  occupier,  by  neglecting  to  manure  and 
sow  the  tenth  lands  properl}-,  to  make  the  tythes  thereof  worth 
very  little,  is  unreasonable,  and  therefore  bad. 

[A  custom  of  a  parish  to  tythe  wheat  by  throwing  aside  every 
tenth  sheaf,  as  the  corn  is  about  to  be  carried,  is  bad.] 

11  So,  a  custom  to  set  out  the  tythe  of  hops  by  the  tenth  hill, 
where  the  rows  are  unequal,  leaving  the  binds  uncut,  and  the 
poles  standing,  cannot  be  supported;  for,  by  common  law,  hops 
are  tythable  after  they  are  gathered  from  the  bind;  and  this 
custom  gives  no  equivalent  for  the  additional  labour  thrown  on 
the  parson. 

But  a  custom  for  the  parson  to  take  the  eleventh  shock  of 
wheat  was  held  good,  where  it  appeared  that  the  farmer  was 
always  used  to  put  the  sheaves  into  shocks,  and  in  case  of  bad 
weather  to  open  them  to  dry  ;  since  the  wheat,  which,  at  common 
law,  is  tythable  in  the  sheaf,  was  thus  advanced  to  a  further 
stage  of  preparation. 

The  same  custom,  however,  as  to  barley  was  held  bad,  w  here 
the  farmer  merely  put  it  into  cocks,  without  doing  any  thing 
further,  except  opening  them  in  case  of  wet  weather ;  since  this 
was  too  minute  a  benefit  to  the  parson  to  amount  to  a  consider- 
ation for  the  deduction. II 

The  custom  of  a  parish  was  to  pay  tythe  in  kind  of  sheep,  if 
they  were  kept  a  whole  year  in  the  parish ;  but  if  they  were  sold 
before  shearing  time,  only  a  halfpenny  was  to  be  paid  for  the  tythe 
of  each  sheep.  This  was  adjudged  an  unreasonable  custom ;  for 
thereby  the  tythe  of  sheep  may,  at  the  owner's  pleasure,  be  made 
worth  very  little. 

It  was  alleged,  that  by  the  custom  of  a  parish,  the  tenth  lamb 
was  to  be  paid  for  the  tythe  of  all  lambs  yeaned  in  the  parish ; 
and  that  in  consideration  of  this,  no  tythe  was  to  be  paid  for  ewes 
depastured  in  the  parish,  which  did  not  yean  therein.  This  was 
liolden  to  be  a  bad  custom ;  for,  by  taking  the  ewes  out  of  the 
parish  a  little  before  the  time  of  yeaning,  the  parson  may  be 
deprived  of  his  tythe  of  sheep. 

A  custom 


(  N)  Of  setting  out  predial  Tythes  hy  the  Common  Law,  35 

A  custom  to  pay  tythes  of  lambs  upon  Saint  Mark^s  day,  was  Cunb.  133. 
holden  to  be  lui reasonable,  because,  at  that  time,  lambs  are  in   Keignoldsv. 
the  general  so  young,  that  they  are  not  able  to  live  without  their  n^^eg'vvelch  v. 
dams.  Uppill, 

5  Moo.  330.    Gwill.  1819.    Jenkinson  v.  Royston,  5  Price,  495.|[ 

(M)  Of  the  Time   and    Manner   of  paying   personal 
Tythes,  where  there  is  no  Custom  in  a  Parish. 

"O  Y  the  2  &  3  Ed.  6.  c.  13.  §  7.  it  is  enacted,  "  That  every  per-  2  &  3  Ed.  6. 

"  son,   liable   to  the   payment    thereof,    shall  yearly,  at  or  c- 1^-  ^  7. 
*•  before  Easier,  pay  for  his  personal  tythe  the  tenth  part  of  his 
"  clear  gain,  his  charges  and  expences,  according  to  his  estate, 
"  condition,    or    degree,    to   be    therein    abated,    allowed,    and 
"  deducted." 

It  was  determined  in  the  House  of  Lords,  upon  an  appeal   j  g    Ca.  Abr. 
from  the  Court  of  Exchequer,  that  the  occupier  of  a  corn  mill  ^ge.  Newte  v. 
is  only  liable  to  pay,  for  his  personal  tythe,  the  tenth  part  of  Chamberlain, 
his  clear  profit,  after  the  charge  of  erecting  the  mill,  and  the  i ^' ^"iip  ^MI' 
expences  of  horses,  servants,  and  all  other  things  are  deducted,     ^^g '.  J[^j  g^g* 

Manby  v.  Taylor,  9  Price,  249.    2  Eag.  &  Youn.  696. H 

It  is  said  to  have  been  the  opinion  of  Gilbert  Chief  Baron,   Bunb.  174. 
that  Easter  offerings  were  at  first  a  compensation  for  personal 
tythes. 

And  this  opinion  seems  to  be  confirmed  by  two  late  cases  in   Bunb,  173. 

the  Court  of  Exchequer:  in  which  the  court  unanimously  agreed,   ^^s.  Ambl.  72. 

that  Easter  offerings  are  due  of  common  riarht.  f'JT'  ," 

o  o  1  Eagle  on 

Tythes,  c.viii.ll 
For  it  cannot  reasonably  be  supposed  that  an  Easter  offering 
is  due  of  common  right,  unless  it  be  at  the  same  time  supposed 
that  it  was  at  first  paid  in  lieu  of  something  due  of  common 
right:  and  it  seems  more  probable  that  it  was  at  first  paid  in  lieu 
of  the  tythe  of  personal  labour,  than  of  any  other  thing. 

II  By  2  &  3  Ed.  6.  c  1 3.  §  1 0.  it  is  enacted,  that  all  and  every  per-  2  &  3  Ed.  6. 
son  and  persons,  which,  by  the  laws  and  customs  of  the  realm,   c.  is.  §  lo. 
ought  to  make  or  pay  their  offerings,  shall  yearly  from  henceforth 
well  and  truly  content  and  pay  his  or  their  offerings  to  the  parson, 
vicar,  proprietor,  or  their  deputies  or  farmers,  of  the  parish  or 
parishes  where  it  shall  fortune  or  happen  him  or  them  to  dwell 
or  abide,  and  that  at  such  four  offering  days  as  at  any  time 
heretofore,  within  the  space  of  four  years  last  past,  hath  been 
used  and  accustomed  for  payment  of  the  same ;  and  in  default 
thereof,  to  pay  for  their  said  offerings  at  Easter  then  next  follow- 
ing. The  four  offering  days  are  most  commonly  Christmas,  Easter.^  Gibs.  739. 
Whitsimtide^  and  the  feast  of  the  dedication  of  the  parish  church.  || 

(N)  Of  the  Time  and  Manner  of  setting  out  predial 
Tythes,  where  there  is  no  Custom  in  a  Parish. 

TT  is  laid  down  in  divers  books,  that  only  one  predial  tythe  can  Fitz.  N.  B.  s 

be  due  in  the  same  year  from  the  same  land.  ^^^-  ^'^"i*  , 

'  pi.  16.  2  Inst. 

652.    11  Rep.  16. 

D  2  Bttt 
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1  Roll.  Abr. 

640.  pi.  11. 
Pasch.  4lEliz. 

Bunb.  10. 
Benson  v. 
Watkins,  Hil. 
SG.  1. 
||Gwill.612. 
See  1  Eagle 
onTythes,  327, 


But  it  seems  to  be  now  settled,  that  more  than  one  predial 
tythe  may  be  due  from  the  same  land  in  the  same  year. 

It  was  holden  many  years  ago,  that  tythe  is  due  of  aftermath 
hay. 

It  was  holden  by  the  Court  of  Exchequer  in  a  modern  case, 
that  garden  grounds  shall  pay  tythes  of  the  different  crops  pro- 
duced in  the  same  year;  and  that  tythe  is  due  of  turnips  when 
pulled,  although  they  grow  upon  land  which  has  in  the  same 
year  paid  tythe. 


Bunb.  314. 
Swinfen  v. 
Digby,  Hil 
5G.2. 
\\Sed  vide 


And  in  a  still  later  case  it  was  holden  by  the  same  court,  that 
if  land  be  sown  with  turnips  in  the  same  year  that  tythe  of  corn 
grown  thereon  has  been  paid,    and  be  fed  with  sheep  or  any 
unprofitable  cattle,  tythe  is  to  be  paid  of  the  turnips. 
Wright  V.  Elderton,  contra,  1  Wood,  5\  8.    Gwill.  607.11 
Cro.  Ja.  42.  It  was  indeed  in  one  case  holden,  that  no  tythe  is  due  of  after- 

Hall  V.  Petty-  math  hay;  but  the  reason  given  in  this  case  for  such  hay  being 
nwT  h  •  exempted  from  the  payment  of  tythe  is,  that,  by  the  custom  of 
is  no  special  ^^^  parish,  the  occupier  was  to  bestow  some  extraordinary  labour 
custom  to  the    about  the  tythe  of  the  first  crop  of  liay. 

contrary  founded  on  consideration,  it  is  now  settled  that  tythe  is  due  of  aftermath  hay;  and 
the  rule  seems  to  have  been  introduced  to  prevent  fraud  in  the  severance  of  the  first  crop.  See 
Toll,  on  Tythes,  65.J1 

Preem.  535.  It  is  laid  down  in  one  case,  that  a  predial  tythe  is  to  be  set 

■^"°"*  out  as  soon  after  the  corn,  or  other  thing  of  which  it  arises,  is 

severed ;  as  this  can  well  be  done  if  there  be  no  custom  to  the 

contrary. 

And  it  is  in  another  case  said,  that  if  a  man,  either  negligently 

or  with  design,  suffer  apples  to  hang  longer  upon  the  trees  than 

they  ought  to  hang,  and  they  should  be  stolen,  he  shall  account 

for  the  tythe  thereof. 

In  a  modern  case  in  the  Court  of  Exchequer  it  was  said  by  the 

court,  that  all  the  v*heat  iirowino;  in  a  field  must  be  cut  down, 

before  the  tythe  of  any  part  of  the  wheat  can  be  set  out. 

In  a  subsequent  case  in  the  same  court,  wherein  a  question  was. 
Whether  all  the  wheat  growinfj  in  a  field  must  be  cut  down  be- 
fore  the  tythe  of  any  part  of  the  wheat  can  be  set  out,  the  case 
of  Mather  v.  Holmvoood  was  cited,  and  relied  upon  by  the  counsel 
for  the  plaintiff,  as  a  determination  in  point.  The  late  Mr.  Hiissey, 
after  opening  for  the  defendant,  observed,  that  the  question  was 
not,  according  to  his  recollection,  much  argued  in  the  case  of 
Mather  \.  Hobwdcood ;  for  that,  some  circumstances  of  fraud  ap- 
pearing in  that  case,  he,  who  was  of  counsel  with  the  defendant, 
recommended  to  his  client  to  submit  to  a  decree,  for  account- 
ing for  the  tythe  in  question  without  costs.  Having  observed  this, 
he,  with  that  delicacy  and  candour  for  which  he  was  most  re- 
markably distinguished,  begged  to  be  informed  by  the  court,  whe- 
ther he  was  precluded,  by  any  thing  which  fell  from  the  court  in 
the  case  of  Mather  v.  Holmicood,  from  arguing  the  question  in  the 
present  case.  Hereupon  Parker  Chief  Baron  said,  that  it  was 
the  desire  of  the  court  to  have  the  question,  it  being  a  question 

of 
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of  the  utmost  importance,  fully  argued ;  and,  wlilcli  shewed  true 
greatness  of  mind  as  well  as  goodness  of  heart,  he  added  that, 
for  his  own  part,  he  should  be  glad  to  reconsider  the  question,  in 
order  to  have  an  opportunity,  in  case  he  should  see  reason  for  it, 
of  departing  from  an  opinion  he  had  for  some  time  entertained. 
After  hearing  the  question  fully  argued,  and  taking  time  to  con- 
sider, the  opinion  of  the  court  was,  that  it  is  not  necessary  to  cut 
down  all  the  wheat  growing  in  a  Held,  before  the  tythe  of  any 
part  of  the  wheat  is  set  out ;  and  that  the  tythe  may  be  set  out, 
as  often  as  a  reasonable  quantity  of  the  corn  growing  in  a  field  is 
cut  down.  Another  question  in  this  case  was,  Whether  all  the 
barley  or  oats  growing  in  a  field  must  be  cut  down,  befoi'e  the 
tythe  of  any  part  of  the  barley  or  oats  can  be  set  out  ?  The  opi- 
nion of  the  court  was,  —  That  it  is  not  necessary  to  cut  down  all 
the  barley  or  oats  growing  in  a  field,  before  the  tythe  of  any  part 
can  be  set  out;  and  that  the  tythe  may  be  set  out  as  often  as  a 
reasonable  quantity  of  the  corn  growing  in  a  field  is  cut  down. 
The  court  did  not  ascertain  what  is  a  reasonable  quantity  of  corn 
to  be  cut  down,  before  any  tythe  is  set  out.  So  far  from  doing 
tliis,  it  was  said,  that  it  could  not  be  done;  inasmuch  as  it  must 
always  depend  upon  the  circumstances  of  the  particular  case, 
whether  the  tythe  was  set  out  before  a  reasonable  quantity  of 
corn  was  cut  down. 

II A   farmer  is  not  in  general  at  liberty  to  begin  to  cut  and  Leathes,  clerk, 
tythe  a  part  of  a  field,  and  then  proceed  to  another  field  and  cut  v.  Levinson, 
part  of  that  before  finishing  the  other;    though  this  rule  admits   Qy^\\\  {q^c,' 
of  exceptions,  in  respect  of  partial  ripeness  of  the  corn,  uncer- 
tainty of  weather,  &c. ;  and  there  is  no  rule  which  obliges  him  to 
tythe  the  whole  of  that  part  of  a  field  which  lies  in  one  parish, 
before  he  proceed  to  tythe  any  part  of  the  same  field  lying  in 
another  parish.     Therefore,  where  a  farmer  cut  the  whole  of  a 
field  of  barley  lying  in  the  parishes  of  A.  and  B.,  and  after  cock- 
ing and  tything  part  in  A.,  proceeded  to  cock  and  tythe  part  in 
B. ;  and  the  weather  being  catching,  he  carried  that  part  which 
was  tythed  in  A.  the  day  before  the  rest  of  the  field  in  A.  was 
cocked  and  tythed,  and  without  previous  notice  of  his  intention 
to  carry  such  part;  this  being  done  bona  Jide,  the  court  held  it 
was  lawful.  11 

By  the  2  &  3  Ed.  6.  c.  1 3.  ^  2.  it  is   enacted,   "  That  at  all  2  &  5  Ed.  6. 
"  times  and  as  often  as  predial  tythes  shall  be  due,  and  at  the  c- 13.  ^2, 
"  tything- time  of  the  same,  it  be  lawful  to  every  party  to  whom 
"  any  of  the  said  tythes  ought  to  be  paid,  or  his  deputy  or  ser- 
"  vant,  to  view  and  see  their  said  tythes  to  be  justly  and  truly 
*'  set  forth  and  severed  from  the  nine  parts." 

But  it  is  not  necessary  for  the  occupier  of  land  to  give  notice   1  Roll  Abr. 
to  the  person  entitled  to  a  predial  tythe,  or  to  give  notice  in  the   643.  X.  pi.  i. 
church,  at  what  time  he  intends  to  set  the  same  out.  2  Ventr.  48. 

And  in  a  modern  case  Carter  and   Comyns   Barons   were  of  Bunb.  535. 
opinion,  that  even  a  custom  of  a  parish,  to  give  notice  at  what  Beaver  v. 
time  a  predial  tythe  is  to  be  set  out,  would  be  unreasonable ;  for  Spiatley,  Hil. 
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the  person  entitled  to  the  tythe  may  live  at  the  distance  of  a 

hundred  miles  from  the  parish. 

Il(fl)  It  is  now         But  Rcijnolds  Chief  Baron  was  of  opinion,  that  such  a  custom 

settled,  that  would  be  good  ia) ;  because  notice  to  a  servant  would  in  that 
such  a  custom  ,  ax   •      I 

is  good.  But-    case  be  sufficient. 

ter  V.  Heathby,  Burr.  1891.  Gwill.  928.  An  action  on  the  case  will  not  lie  against  the  parson 
for  not  taking  away  the  tithe  unless  such  notice  is  given  ;  and  as  to  what  notice  is  sufficient, 
see  Gwill.  1459.  Kemp  v.  Filewood,  11  East,  358.  Sir  SV.  Scott's  judgment  in  Filewood  v. 
Marsh,  l  Hagg.  R.  478.|1 

The  general  rule,  as  to  the  manner  of  paying  a  jiredial  tythe, 
is,  that  the  tenth  part  of  the  thing,  from  which  it  arises,  is  to  be 
justly  and  truly  set  out  upon  the  land  upon  which  it  arises. 

In  some  cases  the  manner  of  setting  out  a  predial  tythe  is 
ascertained  by  judicial  determination. 

It  has  been  holden,  that  every  tenth  sheaf  of  corn  is  to  be  set 
out  for  the  tythe  thereof. 

And  it  was  said  arguendo^  that  the  sheaves  set  out  for  tythe 
of  corn  ought  to  be  marked  with  a  green  bough. 

The  occupier  of  land  is  not  of  common  right  obliged  to  gather 
the  sheaves  of  corn,  which  have  been  set  out  for  tythe,  into 
shocks. 

But  he  may  by  custom  be  obliged  to  do  this,  and  the  person 
having  a  right  to  the  tythe  may  at  any  time  bring  a  bill  in  a  court 
of  equity  for  the  establishment  of  the  custom. 

llGwill.  772.    2Eag.&Youn.  83.11 

Before  the  nine  sheaves  of  the  occupier  of  the  land  are  put  into 
a  carriage  to  be  carried  away,  the  whole  ten  are  to  be  set  out  upon 
the  ground,  that  the  person  entitled  to  the  tythe  thereof  may 
have  an  opportunity  of  judging  whether  the  same  be  fairly  set 
out. 

11  Therefore  the  farmer  cannot  legally  before  tything  put  all 
the  sheaves  when  bound  immediately  into  large  shocks,  or  riders 
consisting  of  eight  sheaves,  set  upon  their  ends  against  each 
other,  with  two  covering  sheaves  placed  roofwise  on  the  top  for 
the  purpose  of  protecting  the  whole  from  bad  weather,  and  then 
draw  the  tenth  sheaves  from  the  shock  without  taking  the  rest  of 
the  shock  to  pieces  :  for  the  parson  is  thus  deprived  of  a  rea- 
sonable and  convenient  opportunity  of  comparing  the  tenth  with 
the  other  nine  sheaves  ;  and  the  corn  ought  to  be  tythed  in 
the  sheaf  before  it  is  put  into  shocks  or  riders.  || 

In  a  very  late  case  in  the  Court  of  Exchequer,  the  opinion 
of  the  court,  upon  great  consideration,  was,  that  unless  there  be  a 
custom  of  the  parish  to  set  the  tythe  of  barley  out  in  some  other 
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||See  1  Maule    manner,  the  barley  must  be  gathered  into  cocks,  and  every  tenth 

&  S.  66  II  cock  must  be  set  out  for  tythe. 

Freem.  329,  In  one  book  it  is  laid  down,  that  tythe  for  depasturing  cattle 

Anon.  2s  to  be  paid  for,  at  the  rate  of  two  shillings  in  the  pound  of  the 

money  received  for  the  depasturing. 

Hardr.  184.  But  it  seems  to  be  the  better  opinion,  that  tythe  for  depastur- 

ing cattle  is  to  be  paid  for  at  the  rate  of  two  shillings  in  the 

pound. 
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pound,  of  the  annual  value  of  the  land  whereon  the  cattle  were 
depastured. 

It  is  in  one  case  laid  down,  that  the  tythe  of  grass  mowed  is  to   [|?^^^pi|-. 
be  set  out  before  it  is  made  into  grass-cocks.  Uil  jg  j^  j  ' 

llGwiIl.431.     lEag.  &  Youn.  503.11 
But  it  was  in  a  modern  case  holden,  that  the  tythe  of  grass   [sP.Wms. 

mowed  is  not  to  be  set  out  until  it  is  made  into  grass-cocks.  ^'^'^'  .    ^' "°/® 

^  on  this  case  by 

the  etlitor,  it  is  said,  the  tythes  are  called  the  tythes  of  hay,  and  not  of  grass.     sBurn.Eccl. 

Law,  441.] 

II  It  is  settled,  that  the  common-law  mode  of  tything  hay  is  in   Newman  v. 
grass-cocks,  after  the  grass  has  been  tedded  in  the  process  of  Jq £°^."r   r 
making  it  into  hay.||  Halliwe'll  v.''' 

Trapps,  2  Taunt.  55. 

[Where,  by  the  usual  mode  of  husbandry,  clover-hay  is  not  Collyer  v. 
made  into  cocks  at  all,  the  tythe  may  be  set  out  in  the  swathe.       40^1^^^'    "* ''' 

This  case  has,  however,   been   re-heard  by  the  Court  of  Ex-  Tr.  37G.  3. 

chequer,  and  the  former  decree  has  been  reversed.  It  appeared  Toller,  82. 
from  the  additional  evidence  introduced  upon  the  re-hearing,  that 
in  the  usual  course  of  husbandry  clover  does  get  into  the  shape 
of  cocks,  so  that  the  ground  of  the  former  decision  failed.  The 
court  said  that  it  was  like  the  case  of  soft  corn,  which,  it  had 
been  decided,  was  not  tythable  in  the  swathe.] 

The  person  entitled  to  the  tythe  of  grass  mowed,   is   to  be  g^o.  Dism. 

allowed  a  convenient  time  for  making  it  into  hay  upon  the  land  pi.  12.  1  Roll. 

■on  which  it  grew.  -^^br.  643.  X. 

^  pi.  2.  Str.  245, 

It  was  formerly  doubted  whether  the  tythe  of  hops  were  to  be  Sid.  283. 

set  out  by  the   tenth   hill   as  soon  as  the  binds  were  severed  Ledgar  v. 

from  the  ground,  or  by  the  tenth  measure  after  the  hops  were  p^gfij^^' 

picked.  18  Car.  2. 

But  it  has  been  determined  in  two  cases,   that  the  tythe  of  Bunb.  20. 

hops  is  to  be  set  out  by  the  tenth  measure,  after  they  are  picked.  ^'hiUy  v, 

2  Ja.  2.  Bliss  V.  Chandler,  Mich.  7  G.  1. 
The  same  was  determined  in  a  modern  case  by  the  Court  of  MS.  Rep. 
Exchequer;  and  the  decree  of  this  court  was  affirmed  upon  an  vv.^P  ^'  . 
appeal  to  the  House  of  Lords.  Do'm.  Proc. 

15th  May  1753.     [Knight  v.  Halsey,  7  Term  R.  86.  S.  P.]     \\2  Bos.  &  Pull.  172.     s  Bro.  P.  C. 
235.11 

In  some  cases,  the  manner  of  paying  a  predial  tythe  is  ascer- 
tained by  acts  of  parliament. 

By  the  1 1  &  12  W.  3.  c.  16.  it  is,  for  the  better  ascertaining  the   11  &  12  W.3. 
tythes  of  hemp  and  flax,  enacted,  "That  every  person  who  shall  c.  I6. 
*'  thereafter  sow  any  hemio  or  flax  in  any  parish  or  place  within  IJ 1 '"s  statute 
*'  England,  Wales,  ox  Ber~<s:iclc-upon-T-iSoeed,  shall  pay  to  the  parson,   t^^i  j,,,  \  q_  j^ 
*'  vicar,  or  impropriator  of  such  parish  or  place,  yearly,  the  sum  of  st.  2.  c.26. 
*'  five  shillings  and  no  more,  for  each  acre  of  hemp  or  flax,  before  s.  2.|| 
"  the  same  is  carried  off' the  ground,  and  so  in  proportion  for  more 
*'  or  less  ground  so  sown." 

By  the    31  G.  2.  c.  12.    it  is,  for  the  encouragement  of  the  31G.2.  c.  12. 
growth  of  madder,  enacted,  "  That  every  person  who  shall  there-  UCcntinued 
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"  after  plant  or  cultivate  any  madder,  in  any  parish  or  place 
"  within  that  part  of  Great  Britain  called  England,  sliall  pay  to 
"  the  parson,  vicar,  curate,  or  impropriator  of  such  parish  or 
"  place,  yearly,  the  sum  of  five  shillings  and  no  more  for  each 
"  acre  thereof,  and  so  in  proportion  for  more  or  less  ground  so 
"  planted  or  cultivated,  in  lieu  of  all  manner  of  tythe  of  the  said 
"  madder." 

But  it  is  in  both  these  statutes  provided,  that  nothing  therein 
contained  shall  extend  to  charge  any  land  which  is  discharo;ed  of 
tythe  by  a  modus,  an  ancient  composition,  or  othenvise. 

Although  two  persons  are  entitled  to  moieties  of  a  predial 
tythe,  the  occupier  of  the  land  is  not  bound  to  set  it  out  in 
moieties;  for  it  is  the  duty  of  the  persons  to  whom  the  tythe  is 
due  to  divide  it  after  it  is  set  out. 

II A  parson  is  not  entitled  to  use  every  road,  for  carrying  away 
the  tythes,  which  the  farmer  may  use  for  the  occupation  of  his 
farm :  and  the  rule  seems  to  be,  that  he  may  use  only  such  road 
as  the  farmer  uses  for  the  occupation  of  the  close  in  which  the 
tythes  grew.  II 

(O)  Of  the  Time  and  Manner  of  setting  out  or  paying 
mixed  Tythes,  \vhere  there  is  no  Custom  in  a  Parish. 

TT  is  in  general  true,  that   mixed    tythes,  which    arise    from 

things  inanimate,  are  to  be  set  out  or  paid  as  soon  as  they  can 
convenientl}^  be  severed  from  the  nine  parts. 

The  general  rule  as  to  the  manner  of  setting  out  a  mixed  tythe, 
arising  from  an  inanimate  thing,  is,  that  the  tenth  part  of  the 
thing  is  to  be  set  out  at  the  place  where  it  arises. 

But  the  manner  of  setting  out  mixed  tythes  has,  in  some  cases, 
been  ascertained  by  judicial  determinations. 

The  tenth  meal  of  milk  of  all  a  farmer's  cows  is  to  be  set  out 
for  the  tythe  of  milk ;  for  if  the  person  entitled  to  tythe  of  milk 
should  be  obliged  to  send  for  the  tenth  part  of  every  meal,  it  would 
very  often  be  not  worth  the  sending  for. 

[It  is  now  settled,  that  the  mode  of  setting  out  tythe-milk  is, 
that  the  entire  tenth  meal  of  the  whole  herd  of  cows  should  be 
set  forth  every  tenth  day,  bpth  morning  and  evening  meal,  at  one 
and  the  same  time.] 

It  has  been  decreed,  that  the  tythe  of  milk  is  to  be  carried  by 
the  parishioner  to  the  parsonage-house. 

But  Molt  Chief  Justice  was  of  opinion  that  the  parishioner 
is  only  obliged  to  set  out  the  tythe  of  milk ;  and  he  said  that  that 
decree  in  I)od  and  Engleton  was  rather  an  equitable  one,  and 
founded  upon  the  custom  of  the  neighbouring  parishes. 

And  in  a  modern  case  the  whole  Court  of  Exchequer  were  of 
opinion,  that  the  parishioner  is  only  obliged  to  set  out  every  tenth 
meal  of  milk  at  the  usual  place  of  milking ;  —  that  the  person 
entitled  thereto  ought  to  fetch  it  away  in  his  own  pail  or  vessel ;  — 

and 
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and  that  if  he  do  not  fetch  it  away  before  the  next  milking  time, 
the  parishioner  may  pour  it  on  the  ground,  because  he  may  then 
have  occasion  for  the  pail  or  vessel  in  which  it  was  set  out. 

The  tenth  part,  by  weight,  is  to  be  deUvered  for  the  tythe  of  12  Mod.  498. 
wool. 

Such  mixed  tythes  as  arise  from  the  young  of  beasts,  birds,  or  Bunb.  153. 
fowls  are  in  general  to  be  set  out  or  paid  as  soon  as  the  young  Rfigi'oiJs  v. 
beasts,  birds,  or  fowls  can  well  live  without  the  old  ones.  nj^  ^  late  case 

the  Court  of  C.  B.  decided,  that  the  tythe  of  calves  and  lambs  accrues  when  they  are 
dropped  ;  but  that  they  are  not  tythable  till  they  can  be  weaned,  and  live  without  their 
dams.   Welch  v.  Uppill,  5  B.  Moo.  534.;  and  see  Gwill.  6.30.  1058  || 

It  has  been  holden,  that  tythe  is  not  to  be  paid  for  any  number  is  Mod.  497. 

of  young  beasts,  birds,  or  fowls  under  ten;  but  that  this  number  ^elby  v.  Bark, 

is  to  be  carried  over  to  the  account  of  the  next  year.  ,  !\^xr'  _ 

But  in  a  modern  case  it  was  decreed  by  the  Court  of  Exche-  Bunb.  198. 

quer,   that  if  the  number  of  young  beasts,  birds,   or  fowls  be  Egerton  v. 

under  ten,  this  number  is  not  to  be  carried  over  to  the  next  year's  Still,  Trin. 

account;  but  the  tenth  part  of  the  value  thereof  in  money  is  to  be  nc     '/"ii 

paid  for  tythe.  Tythes °i 4.°.° 

144.  (3d  edit.)l| 

(P)  Of  the  Time  and  Manner  of  paying  Tythes  due 

by  Custom. 

TT  is  in  general  true,  that  where  a  tythe  is  due  by  custom,  the 
time  and  manner  of  paying  it  are  ascertained  by  the  custom  ; 

and  indeed  there  seems  to  be  no  other  way,  than  by  the  custom, 

to  ascertain  the  time  and  manner  of  paying  a  tythe,  which  is  only 

due  by  custom. 

But  the  time  and  manner  of  paying  tythes  of  houses  in  London 

are  ascertained  by  statutes. 

By  the  37  H.  8.  c.  12.  §  2.  it  is  enacted,  "  That  the  inhabit-  l|rirfethede- 

"  ants  of  the  city  of  London  shall  yearly,  without  fraud  or  covin,   cisions  on  this 

"  pay  their  tythes   to  the   parsons,  vicars,   and  curates  of  the  !''gl"''f^g 

"  said  city,  after  the  rate  following ;  that  is  to  wit,  of  every  ten  Xov  130. 

"  shillings  rent  by  the  year  of  every  house  within  the  said  city  2  Inst.  66O. 

"  sixteen  pence  halfpenny,  and  of  every  rent  of  twenty  shillings   Gwill.  299, 

"  of  every  such  house  two  shillinfrs  and  ninepence."  ;^"!".'^^^ir^^^.', 

•^  o  t  1054.  2  Ves.j.' 

563.    4  Price,  65.    5  Price,  14.    9Ves.  155.    2Ves.  &B.  1.    IsVes.  9.    Toll,  on  Tythes,   229.' 

(5d  edit.) ;  and  see  ante,  p.  5.  noiu.\ 

And  by  §  11.  it  is  enacted,  "  That  the  said  inhabitants  shall 
"  pay  their  tythes  quarterly,  by  even  portions." 

But  by  §  18.  it  is  enacted,  "  That  where  a  less  sum,  than  is 
"  by  this  act  directed  to  be  paid  for  tythe,  hath  been  accustomed 
"  to  be  paid  for  the  tythe  of  any  house,  that  then  the  inhabitant 
"  of  such  house  shall  pay  tythe  only  after  such  rate  as  hath  been 
"  accustomed." 

By  the  22  &  23  Car.  2.  stat.  2.  c.  15.  §  1.  &  2.,  after  reciting  22&23Car.2. 
that  tythes  in  the  city  oi  London  were  paid  with  great  inequality,  stat.  2.  c.  15. 
and  are  since  the  late  dreadful  fire,  in  rebuilding  the  same,  by  §  i*  &  2. 
taking  away  of  some  houses,   altering  the  foundations  of  the 

others, 


4^ 


TYTHES. 


§5. 


WJ  -h 


§  10. 


44  G.  5.  C.  89. 
Toller,  p.  232. 
!Mirehouse, 
p.  295. 


Others,  and  the  new  erecting  of  others,  so  disordered,  that  in 
case  they  should  not,  for  the  time  to  come,  be  reduced  to  a  cer- 
tainty, many  controversies  and  suits  of  law  might  thence  arise,  it 
is  enacted,  "  That  an  annual  certain  sum  of  money  therein  men- 
"  tioned  shall  in  lieu  of  tythes  be  paid,  in  all  the  parishes  within 
"  the  said  city,  whose  churches  have  been  demolished  or  in  part 
*'  consumed  by  the  late  fire." 

And  by  §  3.  it  is  enacted,  "  That  the  respective  sums  of  money 
"  to  be  paid  in  the  said  respective  parishes,  and  assessed  as 
"  therein  is  directed,  shall  be  deemed  and  taken  to  be  die  re- 
"  spective  certain  annual  maintenance  (over  and  above  glebes 
"  and  perquisites,  gifts  and  bequests,  to  the  respective  parson, 
"  vicar,  or  curate  of  any  parish,  or  to  the  successors)  of  the  re- 
*'  spective  parsons,  vicars,  or  curates,  who  shall  be  legally 
"  instituted,  inducted,  and  admitted  into  the  said  respective 
"  parishes." 

By  §  10.  it  is  enacted,  "  That  the  impropriator  or  impropriators 
"  of  any  of  the  said  parishes  shall  pay  and  allow,  what  really 
*'  and  bondjide  they  have  used  and  ought  to  pay  and  satisfy,  to 
"  the  respective  incumbents  of  such  parishes  at  any  time  before 
"  the  said  fire,  and  the  same  shall  be  esteemed  and  computed 
"  as  part  of  the  maintenance  of  such  incumbent." 

II The  tythes  of  these  parishes  were  augmented  by  stat.  44  G.  3. 
c.  89.,  intituled  "  An  act  for  the  relief  of  certain  incumbents  of 
"  livings  in  the  city  of  Londoji"  whereby,  after  reciting  that  the 
said  first-mentioned  act  had  failed  in  providing  a  proper  mainte- 
nance for  the  parsons,  vicars,  and  curates  in  those  parishes, 
inasmuch  as  the  respective  incomes  being  by  the  said  acts  fixed 
at  very  low  rates,  the  same  are,  by  the  decreased  value  of  money,  the 
enhanced  price  of  all  the  necessaries  of  life,  and  by  various  other 
circumstances  peculiarly  attached  to  the  incumbents  of  the  city 
of  London^  become  greatly  insufficient  for  the  due  support  of 
their  situation  and  characters,  it  is  enacted,  that  instead  of  the 
annual  tythes  of  the  parishes  within  the  city  of  London^  and  the 
liberties  thereof,  whose  churches  were  demolished  or  in  part  con- 
sumed by  fire,  the  annual  certain  tythes,  or  sums  of  money  in 
lieu  of  tythes,  of  those  parishes  shall  be  increased  to  certain 
sums  in  the  act  stated.  1| 


(Q)    In  what  Cases  the  Payment  of  Tythes  may  be 

suspended. 

1.   Of  the  Produce  of  Lands  m  the  Kingh  Hands. 

Cro.  Eliz.511.   TT  is  laid  down  in  one  case,  that  the  king  is  exempted,  by  vir- 
Wrisht  V.  tue  of  his  prerogative,  from  the  payment  of  tythes. 

Wright. 

Hardr.  515 
Compost's 
case. 


1  Jon.  3S7.  ^ 


But  in  another  case  it  was  holden,  that  even  the  demesne  lands 
in  the  crown  are  not  exempted,  by  virtue  of  the  prerogative, 
from  the  payment  of  tythes. 

Tythes  are  not  due  of  the  produce  of  lands  in  the  king's  hands ; 

because 
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because  the  appropriation  of  parochial  tythes  does  not  extend  to  Karl  of  Hert- 
such  lands. 

The  privilege,  however,  of  being  exempted  from  the  payment  i  Jon.5S7. 

of  tythes  is  personal  to  the  king ;  and  does  not  extend  either  to  ^^^^^  "! Leech. 

his  grantee  or  lessee.  Cro.  Eliz.  511. 

2.   Of  the  Produce  of  Lands  ^^hich  have  been  barren. 

By  the  2  &  3  Ed.  6.  c.  13.  §  5.  it  is  enacted,  "  That  all  barren  2  &  sEd.  6. 
"  heath  or  waste  grounds,  other  than  such  as  be  discharged  of  ^'  ^^'  ^ 
*'  the  payment  of  tythes  by  act  of  parliament,  which  before  this 
"  time  have  paid  no  tythes  by  reason  of  their  barrenness,  and 
«  now  be,  or  hereafter  shall  be,  improved  and  converted  into 
"  arable  ground  or  meadow,  shall  from  henceforth,  after  the 
*'  end  of  seven  years  next  after  such  improvement,  pay  tythes 
*'  of  the  corn  and  hay  growing  upon  the  same." 

There  is  not  in  this  statute  an  express  suspension  of  the  pay-  2  Inst.  656. 
ment  of  tythes,  for  the  lands  therein  mentioned ;  but  there  is 
certainly  an  implied  suspension,  for  the  space  of  seven  years  next 
after  the  improvement  of  the  lands. 

It  has  been  constantly  holden,  that  only  such  land  is  barren,   2  Inst.  656. 

within  the  meaning  of  this  statute,  as  produces  nothing  profitable  Freme.  335. 

by  reason  of  its  natural  barrenness.  6  Mod.  96.  Ld. 

•'  Kayni.991. 

3  Bulstr.  166.     [Stockvvell  v.  Terry,  1  Ves.  115.  2  Rayn.  445.] 

II  The  construction  of  this  section  of  the  statute  was  much  dis-   Warwick  v. 
cussed  in  a  recent  case  in  the  Court  of  King's  Bench,  in  which   ^?j.''"^'  . 
the  judge  at  Nisi  Prius  laid  it  down,  that  in  order  to  bring  land  §49^"^^  gg|'_ 
within  the  exemption  of  the  statute  as  barren  land,  it  was  neces-  5^3  y_  Powell, 
sary  that  it  should  be  such  land  as  would  not  bear  a  crop  worth   6  Taunt.  297. 
more   than    the   expence  of  ploughing,    sowing,   and    reaping,   Ki"SS"'^'^  v* 
without  manuring  or  tillage;  that  is,  without  some  manuring  or  ^^^^i^^Iq^ 
tillage.    But  the  court  granted  a  new  trial,  and  decided  that  the  3  gag.  & 
above    rule    confined  the  exemption  within  too  narrow  limits;  Youn.  791. 
and  that  the  true  rule  for  determining  what  is   "  barren  land  "  S.  C. 
within  the  statute,  is  whether  the  land  is  of  such  a  nature  as 
necessarily  to  require  extraordinary  expenditure  of  manure  or 
tillage  in  order  to  bring  it  into  cultivation.      The  case  went  to   Warwick  v. 
a  second  jury  ;  and  the  judge,  upon  the  second  trial,  directed  the  Collins, 
jury  according  to  the  rule  above  established.     A  second  verdict  5Maule  &  S. 
was  found  for  the  defendant  in  favour  of  the  exemption ;   and  a   ^^^" 
new  trial  was  then   moved  for,  on   the  ground  of  the  verdict 
being  contrary  to  evidence.     It  appeared  that  the  land  was  pro- 
nounced   by  several    witnesses    expressly  to  be    land    of  good 
natural  quality;  that,  on  first  breaking  it  up,  it  was  ploughed 
three  times,  which  was  twice  more  than  was  usual  in  breaking  up 
grazing  land  of  that  description;  and  that  it  was  limed,  which 
was  usual  in  breaking  up   land  not  ploughed    before,  and   the 
quantity  of  lime  used  did  not  appear  extraordinary.     The  crop 
of  the  first  year  was  middling,  that  of  the  second  year  was  nuich 
better,  after  only  one  ploughing  and  without  any  manure.  In  the 
third  and  fourth  years,  a  witness  swore  the  land  was  worth  forty- 
shillings 


u 
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Cro.  Eliz.  475. 
Sherington  v. 
Fleetwood. 


Bunb.  159. 
Beardmore  v. 
Gilbert, 
sBulstr.  165. 

Roll.  R.  39. 
JNIascal  V. 
Price. 

oBulstr.  165. 
Wit  V.  Buck, 
Cro.  Eliz.  475. 


shillings  per  acre,  to  be  let  for  seven  years.  The  court,  after 
argument,  decided  {Bajjlcy  J.  disscjitiaitc)  that  the  eA'idence  was 
to  be  considered  with  reference  to  the  question  wdiether  the  land 
was  barren  in  its  natural  quality,  suapte  naturd  sterilis;  that  the 
onus  lay  on  the  defendant  to  shew  that  it  was  so ;  and  that  as  it 
clearly  appeared  that  the  land  was  good  in  its  natural  quality, 
and  as  the  lime  (even  if  the  quantity  were  unusual)  appeared  to 
have  been  employed  for  the  purpose  of  getting  rid  of  the  inci- 
dental impediments  to  cultivation  left  in  the  land  by  the  whins  and 
furze  which  had  before  covered  it,  and  not  for  the  purpose  of 
overcoming  any  natural  infecundity  in  the  soil,  (and  the  circum- 
stance of  the  expence  of  the  lime,  being  caused  by  the  accidental 
distance  of  the  pits,  could  not  be  taken  into  consideration,)  the 
land  was  not  within  the  description  of  "  barren  land  "  in  the 
statute.  A  new  trial  was  accordingly  directed;  but  the  defendant 
declined  going  to  another  jury.  || 

If  land,  which  has  from  time  immemorial  been  full  of  bushes, 
be  grubbed,  and  converted  into  arable  ground  or  meadow, 
tythes  of  the  corn  and  hay  thereupon  grown  are  immediately  due; 
because  the  land  was  not  naturally  barren,  but  became  so  by 
negligence. 

If  wood  land  be  grubbed,  and  converted  into  arable  ground 
or  meadow,  tythes  of  the  hay  and  corn  thereupon  grown  be- 
come due  immediately. 

Tythes  are  due  immediately  of  the  corn  and  hay  growm  upon 
broom-land,  which  has  been  grubbed  and  converted  into  arable 
ground  or  meadow. 

If  land,  which  has  from  time  immemorial  been  overflown  by 
the  sea,  be  drained,  the  payment  of  tythes  of  the  corn  and  hay 
grown  upon  this  land  is  not  suspended ;  because  the  land  was  not 
in  its  nature  barren,   but  became  so  by  accident. 

This  statute  does  not  suspend  the  payment  of  any  tythes,  which 
were  paid  before  the  improvement  of  the  land. 

For  by  §  6.  it  is  enacted,  "  That  if  any  barren  heath  or  waste 
"  ground  hath  before  this  time  paid  any  tythes,  and  the  same  be 
"  hereafter  improved  and  converted  into  arable  ground  or  mea- 
"  dow,  the  owner  thereof  shall,  during  the  seven  years  next  after 
"  the  same  improvement,  pay  such  kind  of  tythes  as  were  paid 
"  for  the  same  before  the  said  improvement." 

3.  Of  the  Produce  of  Glebe  Lands. 


So  long  as  the  rector  of  a  parish  holds  his  glebe  in  his  own 
hands,  the  payment  of  small  tythes  arising  thereupon  is  sus- 
pended ;  notwithstanding  the  vicar  of  the  parish  is  endowed  of 
all  small  tythes  arising  in  the  parish  :  for  the  maxim  is,  ccclesia 
decimas  solvere  ecclesice  nan  debet. 


Cro.  Eliz.  479 

578.  Lutw. 

1062. 

||It  appears 

that  this 

maxim  only  ,        ,       ,  ,  ,    •  in 

applies  as  between  the  parson  and  vicar  of  the  same  church,  where  the  ecclesia  wou^d  be  paying 

tythes  to  itself;    but  not  to  cases  of  a   distinct   ecclesiastical  person  claiming  exemption. 

4  Price,  R.  77.|1 

But  if  a  rector  let  his  glebe,  the  tenant  is  liable  to  pay  the 
small  tythes  arising  thereupon  to  the  vicar,  and  the  great  to  the 

rector. 

For 


Bro.  Dism. 
pi.  17.  Cro. 
Eliz.  479.  578. 
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For  the  same  reason  the  vicar  of  a  parish  shall  not  during  the    i  Brownl,  69. 
time  he  occupies  his  own  glebe  pay  any  tythes,  arising  thereupon,   (.^j^J* 
to  the  rector  or  impropriator  ol"  the  parish. 

But  if  a  vicar  let  his  glebe,  the  tenant  is  liable  to  pay  the  Ibid. 
great  tythes  arising  thereupon  to  the  rector  or  impropriator,  and 
the  small  to  the  vicar. 

An  impropriator  is  likewise  exempted  from  the  payment  of  the  Hetl.  31. 
small  tythes  arising  upon  his  glebe  to  the  vicar,  so  long  as  it  is  p°°jjj|j'^' 
in  his  own  hands  ;  for  the  maxim  extends  to  him  also.  Fitzo'.  7.' 

But  if  an  impropriator  let  his  glebe,  the  small  tythes  arising  jhid. 
thereupon  are  due  to  the  vicar,  and  the  great  to  himself. 

If  a  rector,  vicar,  or  impropriator,  who  has  sown  his  glebe,    1  Brownl.  69. 
die  before  the  corn  is  severed,  the  executor  of  the  rector,  vicar,   Harris  v. 
or  impropriator  must  pay  tythe  thereof;  for  although  an  executor 
be  in  general  the  representative  of  his  testator,  he  is  not  so  in 
his  spiritual  capacity. 

,    4.  Of  Discharge  of  Payment  of  Tythes  ly  Composition  real. 

A  composition  real  is  where  an  agreement  is  made  with  the  in-  Deg.  p.  2. 
cumbent  of  any  church,   together  with  the  patron  and  ordinary,   ^-  -°- 
under  their  hands  and  seals,  that  the  lands  specified  shall  be  ex- 
empt from  the  payment  of  tythes  for  the  considerations  mentioned 
in  the  stipulation.    Such  compositions  have  ever  been  allowed  to 
be  a  good  discharge  of  the  payment  of  tythes.     But  since  the  J^j  Attorney-^' 
statute  ISEliz.  c.  10.  for  preventing  the  alienation  of  ecclesiastical  General  v. 
estates,  no  composition  of  this  kind  can  be  made ;  and  such  as  ap-  Cholmley, 
pear  to  be  of  later  date  are  holden  to  be  of  no  force.   It  seems  (a),  3  Burn's  E.  L. 
however,  that  there  have  been  decrees  made  in  courts  of  equity  l\l\^^^pQ 
to  confirm  compositions  entered  into  by  consent  of  the  parson,   ^^g.  Mortimer 
patron,  and  ordinary,  though  subsequent  to  the  statute;  but  only  v.  Lloyd,  7  Br. 
where  they  have  appeared"  to  be  for  the  benefit  of  the  church.  P-C.  493. 
But  it  should  appear  from  later  decisions  (6),  that  even  compo-  j^i"J^1;i"^J'  ^' 
sitions   confirmed  by  such  decrees  are  not  binding  against  the  Scac.  24:  Apr. 
succeeding  incumbent.  1779. 

A  composition  real  commencing  within  time  of  memory,  its  Sawbridgev, 
commencement  must  be  shewn  :   but  it  is  not  necessary  to  pro-  ^'^"'^^"^' 
duce  the  actual  deeds  under  which  it  took  place.     Presumptions     "^^r.o72. 
are  admitted  in  this  as  in  other  cases  :  and  the  existence  of  such 
deeds  may  be  inferred  from  other  evidence.    It  is  not  necessary, 
that  the  consent  of  all  the  parties  should  be  by  the  same  deed. 
This  may  frequently  not  happen :  in  the  case  of  the  king,  who 
consents  by  letters  patent,  it  never  can  take  place. 

But  a  composition  real  is  not  supported  by  evidence  of  imme-  Robertson  v. 
morial  payment.  ^^^' 

Feb.  1777.  cited  in  x\ns:r.  375. 

11  This  doctrine   is  confirmed  by  a  decision  in  the  House  of  Knight  v.  Hal- 
Lords  ;  and  in  a  recent  case  the  Vice-Chancellor,  in  deciding  that  p-^Qg   °'" 
a  pecuniary  payment  for  two  hundred  years  in  lieu  of  tythes  did  not  j^stcourt  v, 
raise  any  presumption  of  a  deed  creating  a  composition  real,  says,  Kingscote, 
*■  There  is  no  case  in  which  a  composition  real  has  been  pre-  4Madd.  i4o,< 

"  sumed 


46  TYTHES. 

and  see  Chat-    «  sumecl  from  the  mere  fact  of  a  pecuniary  payment.     If  such  a 

1  p/      J^-''    "  ^'"16  were  adopted,  every  payment  which  is  rank  as  a  modus 

Warclv.  Shep-   "  might  be  estabHshed  as  a  good  composition  real.    It  is  not  ne- 

pard,  ."Price,    "  cessary  that  the  deed  creating  the  composition  real  should  be 

60S.  Bennett    «  proved  by  direct  evidence.    It  may  be  estabhshed  by  presump- 

^.'d  •  ^'!^.'^°"'  "  tive  evidence;  but  if  there  be  no  other  evidence  of  the  compo- 
4  Price,  145.       <.,•..  i      i        i  •    p  ,  " 

"  sition  than  mere  payment,  the  legal  mterence  and  presumption 

"  is  that  the  composition  originates  in  that  deed." 

A  real  composition  for  tythes  is  now  frequently  effected  by  act 

of  parliament. 
Ellis  V.  Ar-  Where  an  inclosure  act  enacts  that  the  commissioners  shall 

nison,  oBarn.  set  out,  allot,  and  award  portions  of  common  to  impropriate 
&  A.47.;  and  i-ectors  and  curate  in  lieu  of  tythes,  and  shall  distinguish  by  their 
Thorpe^^  ^     award  the  several  allotments  given  to  the  impropriate  rectors 

1  Swanst.R.  and  curate,  and  the  same  are  declared  to  be  in  full  satisfaction 
92.  of  tythes;  the  tythes  are  not  extinguished  by  the  mere  setting  out 

and  allotting  parcels  of  common  to  the  rectors  and  vicar,  but 
the  award  of  the  commissioners  is  necessary  to  extinguish  them,  [j 

(R)  Of  a  Modus  decimandi. 

1 .  In  general. 

A   MODUS  is  a  real  composition  for  tythe. 
Hardr  381.  ^^  ^^  probable,  that  every  modus  had  its  commencement  by 

Ingolsby  v.        deed :  because  a  composition  for  tythe  can  never  become  a  modus. 

Ward,  2  P.  unless  the  patron  and  ordinary  be  parties  thereto,  or  it  be  con- 
Wms.  5-3  flj.^gj  |3     thgj^^ 

||bee  a  vwaus  •' 

defined,  2  Black.  C.  29.  13  Co.  12.,  and  per  Wood  B.  in  Bennett  v.  Neale,  Wightw.  524. 
Gwili.  1678. II 

Mar.  87.  A  vicar  and  a  parishioner  had  made  an  agreement,  that,  for  the 

Hitchcock  V.      i\xne  to  come,  a  certain  sum  of  money  should  be  paid  annually  in 
lieu  of  tythes;  and  it  was  confirmed  by  the  bishop.      Ihis  was 
holden  to  be  only  a  personal  contract,  and  not  such  a  real  com- 
position as  would  bind  the  successor  to  the  vicar. 
Ambl.  510.  [An  agreement  by  which  the  rector  had  an  enclosure  and  allot- 

Attorney-  ment  in  lieu  of  his  glebe  and  tythes,  was  holden  to  be  no  bar  to 

Blair  v    '  ^^^^  successor's  claim  of  tythes,  though  the  ordinary  was  a  party 

Cholmley.         to  it;  and  it  was  sanctioned  by  a  decree   in  equity.     To  this 
agreement  it  should  be  observed,  that  the  patron  was  not  a  party, 
that  the  decree  was  by  consent,  and  nothing  was  allowed  as  a 
compensation  for  tythes  upon  improvements  infuturor\ 
Dean  and  ||8o,  where  a  covenant  or  agreement   by  deed,   intended  to 

Chapter  of  operate  as  a  permanent  composition  in  lieu  of  tythes,  was  made  in 
dn     "1       "     1712  by  a  dean  and  chapter,  who  were  seised  of  a  rectory  in 

2  YoutT.  &  J.  trust  for  the  support  of  a  grammar  school,  in  consideration  of  a 
196.  perpetual  rent-charge  granted  by  a  lord  of  a  manor;  it  was  held 

that  this  covenant,  though  not  relating  to  the  possessions  of 
which  the  dean  and  chapter  were  seised  in  right  of  their  church, 
was  void  within  the  intent  and  meaning  of  the  disabling  statute 
of  ISEliz.,  and  consequently  did  not  prevent  their  successors 
from  demanding  tythes  in  kind.jl 

A  modu& 


Hitchcock. 
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A  modus  may  be  prescribed  for,  without  producing  the  deed   h  Rep.  19. 

bv  which  the  composition  was  at  first  aijreed  upon:  for  wherever      r']""*-  '^  ^^^^' 
V         1         1  r      .•         •  •   I  .      .  1  .    2  Mod.  321. 

there  has  been,  lor  tniie  nnmemorial,  a  constant  annual  payment  (j^^  y^^  ^^j 

in  lieu  of  tythe,  it  shall  be  intended  that  the  payment  had  a  2  P.  Wras. 

proper  commencement.  575. 

A  viodus  is  not  good,  unless  the  composition  were  at  first  rea- 
sonable. 

It  is  not,  however,  at  this  day  necessary  to  shew  that  the  com-  2P.  Wms. 
position  was  at  first  reasonable :  for  there  might  be,  when  the  ^^1  ^''*- 
composition  was  agreed  upon,   some  circumstance  which   then   j^o^^gon"  ^* 
made  it  I'easonable,  although  this  cannot,  at  so  great  distance  of 
time,  be  shewn. 

A  modus  must,  at  its  commencement,  have  been  a  recompence 
to  the  person  to  whom  the  tythe  was  due  in  lieu  of  which  it  was 
to  be  paid. 

If  a  man  prescribe  to  be  discharged  of  tythe,  in  consideration   1  Roll.  Abr. 
of  being  obliged  to  repair  the  body  of  the  church,  this  is  not  a  ^49.  pi,  8. 
good  models ,-  because,  as  the  parson  was  never  obliged  to  repair 
the  body  of  the  church,  this  could  never  have  been  a  recompence 
to  him. 

But  if  a  man  prescribe  to  be  discharged  of  tythe,  in  consider-   1  Roll.  Abr. 
ation  of  being  obliged  to  repair  the  chancel,  this  is  a  good  modus ;  650.  pi.  9. 
for  this  must  always  have  been  a  recompence  to  the  parson,  he 
being  bound  to  repair  the  chancel. 

It  is  not  at  this  day  necessary  for  the  party  who  would   avail  2P.Wms.575. 
himself  of  a  modus  to  shew,  that  it  was  originally  a  recompence  Chapman  v. 
to  the  person  to  whom  the  tythe  was  due  in  lieu  of  which  it  was   J^^^^^o"- 
to  be  paid  :  for  unless  it  appear,  upon  the  face  of  the  prescrip- 
tion, not  to  have  been  so,  it  shall  be  intended  that  it  was. 

It  is  laid  down,  that  a  modus  by  prescription  may  be  good  Godb.  iso. 
against  a  vicar. 

But  the  better  opinion  seems  to  be,  that,  as  every  wof/?«  by  2 P. Wms.  522. 
prescription  must  have  begun  at  a  time  whereof  there  is  no  me-  |!But  if  a 
mory,  no  modus  by  prescription  can  be  good  against  a  vicar ;  be-  "/"^"f  *''om 

cause  the  endowment  of  all  vicarajies  has  been  within  time  of  I';"^-  """'^"\°- 

o  rial  IS  proved, 

memory.  it  must  be 

presumed  to  have  commenced  before  the  endowment  of  the  vicarage,  and  when  the  parson  waa 
entitled  to  all  the  tythes;  and  when  the  parson,  by  consent  of  the  patron  and  ordinary,  afterwards 
endowed  the  vicar  with  these  tythes,  this  did  not  prejudice  the  parishioners,  or  deprive  them  of 
the  benefit  of  the  viodus  which  they  were  before  entitled  to.  See  2  P.  Wms.  522.  1  Ves.&  B.  148. 
In  one  case,  hov.'ever,  where  the  plaintiff,  a  vicar,  stated  in  his  bill  for  an  account  an  endowment 
of  the  vicarage  in  1567,  and  the  answer  alleged  a  modus  payable  to  the  vicar  from  time  immemo- 
rial for  vicaricd  tythes,the  Master  of  theRolls  decreed  an  account;  since  itappeared  on  the  pleads 
ings  that  there  was  no  vicarage  till  1567,  which  was  after  time  of  legal  memory.  Scott  v.  Smith, 
I  Ves.  &  B.  142.  Gvv'ill.  1702.  Eag.  &  Youn,  658.  This,  however,  is  a  mere  formal  defect  in 
stating  the  modus  as  payable  to  the  vicnr  for  vicarial  tythes;  and  so  it  was  considered  in  a  pre- 
vious case,  Uhthoff  v.  Lord  Huntingfield,  1  Price,  257.  n. ;  and  in  a  subsequent  case,  Prevost 
V.  Benett,  1  Price,  256.  Gwill.  1723.  Eag.  &  Youn.  705.,  the  Court  of  Exchequer  permitted 
the  defendant  to  restate  a  modus  similarly  alleged,  for  the  purpose  of  trying  an  issue  as  to  the 
existence  of  the  immemorial  payment.  And  see  Lord  Redesdale's  observations  in  Bullen  v, 
Michel,  2  Price,  481.11 

It  has  been  holden,  that  a  modus  by  prescription,  to  be  paid  to   i  Mod.  216. 
the  rector,  in  lieu  of  all  tythes  arising  in  the  parish,  is  a  discharge 
of  tythes  as  against  the  vicar. 

The  thing  paid  as  a  modtis  is  usually  a  sum  of  money. 

But 
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Salk,  656.  Ld 
Rayni.560. 

Hob.  42.  Cro. 
Ja.  501.  Cro. 
Eliz.  587.  736. 


Cro.  Eliz.  136. 
Cotford  V. 
Pease. 


Hob.  41,42. 
44. 

Hob.  42. 
Cooper  V. 
Andrews. 

2  Bulstr.  240. 
Price  V. 
Mascal. 

Hob.  42.  44. 


Hardr.  184. 
Holbeach  v. 
Whadccck. 

1  Roll.  Abr. 
64S.  pi.  3. 
Salk.  657.   Ld. 

Ord  V.  Clarke, 
Anstr.  638.; 
see  also  Scarr 
V.  Trinity 
College,  Id. 
765. 


Franklyn  v. 
Spilling, 
Anstr.  760. 


But  the  payment  of  a  chattel  as  a  modus  is  good,  because  the 
original  agreement  might  as  well  have  been,  that  a  chattel  should 
be  paid  in  lieu  of  tjthes,  as  that  money  should. 

It  is  a  good  7nodus  to  prescribe  that  the  parson  and  his  pre- 
decessors have,  for  time  immemorial,  been  seised  in  fee  of  one  or 
more  closes  of  land  lying  in  the  parish ;  and  have  constantly 
received  the  profits  thereof,  in  lieu  of  a  particular  species  of  tythe, 
or  in  lieu  of  all  tythes  arising  in  the  parish. 

An  indirect  modus  is  good. 

A  suit  being  instituted  for  tythes  in  kind  by  the  parson  of  B. 
the  defendant  moved  for  a  prohibition,  and  insisted  that  he  was 
an  inhabitant  of  the  parish  of  A. ;  that  every  inhabitant  of  the 
parish  of  ^4.,  who  held  any  pasture  land  in  the  parish  of  ^.,  had, 
for  time  immemorial,  paid  tythes  thereof  to  the  parson  of  ^. ;  and 
that  the  parson  of  A.  had  always  paid  two-pence  for  every  acre 
of  such  pasture  to  the  parson  of  B.  A  prohibition  was  granted. 
And  by  the  court,  —  It  is  exactly  the  same  thing  as  if  the  de- 
fendant had  prescribed  directly  for  a  jnodus  of  two-pence  for 
every  acre  of  pasture  occupied  by  him  in  the  parish  of  B. 

Tythe  is  so  absolutely  and  effectually  discharged  by  a  ?nodtis, 
that  although  this  be  not  paid,  the  right  of  taking  the  tythe  in 
kind  cannot  be  again  resorted  to. 

If  a  man,  through  ignorance,  set  out  corn  for  tythe,  upon  land 
discharged  of  tythe  by  a  modiis,  and  the  parson  take  it  away,  an 
action  of  trespass  lies  against  him. 

A  modus  is  not  destroyed  by  the  payment  of  tythe  in  kind  for 
some  years. 

On  the  other  hand,  a  modus  must  be  paid  every  year,  although 
no  tythe  would  have  been  due ;  for  the  modus,  it  being  a  recom- 
pence  for  the  tythe,  becomes  a  spiritual  fee. 

If  the  land,  for  which  there  is  a  modus,  lie  fresh,  the  modus 
must  nevertheless  be  paid. 

If  there  be  a  modus  to  pay  thirty  eggs,  in  lieu  of  the  tythe  of 
all  eggs,  the  thirty  eggs  must  at  all  events  be  paid. 
Raym.  560. 

[A  modus  payable  by  the  0X£}iers,  not  the  tenants,  of  the  land 
which  is  covered  by  it,  is  good.  The  common  practice,  to  be  sure, 
is  to  make  the  occupier  answerable :  but  perhaps  the  parties  may 
have  thought  this  mode  more  beneficial  in  point  of  security ;  and 
the  courts  are  not  nicely  to  weigh  the  validity  of  that  judgment. 
And  the  land,  in  respect  of  which  the  modus  is  claimed,  need  not 
be  set  out  by  metes  and  bounds  :  that  it  consists  of  about  so  many 
acres,  parcel  of  an  ancient  estate  called  R.  estate,  consisting  of  so 
many  acres,  is  a  description  sufficiently  certain. 

A  modus  was  claimed  for  hay.  The  terriers  described  the 
modus  to  be  for  all  mowing  grass,  "  except  clover  and  the  like." 
It  was  objected,  that  as  the  article  excepted  was  not  known 
beyond  time  of  memory,  a  models  containing  that  exception  must 
be  modern.  But  the  court  thought  that  the  expression  in  the 
terrier  was  not  to  be  taken  as  an  exception  to  the  modus,  but 

merely 
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merely  as  a  memorandum  that  the  modus  covered  natural  hay 
only,  and  did  not  extend  to  modern  artificial  grasses. 

It  should  seem,   that  a  modus  of  every  tenth  day's   cheese,   Wakev.Russ, 
during  twenty  weeks  from  Holi/rood-dai/^  in  lieu  of  tythe  of  milk,  Anstr.  295. 
is  good.] 

2.  Of  the  Certainty  required  in  a  Modus. 

A  modus  must  be  certain  as  to  the  sum  of  money,  or  other  thing, 
which  is  to  be  paid. 

A  modiis  to  pay  two  shillings  in  the  pound  of  the  yearly  rent  ^^^°^-  ■^^■^• 
of  the  land  is  void,  because,  as  the  yearly  rent  may  be  raised  or  ^^  j^  gg^ 
fallen  at  pleasure,  the  sum  of  money  to  be  paid  must  always  be  Bunb.  20.  174. 
uncertain.  llGwill.587. ; 

and  see  note  on  this  subject,  Toll,  on  Tythes,  185.|| 

A  modus  to  pay  one  penny  or  thereabouts  for  every  acre  of  2  Roll.  Abr. 
land  is  void,  by  reason  of  the  uncertainty  of  the  sum  of  money   2V'\<'im  '512 
to  be  paid. 

II  So,  a  modus  of  three-pence,  payable  by  the  occupiers  of  every    Markham  v. 
ox-ganij  of  land  containino-  sixteen  acres  of  arable,  meadow,  and   Laycock, 

*  -  r^       ill      1  """Q 

pasture,  after  the  rate  of  seven  yards  to  the  pole  or  perch,  in  lieu  ^^y"-  iJ^y-; 
of  the  tythe  of  hay  arising  on  the  ox-gang,  has  been  held  bad;  17765.47/ 
for  there  is  no  specification  of  the  proportions  of  each  different 
species  of  land,  and  there  is  nothing  to  pay  for  an  ox-gang  of 
arable  only,  or  an  ox-gang  of  arable  and  pasture;  and  by  the 
fluctuation  of  lands  in  the  parish,  it  might  happen  that  the  arable 
might  be  occupied  separately  from  the  meadow  or  pasture. 

So,   a  modus  of  21.  8s.  Id.,   payable  within  a  township,   the  Wolley  v. 
occupier  of  each  farm  or  tenement  therein  paying  his  proportion,   Hadfield, 

is  bad  for  uncertainty,  for  there  is  no  means  of  ascertaining  the  sPnce,  210. ; 
,,  •"  °  and  see  jNor- 

proportion.jl  to„  ^^  Ham- 

mond, 1  You.  &  J.  S)4. 
[A  modus  to  pay  a  fother  of  hay  in  lieu  of  tythes  is  void,  for  ^^,  j  „„ 
unc  ertainty.  FenwidT  v. 

Larabe  and  others. 
A  modus  of  a  penny,  in  lieu  of  tythe  of  hay  of  the  lands  occu-  Travis  v. 
pied  with  each  house  in  the  parish,  is  bad.]  Oxton,  Anstr. 

309.  n. 
\\3  Wood,  523.  3  Gwill.  1066.  7  Bro.  P.C.  49.  S.  C.  notmne  Whitehead  v.  Travis.H 

llBut  a  modus  of  two-pence  (by  name  of  hearth  silver,  garden  Bennett  v. 
silver,  shot  and  waxen  silver),  payable  by  every  householder  or  Read,  GwilL 
inhabitant  in  lieu  of  tythe  of  fuel,  fruits,  agistment,  and  wood,    '"'"* 
has  been  held  good.   And  this  case  was  distinguished  by  Ei/f-e  B. 
from   that  of  Travis  v.  Oxtou ;  since  there,  the  payment  being 
confined  to  houses  having  mowing  lands,  if  the  mowing  lands 
were  taken  from   the   house,   the  house  paid  nothing,  and  the 
share  to  which  they  were  added  paid  no  more  than  before.     In 
this  case,  let  the  occupation  vary  as  it  might,  the  recompence 
would  remain  the  same. 

But  in  a  case  where  a  m.odus  of  one  penny  for  the  tythes  of  all  Blackburn  v. 
hay  of  every  inhabitant  and  occupier  having  land  producing  hay  Jepson, 
was  set  up,  Sir  JV.  Grant  M.  li.  doubted  the  distinction  drawn  i7Ves.475. 

Vol.  Ami.  E  between 
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Reversed,  vide 
infra. 

Leyson  v. 
Parsons, 
IsVes.  173. 
It  does  not 
appear  in 
what  way  the 
mod  us  was 
laid  in  this 
case. 

Williamson  v. 
Lord  Lons- 
dale, 5  Price, 
25. 


Busk  V.Lewis, 
Jacob  R.  363. 


Blackburn  v. 

Jepson, 

5.  Swanst.  R. 

123. 


Bunb.  279. 
Wolferston 
V.  Manwaring. 
IIGwill.  679.    2 


SP.Wms.  ^62. 
Carleton  v. 
Brightwell. 


Le«ch 


between  the  above  cases,  and  considered  the  question  of  law  so 
doubtful,  that  he  decluied  to  decide  it  till  the  existence  of  the 
modus  had  been  established  by  an  issue.  However,  in  a  subse- 
quent case,  the  same  learned  judge  decided  in  favour  of  a  similar 
modus,  on  the  authority  of  Bennett  v.  Read;  saying,  that  as  there 
was  no  distinction  between  the  principal  case  and  Bennett  v.  Read, 
if  that  case  was  distinguishable  from  Travis  v.  Oxton,  so  was  the 
principal  case.  If  those  cases  were  not  to  be  distinguished,  BeJinett 
V.  Read,  being  the  more  recent  authoritv,  ouoht  to  be  followed. 
The  next  case  on  the  question  is  that  of  WUliamson  v.  Lord  Lons- 
dale, where  neither  the  court  nor  counsel  appear  to  have  adverted 
to  the  last  decision  of  Sir  W.  Grant ;  and  the  Lord  Chief  Baron, 
again  questioning  the  distinction  between  Travis  v.  Oxton  and 
Bennett  v.  Read,  followed  the  example  of  Sir  W.  Grant  in  Black- 
ham  V.  Jepson,  and  directed  an  issue  to  try  the  existence  of  the 
modus. 

In  a  subsequent  case,  however.  Sir  Thomas  Plumer  M.  R.,  on 
the  authority  of  Travis  v.  Oxton,  which  he  considered  in  point, 
held,  that  a  modus  of  one  penn}-,  payable  by  every  occupier  of 
land  in  lieu  of  the  tythe  of  hay,  was  bad ;  and  he  thought  the 
cases  of  Travis  v.  Oxton  and  Bennett  v.  Read  clearly  distinguish- 
able from  each  other,  since,  in  the  former  case,  the  modus  depend- 
ing on  the  occupation  of  land,  without  reference  to  quantity,  and 
being  open  to  the  possibility  of  being  reduced  to  a  single  penny 
by  the  consolidation  of  farms,  could  not  stand.  In  Bennett  v.  Read, 
the  sum  of  two-pence  annually  was  payable  by  every  householder, 
whether  occupying  land  or  not ;  it  could  not,  therefore,  be  aifected 
by  consolidating  the  lands,  but  depended  on  the  number  of  in- 
habitants. 

The  above  case  of  BlacJ:hurn  v.  Jepson  afterwards  came  before 
Lord  Chancellor  Eldon,  on  appeal  from  the  Master  of  the  Rolls, 
when  his  lordship,  after  argument  and  examination  of  the  cases, 
reversed  the  decree,  directing  an  issue;  and,  on  the  authority  of 
Scott  V.  Fe7rji-ick,  Tavis  v.  Oxton,  Williamson  v.  Lord  Lonsdale, 
and  BusJce  v.  Levels,  held  the  modus  to  be  bad;  and  his  lordship 
distinguished  the  case  of  Bennett  v.  Read  from  that  of  Travis  v. 
Oxton,  on  similar  grounds  to  those  assigned  by  Sir  Thomas 
Plumer  INI.  R.|| 

It  has  been  holden,  that  a  modus  to  deliver  nine  cart-loads  of 
logwood  in  lieu  of  all  tythes  is  certain  enough. 

Eag.  &Youn.  11.11 

The  thing  for  which  a  modus  is  to  be  paid  must  likewise  be 
certain. 

The  defendant  in  a  suit  for  tythe  insisted,  that  the  inhabitants 
of  a  certain  tenement  had  been  accustomed  to  pay  a  sum  of  money 
as  a  modus,  for  the  tythe  of  all  corn  grown  upon  the  lands  vsually 
enjoyed  thei-e'is^ith.  The  modus  was  holden  to  be  void  for  uncer- 
tainty; because  the  words  usually  enjoyed  thei-ewith  imply,  that  the 
same  lands  had  not  been  constantly  enjoyed  with  the  tenement. 

II A  modus,  in  lieu  of  tythe  of  lambs,  and  of  the  wool  of  the  first 

shearing 
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shearing  of  such  lambs,  or  in  lieu  of  tythe  of  such  lambs,  is  ill  Bailej^, 

pleaded,  being  alternative  and  uncertain.  ||  6  Price,  504. 

[A  modus  of  two-pence,  payable  by  every  householder  or  in-  Bennett  v. 

habitant  in  the  parish  for  all  tythe  of  fuel,  of  fruits,  of  agistment,  Read,  Anstr. 

and  of  wood,  is  good.]  pf ;  \^  ^^^^^ 

of  Travis  v.  Oxton,  Williamson  v.  Lonsdale,  Le3son  v.  Parsons,  Busk  v.  Lewis,  Blackburn  v. 
Jepson,  5z/^jra.|| 

It  has  been  holden,  that  a  modus  for  a  farm  is  void ;  because  a  Bunb.  129. 
farm  does  not  consist  of  any  certain  quantity  of  land.  Burwell  v. 

But  if,  in  prescribing  for  a  modus  for  a  farm,  the  quantity  of  Bunb.  I60. 

land  of  which  the  farm  consists  be  specified,  the  modus  is  good.      Fi",'^^  ^• 

^  '^  Malsters. 

[See  Scott  r.  Allgood,  Anstr.  16.] 

And  it  is  not  necessary  that  the  thing  for  which  a  modus  is  to  be 
paid  should  be  always  described  with  certainty  in  prescribing  for 
the  modus  ,•  because,  if  from  what  is  alleged  the  thing  can  fairly 
be  ascertained,  the  modus  is  good,  it  being  a  maxim  of  law,  that 
certum  est  quod  cerium  reddi  imtest. 

II A  modus  for  the  parson  to  enjoy  a  certain  meadow,  and  also   Birch  v. 
various  beast  grasses,  in  the  parish,  in  lieu  of  tythes,  is  void  for  Stone,  Gwill. 
uncertainty.  ^  ° 

So  is  a  modus  for  occupiers  of  certain  ancient  tenements  to  TuHy  v. 
carry  a  cart-load  of  peat  and  turf  from  a  certain  place  to  the  Killner,  Gwill. 

1  r      \^  x"  ii  IT  644.:  and  see 

parsonage-house,  for  the  use  oi  the  parson,  on  such  a  day,  or  jgnkinson  v 

within  the  space  of  every  two  years,  as  the  parson  should  require  Royston, 

the  same,  in  lieu  of  tythe  of  hemp,  flax,  and  hay  arising  on  these  5  Price,  495. 

tenements ;  for  a  cart-load  is  uncertain,  and  may  be  drawn  by  two  ^"'^e'-e  various 

,  J    ^,  .  •   1  ^      r  i.     I  •      iU  moduses  were 

or  six  horses ;  and  there  is  no  right  or  turbary  in  the  parson  j^gjj  ^^^  ^^^ 

alleged.  uncertainty. 

Where  defendants  set  up  a  modus  of  two-pence  for  each  load   Goodenough 
of  hay  of  the  weight  of  one  ton,  payable  at  Easter  by  the  several   v.  Powell, 
occupiers,  in  lieu  of  tythe  of  hay;  and  by  their  answer  further  2  Russell,  219. 
stated,  that  the  amount  of  the  modus  payable  to  the  rector  under 
£uch  custom  had  been  usually  ascertained  by  a  person  on  behalf 
of  the  rector  inspecting  the  ricks  of  hay  made  within  the  parish 
in  each  year,  and  forming  an  estimate  of  the  number  of  loads  of 
one  ton  weight  contained  in  each  rick,  upon  which  estimate  the 
whole  of  the  annual  modus  payable  to  the  rector  was  calculated, 
but  that  this  mode  of  estimating  the  weight  formed  no  part  of  the 
custom,   the  modus  was  held  bad  for  uncertainty;  the  time  of 
weighing  being  uncertain,  and  there  being  a  difference  in  the 
weight  of  old  and  new  hay ;    and  the  Lord  Chancellor  Eldon 
refused  an  issue.  |j 

A  modus  to  pay  twelve-pence  for  every  acre  of  upland,  was  2P.Wn1s.j72. 
holden  to  be  good ;  because  what  is  upland  may  be  ascertained. 

The  prescription  was,  that  every  person  living  out  of  a  parish  2P.Wms.572. 
should  pay  four-pence  for  every  acre  of  meadow  or  pasture  occu-  Chapman  v. 
pied  by  him  in  the  parish.    This  was  decreed  to  be  a  good  modus ;  ng  q  ^^^^^^^ 
Lord  King  Chancellor,  and  Reynolds  and  Fortescue,  the  two  jus-  Chapman  v, 
tices  who  assisted  him,  being  of  opinion  that  it  was  certain  enough ;  Bishop  of  Lin. 

E  2  for 
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coin,  Mos.  R. 

266.  279. 
Gwill,  679. 
SEag.  &Y.  17. 

1  Roll.  Abr. 
651.  pi.  3. 

1  Roll.  Abr. 
651.  pi.  4. 

Anstr.  16. 
8  Mod.  375. 
Bunb.  105. 
171.  173. 
Bunb.  19S. 
Blacket  v. 
Finn. 

Bunb.  173. 
Phillips  T. 
Simes. 


for  tliat  there  is  no  great  difficulty  in  ascertaining  the  number  of 
acres  of  meadow  or  pasture  occupied  by  a  person  in  a  parish. 

;  and  see  this  case  cited  by  Thompson  B.  5  Anst.  638.  Gwill.  1427.|| 

A  modus  for  a  park  is  good,  although  the  quantity  of  land  of 
which  it  consists  be  not  mentioned;  for  a  park  is  sufficiently 
ascertained  by  its  boundaries. 

But  if  a  park  be  disparked,  the  modus,  unless  the  occupier  of 
the  disparked  land  allege  that  it  is  to  be  paid  for  a  certain  quantity 
of  land,  is  void. 

[A  modus  for  every  ancient  orchard  is  good.] 

The  time  of  paying  what  is  to  be  paid  as  a  modus  must  likewise 
be  certain. 

If  the  modus  be  to  pay  a  sum  of  money  yearly,  in  lieu  of  tythe, 
on  or  about  the  first  day  of  May,  this  is  not  a  good  modus, 
because  the  time  of  payment  is  uncertain. 

The  prescription  was,  to  pay  a  sum  of  money  as  a  modus  for 
the  tythe  of  sheep  at  Eastei;  or  when  the  sheep  shall  be  sold. 
The  modus  was  holden  to  be  void,  by  reason  of  the  uncertainty  of 
the  time  of  payment. 

II  But  it  is  held  sufficient  to  state  in  j^^^'^diiig  that  a  modus  is 
payable  at  or  about  a  particular  day ;  and  a  modus  may  be  esta- 
blished though  proved  to  be  payable  at  a  different  day  from  that 
laid  in  the  bill. 

A  modus  for  one  penny  for  every  turkey  laying  eggs,  or  every 
tenth  egg  laid  by  such  turkey,  at  the  option  of  the  vicar,  in  lieu 
thereof,  has  been  held  void  for  uncertainty,  as  no  certain  time 
was  given  if  the  option  were  made  to  take  it  in  money;  and 
therefore,  if  there  were  a  change  of  vicars,  it  would  be  uncertain 
to  which  it  would  belong,  [j 

qucere,  w  hether  it  is  not  sufficient  to  state  the  modus  as  payable  yearly,  and  supply  the  time  by 
evidence  ?    See  2  Eag.  on  Tyth.  1 14.,  and  cases  there  cited. 


Gwill.  802. 

1268. 


Roberts  v. 
Williams, 
12  East,  33. 
Gwill.  1650.; 
and  see  Scott 
V.  Carter, 
I  Young.  &  J. 
452,     But 


Cro.  Ja.  47. 
Webb  V. 
Warner.  Ld. 
Raym.  677. 


Ld.Ravm.360. 
Hill  v.'Vaux, 
Cro.  Eliz.  609. 
Salk.  656. 
12  Mod.  206. 
Bunb.  307. 

Salk.  656. 
Ld.  Raym. 


3.  Of  a  Modus  isohich  ammmts  to  a  Prescription  in  Non  decimando. 

A  modus  to  pay  the  tythe  of  part  of  a  thing,  which  is  tythable 
of  common  right,  in  discharge  of  the  t}'the  of  the  whole  thing,  is 
void. 

If  the  modus  be,  to  pay  the  tythe  of  hay  grown  upon  some  lands, 
in  discharge  of  the  tythe  of  hay  grown  upon  all  other  lands  in  the 
parish,  the  modus  is  bad ;  for,  as  it  is  only  a  recompence  as  to 
part,  it  amounts  to  a  prescription  in  non  dccimando  as  to  the  re- 
sidue of  the  hay  grown  in  the  parish. 

A  modus  to  pay  the  tythe  of  milk  part  of  the  year,  in  discharge 
of  the  tythe  of  milk  for  the  whole  year,  was  holden  to  be  void ; 
because  it  is,  in  effect,  a  prescription  in  non  decimando  as  to  milk 
for  part  of  the  year. 

But  if  the  tythe  of  a  thing,  as  of  wood,  be  only  due  by  custom, 
a  modus  to  pay  the  tythe  of  part  thereof^  in  discharge  of  the  tythe 

of 
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of  the  whole,  is  good ;  because  there  may  be  a  prescription  in  137.  12  Mod. 
non  (IccmandG  as  to  part  of  such  a  thing.  ii^- 

If  the  tythe  of  part  of  a  thing,  which  is  tythable  of  common   Hob.  250. 
right,  be  by  a  modus  made  more  vahiable,  the  modus,  aUhough  it  ^alk.  65g. 
is  to  be  paid  in  discharge  of  the  tythe  of  the  whole  thing,  is  good ;  lj  ^^^ra.^^' 
because  such  modus  may  be  a  recompence  for  the  tythe  of  the  -gg^  2  P.* 
whole  thing.  Wms.  521. 

A  modus  to  pay  the  tenth  cheese  from  the  first  day  of  May  Cro.  Eliz.  609. 
until  the  first  day  o^  August,  in  discharge  of  the  tythe  of  milk  for  Austin  v. 
the  whole  year,  is  good  ;  because,  by  the  labour  of  making  it  Lucas, 
into  cheese,  the  tythe  of  milk  is  made  more  valuable  so  long  as 
it  is  paid. 

A  modus  to  pay  a  quantity  of  a  thing,  which  is  tythable  of 
common  right,  in  discharge  of  the  tythe  of  the  whole  thereof, 
which  a  man  may  happen  to  have,  is  a  good  modus. 

A  modus  to  pay  thirty  eggs  of  the  produce  of  a  man's  own  Ld.  Raym. 
hens,  in  discharge  of  all  tythe  of  ewgs,  would  be  void ;  for,  as  thirty  f  so.  Hill  r. 
eggs  may  not  be  the  tythe  of  all  the  eggs  a  man  has,  such  a  modus    *  p^.^^  ^^^ ,. 
may  amount  to  a  prescription  in  noji  decimaudo  as  to  some  eggs. 

But  a  modus  to  pay  thirty  eggs,  in  discharge  of  the  tythe  of  all   1  Roll.  Abr. 
the  eggs  a  man  may  happen  to  have,  is  good;  for  these  eggs,   ^"^i^- P';'^'„ 
which  are  not  to  be  considered  as  tythe,  must  be  paid  at  all  ^  -Raym-oGO 
events,  whether  the  person  who  is  to  pay  them  have  hens  or  not. 

A  modus  for  the  tythe  of  one  thing,  which  is  tythable  of  com- 
mon rjoht,  can  never  be  a  discharo;e  of  the  tvthe  of  another 
thing,  which  is  likewise  tythable  of  common  right. 

The  viodiis  was,  to  pay  one  penny  for  every  mare ;  and  it  was  Cro.  Eliz.  446. 
alleged,  that  this  was  to  be  a  satisfaction  for  the  tythe  of  horses,   Grysman  v. 
mares,  and  colts.     This  modus  was  holden  to  be  void ;  because   Lewes, 
a  modus  for  one  thing  which  is  tythable  of  common  right,  it 
being  in  fact  only  a  recompence  for  the  tythe  of  that  thing,  can 
never  be  a  recompence  for  the  tythe  of  another  thing  which  is 
likewise  tythable   of  common  right ;    and,   consequently,    such 
modus,  which  amounts  to  a  prescription  in  non  decimaudo  as  to 
the  other  thing,  is  void. 

4.  Of  a  Modus  tc//^V/^  has  not  heen  constantly  -paid. 

It  is  laid  down,  that  if  a  modus  have  not  been  constantly  paid  Salk.  &5S, 

it  is  destroyed.  J^e  Arch- 

•'  bishop  of 

York  v.  The  Duke  of  Newcastle. 

And  it  has  been  holden  in  one  case,  that  if  a  modus  be  for  the   1  Roll.  Abr. 
tythe  of  hay  grown  upon  a  certain  piece  of  land,  and  the  land  651.  Sharp  v. 
be  converted  into  arable  land,  the  vwdus  is  destroyed.  Coult. 

But  it  is  in  other  cases  laid  down,  that  although  the  pay- 
ment of  a  modus  be  suspended  or  cease  for  a  time,  it  may  be  re- 
vived again. 

In  one  case  the  contrary  to  what  was  holden  in  the  case  of  Godb.  194. 
Sharp  and  Cotdt  is  laid  down  expressly  ;  for  it  is  laid  down,  that  Brown's  case, 
if  there  be  a  modus  for  the  tythe  of  hay  grown  upon  a  certain   IliEag.  &  Y. 
piece  of  land,  the  modus  is  only  suspended  by  converting  the  land  -°'''  <^will. 
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982. ;  and  see 
Cart  V.  Hodg- 
skin,  3  Swanst, 
1  Roll.  R.  121. 
Hooper  v. 
Andrews. 


2  Bulst.  240. 
Price  V. 
Mascal. 

2 P. Wins.  572- 
Chapman  v. 
Monson,  Hil. 
SG.  2. 


1  Eq.  Ca.  Abr. 
569. 


Select  Ca.  ii 
Chan.  32. 
"VVebber  v. 
Tajlor. 
llGwill.  636. 
1  Eag.  &  Y. 
802.(1 


1 1  Mod.  60. 
Startup  V. 
Dodderidge, 
Pasch.  4  Ann. 

Vin.  Abr.  tit. 
Disnies.D.  a. 
pi.  47.  Pole  V. 
Gardiner, 
Mar.  5.1707. 


Bunb.  10. 
Benson  v. 
Watkins,  Hil. 
sG.i. 

Heaton  v. 

Cook, 

AVightw.  281. 
2  Eag.  &  Youn 

Bunb.  78,  79. 
liFranklyn  v. 


into  arable  land,  and  revives  again  whenever  bay  is  grown  there*' 
upon. 
160.    Gwill.  815.    3Eag.&  Youn.  1241.11 

In  another  it  is  laid  down,  that  if  an  orchard,  for  which  there 
is  a  modus,  be  disorcharded,  the  modus  is  suspended ;  but  that, 
whenever  the  same  around  is  acjain  converted  into  an  orchard, 
the  JHodus  IS  revived. 

In  another  it  is  laid  down,  that  a  modus  is  not  destroyed  by  the 
payment  of  tythes  in  khid  for  some  years. 

And  the  doctrine  of  these  three  cases  is  adhered  to,  and  con- 
firmed in  a  modern  case. 

5.  Of  a  leaping  Modus. 

It  is  not,  as  has  been  already  observed,  necessary  that  a  modu 
should  have  been  constantly  paid,  yet  a  modfis  must,  when  paid 
have  been  constantly  paid  in  the  same  manner ;  otherwise  it  is 
called  a  leaping  modus,  and  is  therefore  void. 

The  modus  was,  to  pay  a  certain  sum  of  money  for  the  tythe  of 
certain  premises,  whilst  they  continue  in  certain  hands ;  but  if 
the  premises  should  come  into  other  hands,  then  the  said  sum 
or  tythes  in  kind  were  to  be  paid  at  the  election  of  the  parson. 
This  modus  was  holden  to  be  bad.  And  by  the  court,  —  There 
cannot  be  a  leaping  modus. 

6.  Of  a  Modus  'isohich  is  too  rank. 

Wherever  the  sum  of  money,  or  other  thing  paid  as  a  modus,  is 
of  greater  value  than  it  can  be  fairly  supposed  the  tythes  for 
which  it  is  paid  were  at  the  time  of  its  commencement  v.ortb, 
such  modus,  which  is  called  a  too  rank  modus,  is  void. 

A  prohibition  was  refused  because  the  modus  appeared  to  be  too 
rank.  And  by  Holt  C.  J.  —  Wherever  a  modus  runs  too  high, 
the  presumption  is  strong  that  it  is  not  a  modus. 

In  a  case  about  two  years  after  the  contrary  was  laid  down. 

The  modus  appearing  too  rank,  it  was  decreed  by  the  Court  of 
Exchequer  to  be  a  temporary  composition,  and  not  a  viodns :  but 
the  decree  was  reversed ;  for  churches  may  have  been  endowed 
with  more  than  the  value  of  the  tythes. 

But  it  has  been  since  holden  in  divers  cases,  that  a  modus  which 
is  too  rank  is  void. 

In  one  case,  a  modus  of  five  shillings  for  every  acre  of  wheat 
■was  holden  to  be  void,  as  being  too  rank ;  because  five  shillings  is 
very  near,  if  not  quite,  the  value  of  the  tythe  of  an  acre  of  wheat 
at  this  day. 

II  One  shilling  and  sixpence,  and  two  shillings  and  sixpence,  an 
acre  for  tythe,  have  been  severally  held  void  as  too  rank.|| 

.610. 

In  another,  a  modus  of  one  shilling  for  a  milch  cow  was  holden 
to  be  void,  because  it  is  too  rank.    And  by  the  court,  — A  shilling 

was, 
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\>ras,  at  the  time  this  modus  must  be  supposed  to  have  had  its  com-  The  Master  of 
mencement,  half  the  yearly  vahie  of  the  milk  of  a  cow.  ^*^-  Cross.|l 

And  in  the  same  case,  a  modus  of  sixpence  for  a  calf  was  holdeil 
to  be  too  rank. 

The  reportei'  of  this  case  does  indeed  say,  in  a  note,  that 
since  this  case  a  modus  of  sixpence  for  a  calf  has  been  holden  to 
be  good. 

And  in  another  case,  not  two  years  before  that  of  Beniiet  v.  Cunb.  57. 
Jenkins  (a),  a  modus  of  eleven-pence  for  a  milch  cow,  and  one  of  g^^j^  J"  ^f  ° 
sixpence  for  a  calf,  were  both  holden  to  be  good.  Exeter,  Hil. 

6  G.  1.  IJJenkinson  v.  Royston,  5  Price,  495.  Gvvill.  1878.  Holwell  v.  Blake,  M'Clell.  559. 
(a)  This  case  is  Franklyn  v.  The  Master,  &c.  of  St.  Cross ;  Bennet  their  lessee,  and  Jenkins  the 
vicar,  &c.    The  report  in  Bunb.  78.  seems  not  much  to  be  relied  upon.U 

It  may,  upon  comparing  the  two  last  cases,  be  doubtful  whether 
a  shilling  be  too  rank  a  modus  for  a  milch  cow,  and  sixpence  for 
a  calf:  but  they  both  confirm  the  doctrine,  that  a  modus  which  is 
too  rank  is  void ;  for  the  two  questions.  Whether  a  particular 
modus  be  too  rank,  and  whether  a  modus  which  is  too  rank  be 
void,  are  quite  distinct  and  independent  of  each  other. 

II  In  a  late  case,  where  a  modus  of  one  shilling  for  every  milch  Leathes  v. 

cOw,  in  lieu  of  the  tythe  of  milk  of  such  cow,  was  set  up,  the  ■^  n^^.'   '  _-- 
n  T-.      1  1-  1  •  17  4lr'nce,  o55. 

Court  ol  iiixchequer  du'ected  an  issue  on  the  ?7iodus.  It  appears 

the  occupiers  succeeded  on  the  issue,  8  Price,  562. ;  and  see  Tennant  v.  Wilsmore,  4  Wood, 
481.  ace.  In  Busk  v.  Lewis,  Jacob.  S63.,  Sir  Thomas  Plumer  M.  R.  overruled  a  modus  of  one 
shilling  for  a  milch  cow,  in  lieu  of  tythe  of  milk,  as  too  high. 

A  modus  of  three-pence  a  year  for  every  cow,  and  sixpence  for  Prevost  v. 
every  calf,  in  lieu  of  ty thes  of  cows,  calves,  and  milk,  is  good.         ^  prjce  R.  272. 

So,  a  custom  to  pay  for  every  foal  one  penny,  and  for  every  Jenkinson  v. 
milch-cow  two-pence,  and  for  every  heckforth,  or  heifer  that  had  V^?^?'^*^"  495 
had  but  one  calf,  one  penny,  in  lieu  of  milk  and  all  profit  arisin»  (^^\\^  i878.* 
from  such  cow  or  heifer,  except  the  calf,  is  good. 

A  modus  of  one  shilling  for  every  tenth  fleece,  in  lieu  of  the  y  ^°ro'u"b 
tythe  of  the  ten  fleeces,  was  held  rank.  4  pnce  sss.' 

A  modus  of  one  shillina;  for  every  seventh  pig,  on  the  ninth  Bertie  v. 
,  ,11  ^     t^        ^         11  Beaumont, 

day,  was  held  good  alter  some  doubt.  2  Price  305. 

But,  in  a  later  case,  a  modiis  of  one  shilling  for  every  tenth  pig,  Layng  v. 
in  lieu  of  tythe  of  such  pig,  was  held  rank,  and  also  objectionable  ;  J pjl-^g^gf^* 
because  nothing  was  stated  to  be  payable  for  the  numbers  above  Gwill.  i84i*. 
or  below  ten. 

A  modus  of  one  shilling  for  every  tenth  fleece,  in  lieu  of  the  Layng  v. 
tythe   of  the  ten   fleeces,   was  adiudged  void  by  the  Court  of  Yarborough, 
JLxchequer,  as  being  rank.  q^^jh  '1341^ 

See  Eag.  on  Tyth.  356.  notL 

A  modus  of  three-pence  for  a  lamb,  in  lieu  of  tythe  of  lambs,  has  Bertie  v. 

been  held  not  rank.  ^o "'"°"o', 

2  Price,  303.; 

and  see  Layng  v.  Yarborough,  ubi  suj)rd ;  Drake  v .  ^vaix\i,  5Price,  5G9.;  and  see  Askew  r. 
Greenhow,  2  Price,  314. 

A  modus  of  eight-pence  for  every  colt  has  been  established  by  Hockmore  v. 
the  Court  of  Exchequer.  iWood''4S5. 

1  Eag.  &  Youn.681» 
£  4  ^t 
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(■a)  Popplevvell 

V.  Canby, 

2  Wood,  590. 

(d)  Isaack  v. 

Portbury,  E. 

1711.  iWood, 

525.  1  Eag.& 

T.  697. 

(c)  Boscawen 

V.  Roberts, 

5  Wood,  174. 

2Eag.&Y.228. 

Gwill.  946. 

(rf)  Hiiit 

V.  Hill, 

5  Keb.  705. 

1  Eag.&  Y.  511 

1S7S. 

Torriano  v. 
Legge,  1  BI. 

R.  420. 
SRavn.  519. 


Atkyns  v. 
Lord  Wil- 
loughby  de 
Broke,  Anstr. 
402. 


Gwill.  1058. 
1192.  1238. 
1520. 


Moore  v. 
Beckford, 
cited  2  Bl.R. 
1257. 


So,  moduses  of  one  penny  for  every  brood  of  goslings  not 
exceeding  five,  and  two-pence  for  every  brood  above  that  number 
and  under  ten  (a) ;  of  one  farthing  for  every  goose  and  gosHng 
under  seven  (b) ;  of  three  halfpence  for  every  goose,  where  they 
do  not  amount  to  a  tythable  number,  and  tythes  in  kind  where 
they  do  (c) ;  a  young  goose  with  the  feathers,  payable  on  the  first 
o^  August,  in  lieu  of  all  tythes  of  geese  and  feathers  {d) ;  a  custom 
to  pay  geese  in  kind,  to  be  delivered  before  Midsummer ,-  and  if 
there  be  less  than  seven  geese,  for  every  goose  a  halfpenny;  and 
if  there  be  seven  and  under  ten,  to  pay  one,  and  be  allowed 
a  halfpenny  for  each  goose  wanting  to  make  up  the  number 
of  ten,  and  so  for  any  odd  number  of  geese  (<?) ;  —  have  been 
severally  adjudged  good  moduses.  |1 
.    (ff)  Jenkinson  V.  Royston,  H.  1818.    5  Price,  495.     sEag.  &Y.  96.    Gro, 

[A  modus  of  five  shillings  an  acre  for  all  land  sown  with  wheat, 
in  lieu  of  all  tythes  of  wheat,  is  too  I'ank.  So,  of  two  shillings 
and  sixpence  an  acre  for  all  land  sown  with  other  grain,  in  lieu 
of  all  tythe  of  such  grain.  So,  of  two  shillings  an  acre  for 
all  meadow  mowed,  and  one  shilling  and  four-pence  for  upland 
grass-ground  mowed,  in  lieu  of  all  tythes  of  grass  and  pasture. 
So,  of  two  shillings  and  sixpence  for  every  farrow  of  pigs  littered, 
in  lieu  of  all  tythes  of  them.  So,  of  eight  shillings  a  score  of 
lambs,  in  lieu  of  the  tythe  of  lambs.  So,  of  one  penny  a  fleece 
of  all  wool  shorn  in  the  parish,  in  lieu  of  all  tythe  wool.] 

The  court  will  not  decree  against  a  farm  modus  on  the  sjround 
of  rankness  :  for  there  is  a  very  material  difference  between  a 
farm-payment,  and  one  for  a  particular  species  of  produce.  In 
the  former,  many  reasons  may  have  prevented  the  tythes  from 
being  agreed  for  at  their  proper  price.  The  owner  may  have 
meant  a  bounty  to  the  clergyman ;  or  he  may  have  wished  to  pay 
for  an  exemption  from  tythes  for  the  sake  of  improvements. 
Besides,  it  is  hardly  possible  to  ascertain  the  comparative  value 
of  the  land,  or  of  the  produce,  in  former  times :  and  the  court 
should  not  be  nice  in  judging  of  the  value  or  the  goodness  of  the 
bargain,  where,  by  any  probable  circumstances,  the  modus  may 
have  been  a  real  agreement  between  the  parties  before  time  of 
memory.  More  especially  will  they  be  extremely  cautious  in 
deciding  such  a  question  without  the  intervention  of  a  jury,  if  the 
least  doubt  arise  as  to  the  fact  of  rankness. 

Il  Where  the  rankness  of  a  modus  is  apparent  on  the  face  of  it, 
a  court  of  equity  will  decide  against  it,  without  directing  a  trial 
at  law,  although  the  question  of  rankness  is  purely  one  of  fact, 
and  not  of  law ;  as  where  the  amount  of  the  moduses  appeared 
to  be  equal  to  the  tythes  in  kind  demanded  by  the  bill.  So,  also. 
Lord  TIardwicke,  in  one  case,  said  he  should  be  ashamed  to  send 
it  to  a  jury,  to  try  a  question  of  modus  of  thirty  pounds  per 
annum,  where  the  whole  value  of  the  tythes  did  not  exceed 
sixty  pounds ;  and  he  decreed  accordingly  for  the  parson,  with 
costs. 

But  the  cases  where  the  Court  of  Equity  has  allowed  the 

Gbjection 
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objection  of  rankness,  without  the  intervention  of  a  jury,  are  Chapman  v. 
principally  with  reference  to  the  value  of  particular  things  for  Smith  Gwill. 
which  the  modus  has  been  set  up;  as  where  it  is  so  much  for  a  ^q^\^  Cook" 
sheep  or  lamb,   or  a  particular  kind  of  product,  the  value  of  e  Ves.  g65. 
which  may  be  shewn  at  those  times  :  but  moduses  depending  on   8  Ves.  555. 
the  value  of  lands  at  particular  times,  present   a   much    more  "^y     '^^n' 

,,  %  •  ■  ii  •!  1  * /Y^  *  HnCl  SGC    Loll* 

complicated  question  ;  since  such  value  varies  by  dinerent  means,  ^^^  Tythes 

by  fluctuations  of  traffic  and   commerce,   by  improvements   in  204,205. 

cultivation,  by  accidental  rise  or  depreciation,  and  various  other  2  Eag.  on 

circumstances,  which  render  such  moduses  more  uncertain,  and  ^^^  •  ^^^* 
consequently  more  fit  subjects  for  the  investigation  of  a  jury.  || 

7.   Of  a  Modus  tc/i/c/z  is  liable  to  Fraud. 

A  modus  of  one  penny,  for  the  tythe  of  all  hay  arising  upon  a  Bunb.  162. 

farm,  being  prescriljed  for,  it  was  ol3Jected,  that  the  modus  is  liable  Finch  v. 

to  fraud;  for  that  all  the  land  may  be  turned  into  meadow,  and  Masters. 

then  only  one  penny  will  be  paid  for  the  tythes  of  the  whole  "^      '  s^"^^* 

farm  :  but  the  modus  was  holden  to  be  good.  jt  seems    ' 

doubtful  whether  the  word  "  hay,"  in  some  of  the  moduses  of  "  hay-penny,"  does  not  mean 
omething  quite  distinct  from  tythe  of  hay.  2  Eag,  on  Tyth.  81.  note.]) 

The  modus  was,  that  every  person  who  lived  out  of  a  parish  2  P. Wms.  569. 
should  pay  four-pence  for  every  acre  of  meadow  or  pasture  occu-  ^f  ■^'^* 
pied  by  him  in  the  parish.    It  was  objected,  that  such  a  modus  is   jvionson. 
liable  to  great  fraud ;  for  that  many  persons  would  live  out  of  the  ||S.  C.  nom. 
parish,  to  avoid  paying  tythes  in  kind ;  and  others  would,  by  Chapman  v. 
threatening  to  leave  the  parish  if  he  did  not  do  it,  compel  the  Bishop  of  Lin- 
parson  to  take  less  than  the  worth  of  his  tythes.    It  was  answered,   o^-s.'  Gwill. 
that  if  the  being  liable  to  fraud  is  an  objection  to  the  goodness  of  679.  2  Eag.  & 
a  modus,  scarce  any  modus  will  be  good,  because  every  one  is  in  Y.  ii.|| 
some  degree  liable  to  fraud.     The  modus  was  holden  to  be  good. 

8.   Of  a  Modusyor  such  Persons  as  live  out  of  the  Parish. 

It  has  been  holden,  that  a  modus  for  such  persons  as  live  out  of  1  Lev.  lie. 

the  parish  is  unreasonable;  for  that  the  inhabitants  of  the  parish,  Bawdry  v. 

as  being  liable  to  the  charge  of  the  repairs  and  vestments  of  the  Bunnell. 
church,  ought  to  be  most  favoured  in  the  payment  of  tythes. 

But  in  a  modern  case  such  a  modus  was  holden  to  be  good;  and  ~  P-  Wms, 

the  opinion  of  the  court,  in  the  case  of  Ba-j:dry  v.  Bnshell,  is  not  ^^J'  "^' ** 

only  said  to  have  been  a  hasty  one,  but  the  ground  of  it,  namely,  Monson. 

that  only  parishioners  are  liable  to  the  charges  of  repairs  and  vest-  ||S.  C.  nom. 

ments  of  the  church,  is  expressly  denied  to  be  law.  Chapman  v. 

Bishop  of  Lin" 
coin,  Mos.  R.  266.    Gwill.  679.    2  Eag.  &  Y.  1 1.|^ 

9.  Of  the  Extent  of  a  Modus. 

A  modus  for  a  garden  extends  only  to  the  ancient  ground  of  Bunb.  79. 
the  garden  ;  for,  if  more  ground  be  laid  to  the  garden,  the  ?nodus  Penot  v. 
does  not  extend  thereto.  Markworth. 

If  a  modus  be  to  pay  at  the  rate  of  a  certain  sum  by  the  acre   Lutw.  1074. 
for  the  tythe  of  all  hay  grown  in  the  parish,  the  modus  extends  to  Bunb.  79.344. 
clover,  saintfoin,  and  all  other  things  of  the  grass  kind,  although 

the 
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the  cultivation  of  some  of  these  has  been  lately  introduced  into 

the  parish. 
Fit2gib.  55.  But  if  a  modiis  be  for  the  tythe  of  all  hay  grown  in  the  parish. 

Fox  V.  Aide,     qy  for  the  tythe  of  all  hay  grown  upon  a  particular  farm  in  the 

parish,  the  modus  extends  only  to  the  ancient  meadow  of  the  parish 

or  farm. 
^  .^°^p  ^^'f  It  has  been  holden,  that  if  a  mill  be  erected  upon  a  piece  of 

Moi-e  Trin  ^'  ^^"^>  ^'*^^*  which  there  is  a  modus,  the  modus  extends  to  the  mill. 
59  Eliz. 

Cro.  Ja.  429.  Cut  this  case  does  not  seem  to  be  law ;  for  in  a  later  case  it  was 

Anon.  Trin.      holden,  that  a  mill,  although  it  be  erected  upon  land  discharged 
1 5  Ja.  I .  of  ty tlies,  is  liable  to  the  payment  of  tythe. 

Dodd's  MS.  204.    1  Eag.  &  Y.    Talbot  v.  May,  3  Atk.  1 7.    Gwill.  782.    2  Eag.  &  Y.  93. ;     and 
see  1  Eag.  on  Tyth.596.1| 

Caches  v.  ||  Where  a  mill  was  erected  on  land  discharged  by  an  enclosure 

1  oRr"^I\v"  fl'  ^^^  from  all  small  tythes  payable  in  respect  thereof,  it  was  held, 

588.  3  Ea".  &  t^^^t  t^^^  "^^^1  ^'^s  exempted  from  tythes  under  the  act.ji 

Y. 1326. 

4  Mod.  45.  If  there  be  a  modus  for  a  mill,  in  which  there  has  always  been 

Gnmley  v.        j^^^^.  ^^^  pj^j,.  ^f  stones,  and  a  second  pair  of  stones  be  added  to  the 
i'alkinsham.  -n      i  7  1^1 

USee^  Atk.17.  ^^^^'>  "^^  modus  extends  to  these. 
sVes.  &B.7i.|l 

1  Roll.  Abr.  If  the  stream  of  a  mill,  for  w^hich  there  is  a  modus,  be  by  the 

641.  pi.  1.         ^^.^  of  Qq^i  changed  from  its  usual  course,  and  afterwards  the 

owner  pull  that  mill  down,  and  erect  a  new  mill  upon  the  new 

stream,  the  modus  extends  to  the  new  mill. 

Ibid.  But  if  the  stream  had  been  changed  by  the  act  of  the  owner, 

the  new  mill  would  have  been  liable  to  the  payment  of  tythe. 

Bailey  v.  1|  Where  a  defendant  in  a  tythe  suit  set  up  a  farm  modus,  and 

Sewell,  an  issue  was  directed  to  try  whether  the  ancient  farm  consisted 

iKuss.K.239.  Qf  t]-,e  lands   mentioned  in  the  answer,   and  whether  a  certain 

modus  had  been  immemorially  payable  for  the  tythes  arising  upon 

it;  and  the  jury  found  that  the  farm  consisted  of  those  lands, 

together  with  four  other  closes,  and  was  covered  by  a  modus :  the 

circumstance  of  the  farm  consisting  of  other  lands  than  those 

mentioned  in  the  pleadings,  was  held  no  ground  for  a  new  trial, 

unless  the  plaintiff  could  shew  that  he  had  evidence  respecting 

those  four  closes,  which,  on  the  supposition  that  they  were  parcels 

of  the  alleged  ancient  farm,  might  materially  vary  the  substance 

of  the  case.  II 

(S)  Of  a  Prescription  in  Non  decimando. 

1  Roll.  Abr.        A    SPIRITUAL  person  may  prescribe  in  non  decimando  ;  be- 
653.  Cro.  Eliz.  cause  every  such  person  was,  at  the  common  law,  capable  of 

206.  216.  511.  receiving  a  m-ant  of  tythes. 

Cro  Car.  423.  00  .' 

Another,  aud  the  principal  reason,  is,  that  the  church  does 
not  lose  any  thing  by  such  prescription ;  a  spiritual  person  hav- 
ing the  benefit  thereof. 

1  Roll.  Abr;  The  churchwardens  of  a  parish,  although  they  hold  land  for 

653.  pi.  6.  repaii-ing 


(S)  Of  a  Prescripiion  in  Non  decimando.  59 

repairing  the  church,  cannot  prescribe  in  no7i  decimando  for  the 
land  ;  because  they  are  not  spiritual  persons. 

If  a  layman  be  tenant  for  years,  to  a  spiritual  person,  of  land   j  j^ou  ^jj^. 
which  is  discharged  of  tythes,  he  may  prescribe  in  non  decimando  653.  pi.  4. 
for  the  land  ;  because,  as  the  possession  oftlie  tenant  is  in  point  Cro.Eliz.2iG. 
of  law  the  possession  of  the  landlord,  the  prescription  in  this   ^l^'  '^^' 
case  would  be  in  the  right  of  a  spiritual  person.  ' 

But  if  a  spiritual  person  grant  an  estate  of  inheritance  in  land,   (^,.q  q.^j.  403, 
for  which  the  spiritual  person  might  himself  have  prescribed  in  Hardr.  315. 
noji  decimando,  to  a  layman,  the  grantee  cannot  prescribe  in  non  2  Keb.  29. 
decimando  ;  because  the  prescription  would  be  in  his  own  right.   ^        '^^^' 

It  has,  however,  been  holden,  that  a  layman,  who  holds  land  q^^  gjj^  'j^^^ 

by  copy  of  court-roll  of  a  manor  discharged  of  tythes,  may  pre-  Crouch  v. 

scribe  in  non  decimando  for  the  land,  although  he  has  an  estate  Fryer,  Yelv.  2. 

of  inheritance  therein.  "^'^"'^•"\^" 

1  Eag.  &  Y. 

167.     See  Monck  v.  Huskisson,  Simon's  R.  280.[1 

A  layman  may  prescribe  in  modo  decimandi,  but  he  cannot  iiRep.  i.~, 

prescribe /«  no7z  decimando,  ^oy  any  thino;  which  is  tythable  of  ^       ';     i^V 

.  ^  J  CI  J  Q5o  Cro  Eliz 

common  right;  because  a  layman  was  not,  at  the  common  law,   ^^J  ^^^^  ^gg* 

capable  of  receiving  a  grant  of  tythes  ;  and  it  has  been  holden   765.  Hob.  296- 
in  favour  of  the  church,  that  the  right  of  tythes  cannot  be  taken  2P.\Vms.575. 
away,  unless  an  actual  recompence  be  paid  for  the  same,  or  unless 
the  instrument  by  which  the  land  has  been  thereof  discharged 
be  produced. 

It  has  been  holden,  in  two  modern  cases,  that  a  layman  can  no   Bunb.  325. 
more  prescribe  in  non  decimando  against  an  impropriator  than   Charlton  v. 
against  a  rector;  for  that  both  are  equally  entitled  of  common  Charlton, 
rfght  to  tythes.  ^       ^  Ibid.  3,5  The 

o  J  Corporation 

of  Bury  v.  Evans. 

II  This  doctrine,   which  has  been   frequently   doubted,    and  Fanshaw  v. 

regretted,  by  able  judges,  is    now  completely  established  as   I^otherain,  ^ 

law;  and  it  is  settled,  that  evidence  of  long  and  uninterrupted   -^o^"',  "i\' 
•  c       ^        \  ^  •  •         ^02.  note  (a). 

retainer  01  tythes  by  a  layman  can  no  more  raise  a  presumption  Xa^le  v.  Ed- 

of  grant  as  against  a  lay  impropriator  than  against  a  spiritual  wards,  Gwill. 

rector,      lu  Famhaiv  \.^ More,   Gwill.  781.,  B."C/r/r/^-£' observed,    1442.  Berney 

that  though  the  authorities  against  such  a  prescription  were  great,  ^'  v^'^^'i'o 

the  reason  of  them  grew  weaker  every  day.     Before  the  Reform-  Heathcote  v. 

ation,  all  tythes  were  ecclesiastical ;  and  a  layman  could  have  Aldridge, 

tythes  by  way  of  discharge  only,  by  grants  of  parson,  patron,    1  Madd.  236. 

and  ordinary.     Since  that  time,  there  were  many  other  ways  both  ^^^^^  ^,' 

of  having  tythes,  and  being  discharged  from  them.     Since  tythes   2  Price  R. 358. 

have  been  in  the  hands  of  lay  impropriators,  many  persons  have 

purchased  discharges  for  their  particular  lands:  yet  if  these  grants 

are  lost,  by  the  common  fate  of  things,  those  persons  must  lose 

the    benefit    of    their  purchases.       It  is  very  hard    that  time, 

M'hich  strengthens  all  other  rights,  should  weaken  this.     Lord 

Longhhorough,  in  an   extra-judicial  opinion,  expressed  himself 

strongly  against  the  doctrine  in  Rosex.  Calland,  5  Ves.  J.  186. 

as  did  C.  B.  Macdonald  in  Petre  v.  Blencoe,  3  Anst.  ^\:o. ;  and 

Lord  C.  Eldon,  in  Bcrney  v.  Harvey,  17  Ves.  127.,  observed,  that 

there  was  a  decision  against  it  in  the  Court  of  Exchequer  in  1 727 ; 

and 
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and  that  both  Lord  Talbot  and  Lord  Hard'wicJce  had  struggled 
against  it ;    and  in  Meade  v.  Norburt/,  2  Price,  34.7.  Wood  B. 
strongly  controverted  it.     The  courts,  however,  have  decided, 
that  it  is  too  firmly  settled  to  be  now  overthrown. 
Ibid, ;  and  see       To  establish  a  grant  from  a  lay  impropriator,  it  is  not,  how- 
Gwill.  io45.      ever,   necessary  to  produce  it:  it  is  sufficient  to  prove  that  such 
1  Price,  255.  .    V  ^  •     c    t.       •  ,. 

a  grant  did  m  tact  exist. 

Scott  V.  There  is,  however,  a  settled  distinction  between  mere  non- 

Airey,  Gwill.  payment  of  tythes  (which  amounts  only  to  iioii  decimaiido),  and 

/4.    tiut  actual  pernancy  and  possession  of  them,  separate  from  and  in- 

2Ves.j.  625.  dependent  of  any  interest  in  the  land.     In  the  former  case  the 

Heathcote  v.  possession  has  been  unlawful,  and  the  court  can  pay  no  regard  to 

Aldridge,  fjjg  length  of  it:  in  the  latter,  the  title  is  not  unlawful,  and  long 

1  Madd.  236. ;  ?  \u       c  •  r  c  \  » 

andseeiEden    possession  may  therelore  raise  a  presumption  oi  grant. |[ 

R.  305.  note.  Bacon  v.  Williams,  1  Sim.  &  Stu.  415.    5  Russell,  525. 

1  Roll.  Abr.  It  is  said  to  have  been  holden  in  one  case,  that  the  inhabitants 
6a4.  Kidden  q£-  j.^^  hundreds  may  prescribe  in  non  decmiando,  for  a  thing 
Pasch.        '  which  is  tythable  of  common  right. 

15  Car.  1.  ||This  was  a  claim  not  to  pay  tythe  of  grain  ground  by  a  common  baker  in 
his  trade  ;  and  on  this  ground  he  would  seem  exempted  from  tythe  at  common  law  without 
any  prescription.  See  Gwill.  974.  5  Wood,  285.  2Eag.  &Y.  240.  Wightwick,  15.  Gwill. 
1655.    1  Eag.  on  Tyth.  400.|| 

Ld.  Raym.  But  in  a  subsequent  case  it  is  laid  down,  that  neither  of  the 

157.  Hicks  V.  inhabitants  of  two  hundreds,  nor  of  a  whole  county,  can  prescribe 

VVoodson,  ^  z'yz  Hou  decimaudo  for  a  thing  which  is  tythable  of  common  right; 

12  Mod.  ill.  ^^^d  it  is  added,  that  as  no  single  inhabitant  of  a  hundred  or 

Salk.  655.  county  can  in  such  case  prescribe  in  non  decimando,  it  would  be 

l|See  Nagle  v.    absurd  to  hold,  that  all  the  inhabitants  of  a  hundred  or  county 

Edwards, 

5  Anst.  702.  J 

Gwill.  1442.  Smith  v.  Johnson,  Gwill.  606.    Page  v.  Wilson,  2  Jac  &  W.  515.|1 

Ld. Raym.  157.  It  is  indeed  true,  that  a  prescription  in  non  decimando  for  wood 
12  Mod.  111.  |3y  the  inhabitants  of  a  hundred  has  been  holden  good;  but  no 
C  mb^  404  inference  can  be  drawn  from  hence ;  because  tythe  of  wood, 
IJIt  is  settled,  which  does  not  renew  annually,  is  not  due  of  common  riglft, 
that  such  a  for  ill  ancient  times  it  was  only  paid  in  particular  places  by 
prescription  custom, 
is  good ;  but 

it  can  only  be  claimed  by  a  well-known  division  of  the  country.  See  Nagle  v.  Edwards, 
5  Anst.  702.  Page  v.  Wilson,  2  Jac.  &  W.  515.  Chichester  v.  Sheldon,  1  Turner,  245. ;  and 
it  seems  a  liberty  cannot  so  prescribe.   Johnson  v.  Bois,  Gwill.  375.    3  Eag.  &  Y.  1210.1| 

(T)  Of  a  Discharge  of  Tythes  by  Grant. 

i  Rep  45.  A  LAYMAN  was  not,  at  the  common  law,  capable  of  receiv* 

11  Rep.  15.  ing  a  grant  of  tythes. 

Cro.  Eliz.295.  599.  765.    Hob.  296. 

2  Rep.  44.  But  the  land  of  a  layman  could,  at  the  common  law,  have  been 
Bishop  of  discharged  of  tythes  by  grant,  provided  the  parson,  patron,  and 
Winchester  s     ordinary  were  all  parties  thereto. 

case.  J  i.  .  . 

\V      573        '^"^  ^  discharge  of  tythes   by  such  grant,  in  case  it  were 
Chapman  v.  '  obtained  before  the  restrictive  statutes,  is  at  this  day  good. 
Monson.    Cro.  Car.  423. 

A  layman 
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A  layman  cannot  avail  himself  of  a  discharge  of  tythes  by  o  P.Wms.  57. 
grant,  unless  he  produce  the  deed  of  grant;  for  if  this  be  not  Chapman  v. 
produced,  tythes  must  be  paid,  although  none  have  been  paid  Monson, 
within  time  of  memory ;  because  a  layman  cannot  prescribe  in   \^^(^\'1^y. 
non  decimando.  653.  Cro. 

Eliz.  293.  512.  599.  763.   Hob.  296.     IJItis  sufficient  to  give  evidence  of  the  existence  of  such 
a  grant  without  producing  it.     1  Eden,  R.  302.  note  («).    1  Price,  253.1| 


(U)  Of  a  Discharge  of  Tythes  by  Bull. 


S 


PIRITUAL  persons  heretofore  frequently  purchased  bulls  2  Inst.  652, 
from  the  pope,  for  discharging  their  lands  of  the  payment  of  ^^^• 
tythes. 

The  practice  of  doing  this  seems  to  have  been  more  prevalent  Cro.  Ja.  454. 
after  the  ordinance  of  Pope  Pascal  the  Second,  by  which  it  was  ^  Rep.  44. 
ordained,  that  only  the  lands  of  the  Cistercians^  Hospitcdlers,  and 
Templars  should  be  exempted  from  the  payment  of  tythes. 

It  was  the  opinion  of  Col'e  C.  J.,  that  the  pope  never  had  the   2  Inst.  653. 
power  of  discharging  any  land,  belonging  to  a  subject  of  this 
realm,  of  the  payment  of  tythes. 

For  the  sake  of  removing  all  doubt  as  to  this,  and  of  putting  a 
stop  to  the  practice  of  purchasing  bulls  for  discharging  land  of 
the  payment  of  tythes,  it  is  by  the  2  H.  4.  c.  4.,  after  reciting 
that  the  order  of  the  Cistercians  in  this  realm  had  purchased  cer- 
tain bulls,  to  be  discharged  of  the  tythes  of  their  lands  let  to  farm, 
enacted,  "  That  the  religious  of  the  order  of  Cistercians  shall  be 
*'  in  the  state  they  were  in  before  such  bulls  were  purchased; 
"  and  that  if  they  of  the  said  order,  or  any  other,  religious  or 
*'  seculars,  of  whatsoever  state  or  condition  they  be,  do  put  the 
*'  said  bulls  in  execution,  or  do  from  henceforth  purchase  other 
*'  such  bulls ;  or  by  colour  of  the  same  bulls,  purchased,  or  to 
"  be  purchased,  do  take  advantage  in  any  manner,  a  writ  of 
*'  prcemunire  facias  shall  go  against  them." 

(W)  Of  a  Discharge  of  the  Payment  of  Tythes  by 

Order. 

TN  ancient  times,  monks  of  all  orders  were  discharged  of  the 

payment  of  tythes. 

But  as  monks,  in  process  of  time,  increased  to  a  great  degree,   Cro.  Ja,  454, 
and  had  such  large  possessions,  that  holy  church  was  thereby  2  Rep. 44. 
greatly  impoverished,  etflia  devoravit  matrem.  Pope  Pascal  the  Cro.  Ja.  57. 
Second   ordained,    that  monks'  orders,  except  the   Cistercians,       nst.  6^2. 
Templars,  and  Hospitallers,  or  of  St.  John  of  Jerusalem,  should 
be  liable  to  the  pajTiient  of  tythes. 

This  ordinance  being  found  insufficient  to  prevent  the  im-  2  Rep,  44. 
poverishment  of  the  church,  another  was  some  time  after  made  Cro.  Ja.  454. 
by  Pope  Adrian  the  Fourth ;  by  which  even  the  lands  of  those  ^ro  la^57 
three  orders,  except  the  lands  quae  propriis  manilms  excoluntur, 
were  rendered  liable  to  the  payment  of  tythes. 

The  privilege  of  being  discharged  of  tythes  extended  only  to  Hit  extends 
such  lands  as  those  three  orders  were  possessed  of  about  the  year  only  to  such 

1200; 
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1200;  for  all  parochial  tythes  being  at  that  time  appropriated 
'  o''^^''^  to  the  persons  who  had  the  cure  of  souls  in  the  respective 
thptinipof  parishes,  it  followed,   that  if  land  in  a  parish  were  afterwards 


Townley  v. 
Tomlinson, 
Gwill.  1004 


Cro.  Ja.  608 
Gerrard  v. 
Wrisjht. 


lands  as  the 

three  orders 

were 

ofat  tile  time  of  P'^i'isnes,  It  toiioweo,  cnac  ii   iana  m  a  pr 

the  last  gene-     granted  to  either  of  these  orders,  it  would  be  liable  to  the  pay- 

ral  council  of     n^ent  of  tythes. 

Lateran,in  the 

seventeenth  year  of  King  John  1215;  the  exemption  being  granted  by  the  council,  and  allowed 

by  the  general  consent  of  the  realm.     2  Inst.  651.    Stavely  v.  UUithorne,  Hard.  101.|| 

Dickenson  v.  ||Tlie  privilege  of  exemption  was  also  granted,  by  Pope  Inno- 

Greenhill,  ^^„^  ^j^g  Third,  in  the  year  1 198,  to  the  order  of  Premons,tratense& 
(canons  oi  St.  Austin^  who  established  their  order  at  Premonstra- 
tum  in  Picardij) ;  and  the  privilege  appears  to  have  beenallowed 
in  the  twelfth  year  of  Ed'xanl  the  Third,  and  a  decree  made 
1017.  Toller,  accordingly:  but  it  is  now  clearly  settled,  that  as  this  bull  of  ex- 
emption was  never  received  as  law  in  England,  like  the  privilege 
granted  to  the  other  orders  by  the  council  of  Lateran,  a  title  to 
exemption  cannot  be  derived  from  the  possession  of  lands  of  this 
order.  || 

As  a  discharge  of  tythes  by  order  was  personal,  every  such  dis- 
charge must,  upon  the  dissolution  of  the  religious  houses  to  whose 
persons  it  was  annexed,  have  been  at  an  end,  if  it  had  not  been 
continued  by  one  or  more  statutes. 
51  H.8.  c.  ij.  By  the  31  H.  8.  c.  13.  §21.  it  is  enacted,  "  That  the  king,  his 
§21.  "  heirs  and  successors,  and  every  person,  his  heirs  and  assigns, 

"  which  hath,  or  hereafter  shall  have,  any  manors,  lands,  tene- 
"  ments,  or  other  hereditaments  whatsoever,  which  belonged,  or 
'  "  now  belong,  unto  any  monasteries,  abbathies,  priories,  nun- 

*'  neries,  colleges,  hospitals,  houses  of  friars,  or  other  religious  and 
"  ecclesiastical  houses  or  places,  shall  have,  hold,  and  enjoy  the 
"  said  manors,  lands,  tenements,  and  other  hereditaments  what- 
"  soever,  and  every  of  them,  discharged  and  acquitted  of  the 
*'  payment  of  tythes,  as  freely,  and  in  as  ample  a  manner,  as  the 
"  said  late  abbots,  priors,  abbesses,  prioresses,  and  other  eccle- 
"  siastical  governors  and  governesses,  or  any  of  them,  had,  held, 
"  occupied,  possessed,  or  enjoyed  the  same,  or  any  parcel  thereof, 
*'  at  the  days  of  their  dissolution,  suppression,  renouncing,  re- 
"  linquishing,  forfeiting,  giving  up,  or  coming  to  the  king's 
"  highness,  of  such  monasteries,  abbathies,  priories,  nunneries, 
"  colleges,  hospitals,  houses  of  friars,  or  other  rehgious  or  eccle- 
"  siastical  houses  or  places,  or  any  of  them." 
Cro.Ja.  57.  By  this  statute,  the  privilege  of  being  discharged  of  tythes, 

608.  Cro.  Car.  which  the  monks  of  the  order  oS.  Cistercians,  Templars,  Hosintallers, 
24.  Hob.  506.  Qj^.  qI^  gf^  John  of  Jerusalem,  had  enjoyed  for  all  the  lands  quamdiu 
propriis  maiiibus  excohmtur,  which  they  were  possessed  of  before 
the  appropriation  of  parochial  tythes,  was  continued  to  such  of 
these  lands  as  were  thereby  vested  in  the  crown. 

It  has  been  holden,  that  if  land,  heretofore  discharged  by  order 
of  tythes,  be  at  this  day  discharged  of  tythes,  aright  of  common, 

either  appendant  or  appurtenant  to  the  land,  is  likewise  discharged 
|lSo,also,un.    ^         ^ 
der  a  grant  ot 

the  t}thes  arising  out  of  farms,  lands,  &c.  the  tythes  arising  in  respect  of  rights  of  common 
appurtenant  to  such  farms  or  lands  will  pass ;  and,  consequently,  allotments  awarded  under 
an  enclosure  act,  in  respect  of  such  rights  of  common,  are  tythe  i'rce.   Lord  Gwydyr  v.  Foakes, 

7  Terra 


Bunb.  1^8 
Lambert  v 
Gumming. 


(W)  Of  a  Discharge  of  the  Payment  of  Tythes  hij  Order,  63 

7  Term  R.  641.  Steele  v.  Manns,  5  Barn.  &  A.  22, ;  and  see  Stockwell  v,  Terry,  iVes.  117. 
Moncaster  v.  Watson,  3  Burr.  1575.    White  v.  Lisle,  4  Madd.  214.    Gwill.  1920.|| 

Evidence  of  a  great  tythe  having  been  paid  for  land,  whilst    Bunb.  122. 
it  was  in  the  hands  of  the  monks  of  an  order  capable  of  a  dis-   Lord  v.  Turk, 
charge  of  the  payment  of  tythes,  is  the  best  evidence  which  can    ll^ee  Donmsoa 
at  this  day  be  given,  that  the  monks  were  not  possessed  of  the    I'^ypciel'&Y 
land  before  the  appropriation  of  parochial  tythes.  24.  Carysfort 

V.  Wells,  Id.  606.  However,  proof  of  payment  of  tythe  by  the  landowners  will  not  destroy  the 
exemption  rat'wnc  orcUnis,  if  it  is  clearly  proved  that  the  lands  belonged  to  the  monastery 
before  the  council  of  Lateran  ;  for  the  abbot  or  prior  could  not  permanently  dispense  with 
the  privilege  by  any  agreement  to  pay  tythe.  Stavely  v.  UUithorne,  Hard.  101.  1  Wood,  24. 
Gwill.  502^1 

But  evidence  of  the  payment  of  a  small  tythe  for  land,  whilst   Clayt.  55. 
it  was  in  the  hands  of  the  monks  of  an  order  capable  of  a  discharge  P    ^"' 
of  the  payment  of  tythe,  is  not  evidence  of  this ;  because  lands 
discharged  by  order  were  only  discharged  of  the  payment  of  great 
tythes. 

A  tenant  for  life  of  land  which  was  discharged  by  order  of  the  Hardr.  174, 
payment  of  tythes  at  the  time  of  the  dissolution  of  the  religious   ^^9:  '^^''^o" 
house  to  which  it  belonged,  is  not  at  this  day  discharged  of  the  n[^yt  53  ' 
payment  of  tythes ;  for  the  construction  of  the  31  H.  8.  c.  13.  has 
always  been,  that  the  privilege  of  being  thereby  discharged  of  the 
payment  of  tythes,  is  only  continued  to  those  who  have  an  estate 
of  inheritance  in  the  land. 

j|It   has  been   since  decided,   that  a  tenant  for  life  under  a  Hett  v. 
settlement  is  entitled  to  such  discharge.     Qiuvre,  as  to  a  mere  -^^eads^GwilL 
lessee  for  life  ?  1|  y!  Ca.'^i 384 !  ' 

It  was  found  by  a  special  verdict,  that  the  lands  in  question,  Cro.  Ja.  559, 
heretofore  belonging  to  an  abbey  of  the  Cistercian  order,  were  Porter  v. 
discharged  of  the  payment  of  tythes  quamdiii  propriis  manibus  ex-  B^'^""'-^'''  . 
colimtur ;  that  these  lands  were  in  lease  for  years  at  the  time  of  Ha,.(ir.  190. ' 
their  being  vested  in  the  crown  by  the  31  H.  8.  c.  13.,  and  that  ||Cowleyv. 
the  lease  was  now  expired :  and  the  question  was,  whether  the  Keys,  Gwill. 
grantee  in  fee  of  the  crown  should  be  discharged  of  the  payment  ^^°^-ll 
of  tythes  qiiamdiic  propriis  maiiibiis  excoluntur?     It  was  holden, 
that  he   should:    and  by  the  court — Although  the  tenant  for 
years  paid  tythes  for  the  lands  at  the  time  of  the  dissolution  of 
the  abbey;  yet  as  the  abbot  would  have  holden  them,  in  case  the 
lease  thereof  had  expired  before  the  dissolution,  discharged  of 
the  payment  of  tythes  quamdiu  j^^opriis  inanibus  excoluntur^  the 
grantee  of  the  crown  ought  to  hold  them  in  the  same  manner. 

By  the  27  H.  8.  c.  28.  §1.,    all    religious    and    ecclesiastical  27  H,  s.  c.28. 
houses,  whose  possessions  were  not  of  the  value  of  more  than  two  §  i- 
hundred  pounds  a  year,  were  to  be  dissolved;    and  the  lands, 
tenements,  tythes,  and  other  hereditaments  of  such  religious  and 
ecclesiastical  houses  were  to  be  vested  in  the  crown. 

And  by  §  2.  it  is  enacted,  "  That  every  person  v»ho  now  hath,  §  2. 

"  or  hereafter  shall  have,  any  letters  patent  of  the  king's  highness 
"  of  the  lands,  tenements,  tythes,  or  other  hereditaments  which 
"  appertained  to  any  religious  house  heretofore  dissolved,  or  which 
"  appertaineth  to  any  religious  house  that  shall  be  suppressed  or 
"  dissolved  by  the  authority  of  this  act,  shall  have  and  enjoy  the 

"  said 
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Hob.  306. 
Cro.  Ja.  57. 
608.  Cro,  Car. 
24. 


51  H.  8.  c.  15. 


"  said  lands,  tenements,  ty  thes,  and  other  hereditaments,  specified 
*'  in  their  letters  patent,  in  like  manner,  form,  and  condition 
"  as  the  abbots,  priors,  abbesses,  prioresses,  and  other  chief 
"  governors,  had  or  ought  to  have  the  same,  if  they  had  not 
"  been  suppressed  or  dissolved." 

It  has  been  frequently  determined,  that  no  land,  heretofore  dis- 
charged by  order  of  the  payment  of  tythes  quamdm  j)ropriis  mani- 
bus  excoluntur,  which  in  pursuance  of  this  statute  was  vested  in 
the  crown,  is  discharged  of  the  payment  of  tythes. 

There  is  in  the  3 1  H.  8.  c.  13.  a  clause  in  the  third  paragraph 
to  the  same  effect,  concerning  the  lands  of  religious  houses 
thereby  vested  in  the  crown  :  but  it  is  plain,  from  a  subsequent 
clause  in  the  twenty-first  paragraph  of  the  31  H.  8.  c.  13.,  by 
which  such  lands  are  discharged  of  the  payment  of  tythes,  that 
the  legislature  were  sensible  that  such  lands  were  not  discharged 
thereof  by  the  former  clause ;  for  if  they  had  been  thereby  dis- 
charged, the  inserting  of  another  clause  of  discharge  would  have 
been  altogether  nugatory. 

By  the  twenty-first  paragraph  of  the  31  H.  8.  c.  13.  only  such 
lands,  heretofore  discharged  by  order  of  the  payment  of  tythes 
quamdiu  projoriis  manibiis  excoluntur,  are  discharged  of  the  pay- 
ment of  tythes  as  came  to  the  hands  of  Henry  the  Eighth  cifter 
the  fourth  day  of  Februaiy  in  the  twenty-seventh  year  of  his 
reign. 

In  consequence  of  this  it  has  been  holden,  that  no  lands,  here- 
tofore discharged  by  order  of  the  payment  of  tythes  quamdiu  pro- 
priis  manibus  excoluntur,  which  were  vested  in  the  crown  in  pur- 
suance of  the  27  H.  8.  c.  28.,  were  discharged  of  the  payment  of 
tythes  by  the  31  H.  8.  c.  13.;  for  as  the  lands  vested  in  the  crown 
by  the  former  of  these  statutes,  were  by  relation  vested  upon  the 
fourth  day  of  February  in  the  twenty-seventh  year  of  the  reign  of 
King  Henry  the  Eighth,  that  being  the  first  day  of  the  session 
of  parliament  in  which  the  27  H.  8.  c.  28.  was  made,  the  latter 
statute  cannot  extend  to  those  lands. 

It  has  been  holden  in  two  cases,  that  lands  heretofore  dis- 
charged by  order  of  the  payment  of  tythes  quamdiu  jvoj^riis 
manibus  excohmtur,  which  were  vested  in  the  crown  by  the 
32  H.  8.  c.  24.  [a)  are  not  at  this  day  discharged  of  the  payment 
of  tythes. 

Cornwallis  v.  Spalding,  Hil.  44  Eliz.  l|(a)  These  were  the  possessions  of  the  order  of  St. 
John  of  Jerusalem.ll 

2  Rep.  46.  The  As  there  is  no  discharmn<T  clause  in  this  statute,  such  lands 
ArcHDisnop  ot  j^^gf  jf  ^^^  ^^.g  discharoed  of  the  payment  of  tythes,  be  dis- 
Canterbury  s       ,  iiS^,tt^,^ 

case.  charged  by  the  3 1  H.  8.  c.  1 3. 

It  appears,  indeed,  upon  comparing  the  discharging  clause  in 
the  twenty-first  section  of  the  31  H.  8.  c.  13.  with  the  third  sec- 
tion of  the  same  statute,  that  the  discharge  extends  to  the  lands 
of  religious  houses  "  which  thereafter  shall  happen  to  be  dis- 
*'  solved,  suppressed,  renounced,  relinquished,  forfeited,  given 
*'  up,  or  bij  any  other  means  come  to  the  kirig's  highness."  But 
the  construction  in  one  of  the  cases  was,  that  the  words,  or  by 

any 


Hob.  506.  Cro 

Ja.  57.  608. 
Cro.  Car.  24. 


2Rep.46. 

The  Archbi- 
shop of  Can- 
terbury's case 
Trin.  38  Eliz. 
Cro.  Ja.  58. 


(\V)  Of  a  Discharge  of  the  Pai/ynent  ofTyllies  by  Order.  GJ 

anxj  other  means  come  to  the  kind's  highness,  do  not  include  a 
cominir  by  act  of  parliament;  for  if  the  legislature  had  intended 
to  include  a  coming  to  the  king  by  act  of  parliament,  this,  which 
is  the  highest  way  of  coming,  would  have  been  mentioned  before 
the  couiing  by  dissolution,  or  by  the  other  inferior  ways  which 
are  therein  particularly  mentioned.  And  in  support  of  this  con- 
struction a  case  was  relied  on,  in  which  it  had  been  holden,  that 
bishops  are  not  included  under  these  words  of  the  13  Eliz.  c.  10. 
*'  Colleges, deans  and  chapters,  parsons,  vicars,  and  others  having 
"  ecclesiastical  livings  ;"  because  as  persons  of  an  inferior  rank 
are  expressly  mentioned,  bishops,  if  it  had  been  intended  to 
include  them,  would  have  been  likewise  expressly  mentioned. 

But  it  has  been  holden  in  a  subsequent  case,  by  three  judges    i  Jo".  187. 
against  one,  that  lands  heretofore  discharged,  by  order,  of  the  ^ygg[JJ^^'^  ^^^-^^^ 
payment  of  tythes  quamdiii  propriis  manikis  excoluntu;',   which   4Car.  i! 
were  vested  in  the  crov/n  by  the  32  H.  8.  c.  24..,  are  at  this  day 
discharged  of  the  payment  of  tythes ;  for  that  the  words  in  the 
third  paragraph  of  the   31  H.  8.  c.  13.,    which  thereafter  shall 
happen  to  be  dissolved,  include  every  kind  of  dissolution,  and  con- 
sequently a  dissolution  by  act  of  parliament ;  and  that  the  words, 
or  by  any  other  means  come  to  the  ki?ig's  highness,  include  as  well 
a  coming  by  act  of  parliament  as  a  coming  by  any  other  way. 

And  in  a  still  later  case  it  is  said,  that,  although  there  may  Freem.  299. 

have  been  formerly  a  difference  of  opinion  as  to  this  point,  it  is  Star  v.  Elliot, 

now  setded,  that  the  discharging  clause  of  the  31  H.  8.  c.  13.   -^hch.  51  Car. 

.  Tx  2  '   I  a.nd,  S66 

extends  to  lands  vested  in  the  crown  by  the  32  H.  8.  c.  24.  Urrey  v. 

Bowyer,  Gwill.  250.    Fosset  v.  Franklin,  Gwill.  1579.    Donnison  v.  Elsley,   1  M'Clel.  &  Y.  1. 

2  Bligh,  94.  N.  S.    3  Eag.  &  Y.  1398,    Toiler,  174.  and  cases  there  cited. 

lilt  is  to  be  observed,  that    the   orders   of  Cistercians   and  («) To sup^port 

Hospitallers  were  capable  of  other  discharges,  besides  the  quali-  scriptio"n,lt  is 

fied  exemption  of  their  lands,  whilst  they  retained  them  in  their  necessary  to 

own  occupation ;  and  that  the  grant,  and  the  subsequent  con-  shew  that  the) 

firmation  of  that  privilege   by  the   council   of  Lateran,  did  not  ^'j'""^  "^j*^^  '^ 

deprive  them  of  the  benefit  of  any  absolute  discharge  for  their  ^.j^g  i-giicious 

lands  to  which  they  were  then  entitled,  and  particularly  of  the  house  before 

right  of  prescribing  m  non  decimajido  [a)  for  themselves,  their  the  time  of 

farmers  and  tenants,  which  thev  enioyed  in  common  with  all  ^^"f-  "^eraor^^ 
,  .  .       ,  /7\       rr>i         •  /  \     •         1  •  1     •..  and  not  merely- 

other  spu'itual  persons  (6).     Ihus  m  a  case  (c),  in  which  it  ap-  that  they  were 

peared  that  the  lands  of  which  tythes  were  demanded  were  part  so  at  the  time 

of  lands  called  Bromley  Grange,  which  belonged,  at  the  time  of  of  the  dissolu- 

the  dissolution,  to  the  Abbey  oi  Fountains,  which  was  one  of  the  f'^"',  J      k 

greater  monasteries  of  the  Cistercian  order,  and  that  they  had  iip,.;Ve  126. 

3  Eag.  &Y.  1071.  Where  there  is  evidence  of  the  possession  of  the  land  at  the  dissolu- 
tion, accompanied  by  proof  of  an  immemorial  usage  of  nonpayment  of  tythes,  it  seems  this 
will  be  good  presumptive  evidence  that  the  land  belonged  to  the  monastery  before  the  timeot 
\eg-x\  memory.  Donnison  v.  Elsley,  1  M'Clel.  &Y.  24.  Carysfort  v.  Wells,  Id.  606.  Norton 
V.Hammond,  1  Young  &  J.  105.  Pritchall  v.  Honeyborne,  /rf.  149.  The  presumption  may 
be  strengthened  by  ancient  documents,  shewing  that  the  monastery  held-  the  lands  at  any 
remote  period  before  the  dissolution,  although  after  the  commencement  of  legal  memory. 
iNortonv.  Hammond,  siffira.  (6)  Fosset  v.  Franklin,  M.  1673.  T.  Raym.  225.  3  Keb.  208.  217. 
1  Eag.  &Y.  501.  Matthew  v.  Fitch,  Serjeant  Hill's  MSS.  vol.  25.  p-  152.  3  Ea^.  &  Y.  1238. 
Gwill.  778.  Ingram  v.  Shackstow,  Tr.  1748.  Joddrell's  MSS.  3  Eag.&  Y.  f242.  Gwill. 
819.  Donnison  v.  Elsley,  M.  1824.  1  M'Clel.  &  Younge,  24.  2  Bligh,  94.  N.  S.  3  Eag.  &  Y. 
1 402.    Norton  v.  Hammond,  M.  1§26.  1  Young  &  Jervis,  103.  (c)  Ingram  v.Thackstow,  supra. 
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Norton  v. 
Hanimoncf, 
1  Vounge  iS:  J. 
94. 


never  paid  tythes ;  the  Court  presumed  an  absolute,  not  a  qua- 
lified discharge  ratione  ordinis,  although  it  was  proved  that 
other  lands  in  Bromley  Gra?ige  paid  tythes  while  they  were  in 
the  hands  of  tenants,  and  that  the  lands  in  question  had  always 
been  in  the  occupation  of  the  owners. 

In  order  to  establish  this  ground  of  discharo;e,  the  land-owner 
must  shew  satisfactorily  that  the  lands  were  in  the  hands  of  the 
monastery  before  the  council  of  Lateran^  and  also  at  the  dissolu- 
tion of  the  monastery.  If  he  fails  in  either  point,  the  exemption 
is  not  established.  || 


2Rep.  47,  48. 
'I'he  Archbi- 
shop of  Can- 
terbury's case. 

11  Rep.  14. 
Priddle  v. 
Napper. 
2  Rep.  47.49. 
Cro.  Ja.  454. 
Com.  511. 
Fox  V.  Bard- 
well,  2  Rep.47. 
49.  Cro.Ja. 
454.     11  Rep. 
2  Rep.  47. 
The  Archbi- 
shop of  Can- 
terbury's case, 
Hob.  298. 


11  Rep.  15,14. 
Priddle  v. 

Napper, 
2  Rep.  48. 
Hob.  298.311. 
Cro.  Eliz.  578. 

2  Rep.  48. 
The  Archbi- 
shop of  Can- 
terbury's case. 
11  Rep.  1,5,  14. 
Hob.  298.31 1, 
Cro.  Eliz.  578. 
IIGwill.  859. 
1354.11 


Hob.  298. 
Slade  V. 
Drake,  2  Rep. 


(X)   Of  a  Discharge  of  the  Payment  of  Tythes  by 
Unity  of  Possession. 

CO  long  as  land  in  a  parish  was  in  the  possession  of  an  abbot, 
who  was  also  possessed  of  the  rectory  of  the  parish,  the  pay- 
ment of  tythes  for  the  land  was  necessarily  suspended ;  because 
the  abbot  could  not  pay  tythes  to  himself. 

But  the  land  was  not  discharged  of  tythes  by  the  unity  of  pos- 
session ;  because  tythes  do  not  issue  out  of  land  but  are  collateral 
thereto. 
Com.  503. 

And  consequently,  so  soon  as  the  possession  of  the  land  was 
severed  from  that  of  the  rectory,  the  land  became  again  liable  to 
the  payment  of  tythes. 

14. 

Nay  it  has  been  holden,  that  although  there  had  been,  pre- 
viously to  the  dissolution  of  the  religious  house,  a  perpetual  unity 
of  possession  of  the  land  and  the  rectory  in  the  abbot  and  his 
predecessors,  this  is  not  an  absolute  discharge  of  the  tythes  of 
the  land;  inasmuch  as  the  words  of  the  dischargincr  clause  in  the 

T  T  O        O 

31  H.  8.  c.  3.  are  not  discharged  of  tythes,  but  discharged  of  the 
-payment  of  tythes. 

Great  doubt  was  formerly  entertained,  whether  a  perpetual 
unity  of  possession  of  land  and  the  rectory  of  the  same  parish  is 
prima  facie  a  discharge  of  the  tythes  of  the  land,  within  the 
meaning  of  the  discharging  clause  in  the  31  H.  8.  c.  13. 

But  it  was  at  length  determined,  that  if  the  land  and  the  rec- 
tory had  been  in  the  possession  of  the  abbot  and  his  predecessors 
for  time  immemorial,  and  was  so  at  the  dissolution  of  the  mo- 
nastery, and  it  do  not  appear  that  tythes  had  ever  been  paid  for 
the  same,  such  land  is  jprima  facie  discharged  of  tythes  by  the 
31  H.  8.  c.  13.  The  reason  given  for  this  determination  is, 
that,  as  it  would  be  very  difficult,  if  not  impossible,  to  shew  at  so 
great  a  distance  of  time  in  what  manner  the  land  was  at  first 
discharged  of  tythes,  it  shall  be  intended,  that  it  was  discharged 
by  grant,  in  which  case  the  discharge  runs  with  the  land. 

If  it  appear,  however,  that  a  farmer  of  the  land  had  at  any 
time  before  the  dissolution  of  the  monastery  paid  tythes  for  the 
same,  this  destroys  the  presumption  arising  from  the  perpetual 

unity 
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unity  of  possession  ;  and  is  evidence  that,  although  the  payment  ^-  iiRep.  14, 
of  tythes  was  suspended  by  reason  of  the  unity  of  possession,  the   (^j^^'j^j  454^ 
land  was  not  discharged  thereof  by  grant.  Comb.  5ii. 

It  has  already  been  observed,  that  lands,  heretofore  discharged  Ant^. 
by  order  of  the  payment  of  tythes  quanidm  jit'opriis  manibus  cxco- 
lunUu\  which  were  vested  in  the  crown  by  the  27  H.  8.  c.  28.  are 
not  discharged  of  the  payment  of  tythes  by  the  31  H.  8.  c.  13. 

It  is  sufficient  in  this  place  to  say,  that  land  which  was  vested 
in  the  crown  by  the  former  of  these  statutes,  is  not  by  the  latter 
absolutely  discharged  of  the  payment  of  tythes ;  notwithstanding 
there  had  been  a  perpetual  unity  of  possession  of  the  land  and  the 
I'ectory  of  the  same  parish  in  the  abbot  and  his  predecessors. 

It  has  been  determined  in  two  cases,  that  land  which  was  vest-  2  Rep.  46. 
ed  in  the  crown  by  the  32  H.  8.  c.  24-.  is  not  discharged  of  tythes  Cro.  Ja.  58. 
by  the  31  H.  8.  c.  13.,  although  there  had  been,  before  the  disso- 
lution of  the  monastery  to  which  the  land  belonged,  a  perpetual 
unity  of  possession  of  the  land  and  the  rectory  of  the  same  parish 
in  the  abbot  and  his  predecessors  ;  and  it  do  not  appear  that  any 
tythes  have  ever  been  paid  for  the  same. 

As  the  reasons  upon  which  these  determinations  were  founded  ||Seean<J, 
have  been  already  mentioned,  it  is  not  necessary  to  repeat  them.  p.  64, 65.|| 

But,  as  has  already  been  observed,  the  determinations  in  two 
subsequent  cases  have  been,  that  the  discharging  clause  of  the 
31  H.  8.  c.  31.  does  extend  to  lands  which  were  vested  in  the 
crown  by  the  32  H.  8.  c.  24-. 

It  has  been  holden,  that,  although  there  had  been  a  perpetual  2  Rep.  48, 49. 
unity  of  possession  of  land  and  the  rectory  of  the  same  parish  in  "^^  ^'^'^^^ 
a  dean  and  chapter,  and  their  predecessors,  or  in  any  other  cor-  tgrbulvs  case" 
poration  which  was  not  religious,  as  well  as  ecclesiastical,  and  it  Cro.Eliz.5ii! 
do  not  appear  that  any  tythes  have  ever  been  paid  for  the  land, 
it  is  not  absolutely  discharged  of  tythes  by  the  31  H.  8.  c.  13.; 
for  that,  whenever  the  houses  dissolved,  or  to  be  dissolved,  are 
mentioned  in  that  statute,  they  are  always  called  religious  and 
ecclesiastical  houses.     The  discharging  clause  in  the  twenty-first 
paragraph  of  that  statute  does  indeed  say,  that  the  lands  of  the 
houses  dissolved,  and  to  be  dissolved,  shall  be  holden  and  enjoyed 
"  discharged  of  the  payment  of  tythes,  as  freely  and  in  as  ample 
"  a  manner  as  the  late  abbots,  priors,  abbesses,  and  other  eccle- 
"  siastical  governors  and  governesses,  or  any  of  them,  had,  held, 
"  occupied,  possessed,  or  enjoyed  the  same,  or  any  parcel  there- 
"  of;  "  but  the  construction  has  been,  that  as  no  houses,  except 
such  as  were  religious  as  well  as  ecclesiastical,  had  been  dissolved, 
these  words,  ecclesiastical  governors,  only  mean  governors  of  houses 
which  were  religious  as  well  as  ecclesiastical. 

II  Where  lands  exempted  from  tythes,  as  being  part  of  the  Pratt  v.  Hop. 
demesne  of  an  ancient  monastery,  were  enclosed  by  act  of  parlia-  kins,  3  Bro. 
ment,  it  was  held,  that  they  were  not  rendered  liable  to  tythes  ^•^-  •Ssi.; 
by  a  clause  in  the  act,  providing  that  the  rector  or  impropriator   j^^^g^  ^'  ' 
of  the  parish,  or  his  lessee,  should  receive  all  kinds  of  tythes  from 
the  new  enclosures,  notwithstanding  any  inodus,  or  pretence  of  a 
modus,  or  composition  in  any  other  parts  of  the  parish,  or  any 
exemption  whatever ;  since  such  general  words  could  not  operate 
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Brower  V.Hill, 
Anstr.414. 


to  destroy  a  clear  legal  exemption,  when  the  whole  scope  of  the 
clauses  was  merely  to  preserve  such  right  as  the  impropriator 
had  at  the  passing  of  the  act.|| 

[A  lease  of  tythes  for  so  long  time  as  the  lessor  shall  continue 
vicar  of  A.  is  good,  and  conveys  a  freehold.  But  an  agreement 
to  accept  a  reasonable  composition  for  tythes,  not  exceeding 
three  shillings  and  sixpence  per  acre,  is  not  a  lease  of  the  tythes, 
for  the  uncertainty  of  the  render.] 


Bro.  co7ifr. 
pi.  1.-.  Yclv. 

94.  1  Brownl. 

95.  Palm.  577. 
Godb.  35^. 

8  Mod.  62. 


(Y)  Of  Agreements  and  Leases  concerning  Tythes. 

T  T  seems  to  be  settled,  that  if  a  parol  agreement  be  made  for 
tythes,  by  way  of  sale  thereof  for  a  term  of  years,  or  for  the 
life  of  the  parson,  in  case  he  so  long  continue  to  be  parson,  the 
airreement  is  bindingr. 


But  the  law  does  not  seem  to  be  settled  as  to  the  validity  of  a 
parol  agreement  for  tythes,  by  way  of  retainer  thereof. 

It  is  laid  down  in  some  books,  that  a  parol  agreement  for 
tythes,  by  way  of  retainer  thereof,  for  a  term  of  years  is  good. 
Hetl.  128. 

In  other  books  it  is  laid  down,  that  if  a  parol  agreement  be 
made  for  the  retaining  of  tythes  during  the  life  of  the  parson,  in 
case  he  so  long  continue  to  be  parson,  the  agreement  is  good. 

But  it  seems  to  be  the  better  opinion,  that  such  an  agreement, 
either  for  years,  or  during  the  life  of  the  parson,  in  case  he  so 
long  continue  to  be  parson,  is  not  good. 

It  is  in  divers  books  laid  down,  that  such  an  agreement  is  not 
good  for  more  than  one  year ;  because  it  is  in  the  nature  of  a 
lease  of  tythes,  which  is  not  good  unless  it  be  by  deed. 
Godb.  .554.    Cro.  Eliz.  249.    Cro.  Ja.  157.  360.    Hard.  203. 

Cro.  Ja.  157.  And  in  one  of  these  it  is  said  expressly,  that  such  an  agi-ee- 

ment  is  only  good,  even  for  one  year,  because  it  is  quasi  a  sale  of 
the  tythes. 

Bunb.  2.  And  in  a  modern  case,  two  out  of  three  of  the  barons  of  the 

Keddington  v.  Exchequer  were  of  opinion,  that  a  parol  agreement,  by  way  of 

Kndgman,  retainer  of  tvthes,  can  only  be  good  for  one  yeai'. 
Hil.  2  G.  1.  .          "                          ^         o                        J 
Wvburn  V.  P^  ^''  perfectly  settled,  that  parol  compositions  for  the  land- 
Tuck,  1  Bos.  owner  to  retain  his  tythes,  and  in  lieu  thereof  to  pay  a  sum  cer- 

6  Pull.  458.  tain  to  the  parson,  are  good  as  loersonal  contracts  without  deed 
Mb'  °^  writing  ;  for  they  do  not  pass  an  interest  in  the  tythes,  which 
Taylor,  ^^^  °"b'  ^®  tlone  by  deed. 

9  Price,  249.   Brooksby  v.  Watts,  6  Taunt.  354.    Gwill.  1743.    Adams  v.  Waller,  Gwill.  1204. 

7  Bro.  P.  Ca.  65. 

Bennett  v.  Such  parol  compositions,  being  mere  personal  contracts,  cease 

Snell,  Palm.  on  a  change  of  occupation  of  the  land,  and  cannot  operate  to 

577.  1  Eag.  &  discharge  a  new  occupier  from  setting  out  the  tythe.     In  such 

■^vJi'.i  .^^'^"  case,  the  amount  of  the  former  composition  is  j^nwayac/V  evidence 


Yelv.  95. 
Nov,  121., 

2  Brownl.  11. 

3  Leon.  247. 
Cro.  Ja.  669. 
Honeycomb 
V.  Sweet, 

I  Lev.  24. 


Noy,  28. 
1  Brownl.  98. 
Owen,  105. 
1  Roll.  R.  174 


Hawkes  v. 
Bravfield. 


3  ChUt/'405.    of  the  value  of  the  tythes. 

Gwill.  1988.   5  Eag.  &  Y.  1391. ;  ted  vide  Hiilme  v.  Pardee,  M'Clel.  395. 


3Eag.  &Y.  1164. 
And 


(Y)  0/ Agreements  and  Leases  concerning  TytJiea,  Gy 

And  such  compositions  are  determined  by  the  death  or  change   Brow"  v'. 
^   ,      .  1  •  1      •  1  .1  1  „      Barlow,  (jwill. 

of  the  incumbent;  smce  the  mcumbent  cannot,  by  any  sucn  agree-   ^^^^    ,^  g^^_ 

ment,  bind  his  successor.  &Y.  19. 

Hawkins  T.  Kelly,   8  Ves.  508.    Williams  v.  Powell,   10  East,  270.     Ay nsley  v.  Wordsworth. 
2  Ves.  &B.  351.' 

But  if  the  successor  accept  the  composition,  this  amounts  to  a   ^'^^'^'?'"  ^' 
revival  of  the  agreement,  and  he  cannot  then  determine  it  with-    g  Limv.^OoT. 
out  the  proper  notice.  ||  Lloyd  v. 

Mortimer,  7  Bro.  P.  C.  495.    Gwill.  1060 

If  a  parson,  who  has   made  a  parol  agreement,  by  way  of  Hardr.  203. 

retainer  of  tvthes,  for  a  term  of  years,  or  for  the  term  of  his  hfe,  ^'"'""^f  ^• 
,       ►  '  .  •,         '  c  11-  Thornton. 

in  case  he  so  long  continue  to  be  parson,  arterwards  bring  an 

action  upon  the  statute  for  subtraction  of  tythes,  without  having 

first  given  notice  of  his  dissent  to  the  agreement,  the  parishioner, 

although  the  agreement  be  not  binding,  shall  not  be  liable  to  the 

penalties  of  the  statute,  nor  to  costs. 

II  N'or  is  the  parishioner,  in  such  case,  liable  to  a  proceeding  Chupman  v. 
.     ",  ,     .       .'     ,  '  ..'.,,  1        II  Hurst,  J  Leon, 

m  the  ecclesiastical  court,  or  to  a  suit  in  equity  tor  tythes. ||  j -i    ^  g^s.  & 

Y.  98.    Adams  v.  Waller,  7  Bro.  P.  Ca.  65.    Gwill.  1204.    Hilton  v.  Heath,  Gwill.  845.  2  Eag. 
&Y.  128.    Bennett  V.  Snell,  Palm.  577.     1  Eag.  &  Y.  527. 

And  notice  of  his  dissent  is  not  good,  unless  it  be  given  before  Hardr.  205. 

the  land,  of  which  he  means  to  take  tythes  in  kind,  is  manured  Bramer  v. 

and  sown ;  because,  perhaps,  the  land  would  not,  if  an  earlier  Thornton. 
notice  had  been  given,  have  been  manured  and  sown. 

Ijlt  is  now  settled,  that  the  notice  for  the  determination  of  a  Hewitt  v. 

composition  for  tythes  is  analogous  to  the  notice  from  the  land-  Adams,  Dora, 

lord  to  a  tenant  from  year  to  year  of  land;  that  is,  it  is  necessary  Pioc. 

to  sive  half  a  year's  notice,   expirin£T  with  the  year  of  the  agree-  ^t  '^"^  ' 

ment  for  composition.     And,  therefore,  if  a  composition  be  made  TlkJc  iBos. 

with  A.^  as  proprietor  of  the  tythes,  and  he  grants  a  lease  of  them  &  P.  458. 

to  B.  for  a  term,  whose  interest  is  afterwards  determined  before  Bishop  vXhi. 

any  alteration  is  made  in  the  composition,  A.  cannot  determine  p  n^^Jg^ 
the  composition  without  six  months'  notice  to  the  occupier. 

The  notice  must  be  to  determine  the  composition  in  toto ;  for  See  3  Taunt, 

it  cannot  be  determined  as  to  part,  and  continue  as  to  the  residue.  ^^-  Gwill. 

^  612. 

And  the  notice  must  be  so  unequivocal  that  the  party  may  Fell  v.  Wilson, 

know  on  what  he  is  to  depend:  therefore,  a  mere  demand  by  the   12 East, 83. 

vicar  in  conversation  of  his  vicarial  tythes,  and  a  refusal  to  take 

the  amount  of  the  annual  composition  which  was  tendered  by  the 

occupier,  without  assigning  any  reason  for  the  refusal,  is  not  a 

sufficient  notice  to  determine  the  composition. 

Where  a  house,  lands,  and  tythes  were  held  by  parol  at  a  pof  v.  Church, 
1111  •  •      1      1        "     1       1  1    3  Camp.  71.; 

joint  rent,  it  was  held,  that  a  notice  to  quit  the  house,  lands,  and  2Ea".&  Y. 

premises,  with  the  appurtenants,  sufficiently  included  the  tythes.     649.;  and  see 

The  question  has  been  agitated  in  several  cases,  Whether  such   ^^  East,  53. 

a  notice  is  necessary  where  an  occu])ier  has  set  up  a  claim  ohnodus? 

In  Hume  v.  Wright,  the  Court  of  Exchequer  decided  that  in  such  ^  ^Y°od.  520. 

case  a  notice  was  not  necessary;  because,  by  insisting  on  a  viodus,  Gwiil.  1217. 

the  parishioner  was  setting  up  an  adverse  title.     The  decision 

of   the  Court   of  Exchequer  in   Adams  v.    Waller,    confirmed  Gwill.  1204. 

this  doctrine:    but  the  decree  in  this  last  case  being  reversed 

F  3  in 
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2  Bro. 
161. 


C.C. 


Anstr.  397. 
12  East.  8.>. 


1  Bro.  ^B.'!. 

p  Moo.  217. 

3  Eag.  &  Y. 

956. ;  and  see 

WoUev  V. 

Brownhill,  M'Clel.  317 


in  Dom.  Proc.  (though  without  any  discussion  on  this  point). 
Lord  Tku)iuxi\  in  the  case  of  Bishop  v.  Chichester,  considered 
the  case  of  Hume  v.  Wright  as  over-ruled ;  and  therefore,  con- 
trary to  his  own  opinion  against  the  necessity  of  a  notice  in 
such  case,  considered  himself  bound  by  the  authority  of  the 
Dom.  Proc,  in  Adams  v.  IValle?;  to  decide  that  a  parishioner  was 
entitled  to  such  a  notice,  notwithstanding  that  he  denied  the 
parson's  right  to  tythes  by  setting  up  a  modus.  The  question 
was  again  discussed  in  Atkins  v.  IVilloughhj ,-  but  the  case  was 
decided  on  another  point.  In  the  case  of  Fell  v.  Wilson,  Chambre 
J.  at  the  trial  was  of  opinion  that  no  such  notice  was  necessary 
where  the  defendant  set  up  a  modus,  since  the  case  was  analo- 
gous to  that  of  a  tenant  from  year  to  year  disclaiming  to  hold  of 
his  landlord ;  and  the  court  afterwards,  on  a  motion  for  a  nonsuit, 
appear  clearly  to  have  been  of  the  same  opinion :  but  as  there 
was  no  distinct  evidence  of  a  modus  being  set  up  ////  the  trial,  the 
court  decided  that  the  defendant  was  entitled  to  object  to  the 
w^ant  of  notice.  In  a  late  case  in  the  Common  Pleas  [Bower  v. 
Major),  in  which  it  appeared  that  the  parishioner  had  for  two 
years  refused  to  set  out  tythe  of  hay,  on  the  ground  of  a  modus, 
the  court  held  the  case  analogous  to  that  of  a  tenant  disclaiming 
his  landlord's  title,  and  that  no  notice  was  therefore  necessary. 

but  see  Wolley  V.  Hadfield,  3  Price,  210.    Gwill.  1790.;   and  see 
2  Eag.  on'lythes,3l,32.|l 

(As  to  the  apportionment  of  money  received  on  compositions, 
as  between  the  executors  of  a  deceased  incumbent  and  his  suc- 
cessor, see  tit.  "  Rent,"  Vol.  VII.  and  10  East,  R.  269.,  8  Ves. 
R.  308.,  2  Ves.  &  B.  331.)|1 

If  a  parol  agreenient,  by  way  of  retainer  of  tythes,  be  made 
by  a  parson,  and  he  refuse  to  abide  thereby,  the  parishioner, 
although  the  agreement  be  not  binding  as  to  the  tythes,  may 
maintain  an  action  against  the  parson  for  non-performance  of 
ill  E.&y. 89.11  the  agreement. 

Cro.  Eliz.  240.  But  if  a  parol  agreement  for  years  be  made  with  A.,  that  he 
and  his  assigns  shall  retain  the  tythes  of  certain  land,  and  the  land 
be  afterwards  assigned  over  to  B.,  B,  cannot  maintain  an  action 
for  non-performance  of  the  agreement,  inasmuch  as  the  benefit 
of  a  parol  agreement  cannot  be  assigned. 

On  the  other  hand,  if  a  parishioner  refuse  to  pay  the  money 
due  upon  a  parol  agreement,  by  way  of  retainer  of  tythes,  the 
parson,  although  the  agreement  be  not  binding  as  to  the  tythes, 
may  maintain  an  action  for  the  money  agreed  for. 
Huline  V.  Pardoe,  M'Clel.  393.  3  Eag.  &  Y.  1 164.1| 

It  is  laid  down  in  some  cases,  that  a  lease  of  tythes  by  parol 
is  not  good ;  because  tythes,  which  lie  in  grant,  cannot  pass 
without  deed. 

In  other  cases  it  is  laid  down,  that  a  lease  by  parol  of  tythes 
is  good  for  one  year,  because  the  lease  enures  quasi  a  sale  of  the 
tythes.  (a) 

a  parol  lease  of  tythes,  not  yet  severed  from  the  nine  parts,  cannot  operate  as  a  sale  ;  for  the 
parson  has  no  possessory  interest  capable  of  being  sold  until  the  tythes  are  severed.    See 

Rex 


2  Leon.  7." 
Wellock's 
case.  Cro. 
Ehz.  249. 
Godb.  273. 


Nelsonv. 
Woodward 


2  Show.  307. 
Eaton  V. 
Sherwin. 
llBrooksby  v. 
Watts, 
G  Taunt.  554. 
Latch,  176. 
13ellamy  v. 
Balthorp, 
2  Browid.  II. 
Cro.  Eliz.  249 
Godb.  354. 
374.  Freem. 
234.  11(a)  But 
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Rex  y.  Ellis,  .5  Price,  S2.-.  sEag.  &  Y.  776.  Chase  v.  Calmel,  5  Burr.  187".  WyburJ  v.  Tuck, 
1  Bos.  &  Pull.  458.    Gwill.  1517.11 

But  the  doctrine  of  the  former  cases  is  adhered  to  in  two 
modern  cases. 

Jn  one  of  these  it  was  holden,  that  a  lease  by  parol  of  tylhes,   3mii,_  2, 
even  for  one  year,  is  not  good.  Keddington  v. 

Bridgman,  Hil.^'aG.  I. 

In  the  other  it  is  laid  down,  that  tythes  which  lie  in  grant  8  Mod.  Go. 

cannot  pass  without  deed.  ,Vl^  Kmg  v. 

'■  rairclough, 

Mich.  sG.  1.  |[See  Paynton  V.  Kirkby,  3  Chitt.  405.  3  Eag.  &  Y.  I.-9I.  Adams  v.  Waller, 
Gwill.  1220.  Jackson  V.  Benson,  1  M'Clel.  62.  Gwill.  2074. ;  iVom  which,  and  various  other 
cases,  it  is  clear  that  no  interest  in  tythes  can  be  granted  without  deed,  unless,  indeed, 
where  they  pass  as  parcel  of  a  rectory,  which  being  considered  a  corporeal  hereditament,  may 
be  demised  for  three  years  without  deed.  Bro.  Ab.  tit.  Lease,  1.15.  20.  2R.  A.  63.  Bellamy 
V.  Balthorpe,  Godbolt,  373.  Latch.  176.  1  Eag.  &  Y-  355.  Brewer  v.  Hill,  2  Anstr.  415. 
Gwill.  1418.     2  Eag.  &  Y.  412.|| 

A  lease  of  tythes,  to  commence  at  a  future  day,  is  void;  for,   Yelv.  i3i. 
although  the  tythes  are  not  parcel  of,  but  collateral  to,  the  land,  ^dmonds  v. 
the  same  rules  are  to  be  observed  in  leases  of  tythes  as^  in  leases 
of  land. 


(Z)  Of  a  Suit  in  a 


Spiritual  Court   for 
of  Tythe. 


Subtraction 


3  Rulstr.  337. 
Mountford  v. 
Sidley. 
Latch,  8. 


A  T  the  common  law,  there  was  no  other  remedy  against  a  ^''°-  ^**'"; 
person  who  had  neglected  to  set  out  or  pay  his  tythe,  than  S"  g_'  L'  "^y 

by  suit  in  a  spiritual  court.  2  Rep.  44. 

Vaugh.  195. 

If  tythe,  which  had  been  severed  by  a  proper  person  from  the  gio.  Dism. 
nine  parts,  were  afterwards  carried   away   by  a   stranger,    the   Nov,  4    . 
parishioner  was  not  answerable  for  it;  but  the  remedy  against  sBulstr.  1S4.^ 
the  person  carrying  it  away  was  by  an  action  in    a  temporal 
court ;  for,  by  the  severance,  it  was  vested  m  the  parson,  and 
become  lay  chattel. 

But  if  the  severance  of  the  tythe  were  by  a  stranger,  who  had 
no  colour  of  title  to  the  land  upon  which  it  arose,  this  did  not 
take  away  the  right  of  the  parson  to  sue  the  parishioner  in  a 
spiritual  court  for  subtraction  of  tythe ;  because  there  was  not 
such  a  property  in  the  tythe  %'ested  in  the  parson  by  this  sever- 
ance, as  would  have  enabled  him  to  maintain  an  action  at  law 
against  the  person  who  should  afterwards  carry  it  away. 

By  the  32  H.  8.  c.  7.  §  2.  it  is  enacted,  "  Tliat  in  case  any 
*'  person  shall  detain  and  withhold  any  tythe,  the  party  having 
"  cause  to  demand  or  have  the  same  may  sue  for  the  same  in  a 
"  spiritual  court." 

The  construction  of  this  clause  has  been,  that  if  the  person  Cro.Eliz.607. 
who  has  legally  set  out  tythe  afterwards  carry  it  away,  the  party   ^y^od 
to  whom  the  tythe  was  due  may  sue  for  it  in  a  spiritual  as  well 
as  in  a  temporal  court ;  for  that  the  words  detain  and  tdthhold 
fairly  extend  to  a  carrying  away  of  tythe  after  it  has  been  set  out. 

But  it  was  in  the  same  case  holden,  that  this  clause  does  not 
give  jurisdiction  to  any  spiritual  court,  where  tythe,  which  has 
been  legally  set  out  by  a  proper  person,  is  afterwards  carried 
away  by  a  stranger. 

F4  If 


32  H. 

§2. 


S.  C.7. 


Ibid. 
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If  any  doubt  did  remain,  as  to  the  carrying  away  of  tythes  by 
the  person  n\  ho  had  legally  set  it  out,  this  is,  as  to  predial  tythes, 
entirely  removed  by  the  2'&3  Ed.  6.  c.  13.  §2.,  it  being  thereby 
enacted,  "  That  if  any  person  do  willingly  withdraw  his  tythe  of 
"  corn  or  hay,  or  of  such  other  things  whereof  predial  tythes  ought 
"  to  be  paid,  by  reason  whereof  the  said  tythe  is  lost,  impaired, 
*•  or  hurt;  that  then  upon  due  proof  thereof  made  before  the 
"  spiritual  judge,  or  any  other  judge  to  whom  heretofore  he  might 
"  have  made  complaint,  the  party  so  withdrawing  shall  pay  the 
"  double  value  of  the  tythe  so  withdrawn,  over  and  above  the 
"  costs,  charges,  and  expences  of  the  suit;  the  same  to  be 
"  recovered  before  the  ecclesiastical  judge,  according  to  the 
"  king's  ecclesiastical  laws." 
Nov,  44.  The  construction  of  this  clause  has  been,  that  if  a  stranger 

Wel)b  V.  carry  away  the  tythe,  after  it  has  been  legally  severed  from  the 

^°"^'  nine  parts,  an  action  upon  the  statute  does  not  lie  against  the 

stranger. 
Bro  Dism  Only  spiritual  persons  could,  at  the  common  law,  sue  in  a 

pl.9.  2  Inst,      spiritual  court  for  subtraction  of  tythe. 
648.  2  Rep.  44.      Cro.  Eliz.  512- 

But  as  laymen,  soon  after  the  dissolution  of  monasteries, 
became  possessed  of  estates  in  tythes,  it  was  necessary  that  they 
should  be  enabled  to  sue  for  subtraction  thereof. 

For  the  sake  of  enabling  them  to  do  this,  it  is  by  the  32  H.  8. 
c.  7.  §  2.  enacted,  "  That  in  case  any  person  shall  detain  and 
"  withhold  any  tythe,  the  party  being  ecclesiastical  or  lay  per- 
"  son,  having  cause  to  demand  or  have  the  said  tythe,  shall  and 
"  may  convene  the  person  so  offending  before  the  ordinary,  his 
*'  commissary,  or  other  competent  minister  or  lawful  judge,  of 
"  the  place  where  such  wrong  shall  be  done,  according  to  the 
"  ecclesiastical  laws ;  and  in  every  such  cause  or  matter  of  suit 
"  the  same  ordinary,  commissary,  or  other  competent  minister 
"  or  lawful  judge,  shall  and  may,  by  virtue  of  this  act,  proceed 
*'  to  the  examination,  hearing,  and  determination  of  every  such 
"  cause  or  matter,  according  to  the  course  and  process  of  the 
"  ecclesiastical  laws ;  and  thereupon  may  give  sentence  accord- 
"  higly." 
12  Mod.  252.  It  was  heretofore  usual  to  cite  persons  from  all  parts  of  Eng- 
Alachm  v.  ^^^^^  j.^  answer  for  subtraction  of  tythe  in  the  prerogative  courts 
of  Canterbiiri/  and  York. 

In  order  to  put  a  stop  to  this  great  vexation,  it  is  by  the 
23  H.  8.  c.  9.  §  2.  enacted,  "  That  no  person  shall  be  from  hence- 
"  forth  cited,  summoned,  or  otherwise  called,  to  appear  befoi*e 
"  any  ordinary,  or  other  spiritual  judge,  out  of  the  diocese  or 
"  peculiar  jurisdiction  wherein  the  person,  who  shall  be  cited, 
"  summoned,  or  otherwise  called,  shall  be  inhabiting,  at  the 
"  time  of  the  awarding  or  going  forth  of  the  same  citation  or 
*'  summons,"  except  in  certain  cases  mentioned  in  this  statute, 
of  which  subtraction  of  tythes  is  not  one. 

It  is  moreover  enacted,  by  the  32  H.  8.  c.  7.  §  2.,  "  That 
"  every  suit  for  subtraction  of  tythe  shall  be  brought  in  the 

*'  court 
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'*  court  of  tlie  ordinary,  commissary,  or  otlier  competent  mi- 
"  nister  or  lawful  judge,  of  the  place  where  the  wrong  shall 
"  be  done." 

It  has  been  holden,  that  the  direction  of  the  latter  statute  is 
to  be  followed,  as  to  the  spiritual  court  in  which  a  suit  for  sub- 
traction of  tythe  is  to  be  instituted. 

A  person  who  lived  in  the  diocese  of  ^.  had  subtracted  tythe  2  Mod.  552. 
in  the  diocese  of  B.     Being  cited  to  answer  for  this  in  the  court  ^^|^'""  ^• 
of  the  bishop  of  i?.,  a  prohibition  was  moved  for  ;  and  it  was  in-  ^  '^ ''°"' 
sisted,  that  l3y  virtue  of  the  23  H.  8.  c.  9.  every  citation  for  sub- 
traction of  tythe  must  be  to  a  court  belonging  to  the  jurisdiction 
in  which  the  person  cited  lives.     The  court  being  doubtful,  a 
prohibition  was,  for  the  sake  of  having  the  point  settled,  granted ; 
but   afterwards    the    whole    court    were    upon    deliberation    of 
opinion,  that  a  consultation  ought  to  be  awarded. 

At  the  common  law  only  the  tythe,  or  the  value  thereof,  with   2  Inst.  651. 
costs  of  the  suit,  could  be  recovered  in  a  suit  for  subtraction  of 
tythe. 

But  a  better  remedy  is  given  by  the  2  &  3  Ed.  6.  c,  13.  §  2.  in 
the  case  of  predial  tythes   (one   clause  of  which  is  above  set 
out) :  it  being  thereby  enacted,   "  That  if  any  person  do  carry 
"  away  his  corn,  hay,  or  other  things  of  which  predial  tythes 
"  are  due,  before  the  tythe  thereof  be  set  forth  ;  or  do  willingly 
*'  withdraw  any  of  his  said  predial  tythes  ;  or  do  stop  [a)  or  let  IK")  As  to 
*'  the  parson,  vicar,  proprietor,  owner,  or  other  their  deputies  '"'"'^•^  '"o^" 
"  or  farmers,  to  view  and  see  all  manner  of  their  predial  tythes  ^y  ^  parson 
"  to  be  justly  and  truly  set  forth,  and  severed  from  the  nine  for  fetching 
"  parts,  and  the  same  quietly  to  take  and  carry  away,  by  reason  ^^'^.v  his 

"  whereof  the  said  tythe  is  lost,  impaired,  or  hurt ;  that  then  ^X^T'  ^t^n 
,,    ,  .  -'  . ',    1    '^    .       '  .       '       ,      .  Cobb  V  Selby, 

*'  the  party  so  carrymg  away,  withdrawmg,  stoppmg,  or  lettmg,   2NevvR. 

*'  shall  pay  the  double  value  of  the  tythe  so  taken,  lost,  with-  466.|1 

"  di'awn,  or  carried  away,  over  and  above  the  costs,  charges, 

"  and  expences  of  the  suit ;  the  same  to  be  recovered  according 

"  to  the  king's  ecclesiastical  laws." 

It  is  laid  dov^n,  that  the  double  value,  which  may  be  recovered   ~  I"st.  65 1. 
under  this  statute  in  a  spiritual  court,  is  to  be  over  and  above  the  ''^y    YV]f  o 
value  of  the  tythe;  and,  consequently,  that  a  suit  in  a  spiritual   ^i  c.  11.  the 
court  for  subtraction  of  predial  tythe  is  more  advantageous  than  plaintiff  is  en- 
an  action  upon  the  statute  in  a  temporal  court  for  the  treble  f'tled  to  costs 
value  ;  inasmuch  as  the  treble  value  of  the  tythes  may  be  reco-  "^  ^  temporal 
vered  in  the  spiritual  court,  together  with  the  costs  of  the  suit,  {b)  ^^g  ^^i^g  ^f 
the  tythes  does  not  exceed  the  sum  of  twenty  nobles  (6/.  los.4j.)|j 

But  it  seems  to  be  the  better  opinion,  that  only  the  double 
value  of  the  tythe  and  the  costs  of  the  suit  can  be  recovered,  in 
a  suit  in  a  spiritual  court  for  subtraction  of  a  predial  tythe. 

In  a  suit  in  a  spiritual  court  for  subtraction  of  tythe  the  sentence  Godb.  245. 
was,  that  the  plaintiff,  besides  the  double  value  of  the  tythe  and  Baldwin  v. 
the  costs  of  the  suit,  should  also  recover  the  single  value  thereof,  ^^^'"y- 
A  prohibition  was  awarded.    And  by  the  court,  —  The  spiritual 
court  is  not  empowered  by  the  2  &  3  Ed.  6.  c.  13.  to  give  more 
than  the  double  value  of  the  tythe  and  the  costs  of  the  suit,  in  a 
suit  for  subtraction  of  tythe. 

If 
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Sill.  i«i.  If  the  defendant  die,  pending  a  suit  upon  the  2  Ed.  6.  c.  13. 

\\  eekes  v.  |j^  ^  spiritual  court  for  subtraction  of  tythe,  and  afterwards 
another  suit  be  commenced  against  his  executor,  a  prohibition 
lies  ;  for  the  double  value,  given  by  that  statute,  is  given  by  way 
of  punishment  for  the  personal  wrong  in  subtracting  the  tythe ; 
and  an  executor  is  not  answei'able  for  a  personal  wrong  done  by 
his  testator. 

4  Inst.  324.  It  is  in  general  true,  that  there  is  no  method  of  enforcing; 

iiKep.  44.  obedience  to  a  sentence  of  a  spiritual  court  by  fine,  imprison- 
ment, or  amercement. 

52  H.  8.  c.  7.         But  by  the  32  H.  8.  c.  7.  §  4.  it  is  enacted,  "  That  if  any  per- 

^  **•  "  son,  after  a  definitive  sentence  given  against  him  in  an  eccle- 

"  siastical  court  for  subtraction  of  tythe,  obstinately  and  wilfully 
"  refuse  to  pay  his  tythe,  or  such  sums  of  money  wherein  he  shall 
"  be  condemned  for  the  same,  that  then  two  justices  of  the  peace 
"  shall  have  authority  by  this  act,  upon  information,  certificate, 
"  or  complaint  to  them  made  in  writing,  by  the  ecclesiastical 
"  court  that  gave  the  same  sentence,  to  cause  the  party  so  re- 
"  fusing  to  be  committed  to  the  next  gaol,  and  there  to  remain 
*'  without  bail  or  mainprize,  until  he  shall  have  found  sufficient 
"  sureties,  to  be  bound  in  recognizance  or  otherwise  before  the 
*'  same  justices,  to  the  use  of  our  sovereign  lord  the  king,  to 
"  perform  the  said  sentence." 

Braithwaite  ||In  a  modern  case  in  the  Consistory  Court  of  London,  the 

V.  Hollings-      question  was  discussed,   Whether  a  bankrupt's  certificate  was  a 

^^I'u  ^^f"     bar  to  a  demand  for  subtraction  of  tvthes  in  the  ecclesiastical 
gard, K.  470.  ,  i        i       •       ■  i       i     r-         i  pi       i 

court,  trie  tythes  liavmg  become  due  before  the  act  or  banlcruptcy, 

and  the  certificate  having  been  obtained  a  few  days  before  the 

affirmative  issue  had  been  given  to  the  libel  ?  Sir  William  Scott, 

not  being  satisfied  that  the  demand  was  not  barred,  declined  to 

decree  excommunication  against  the  defendant.  1| 

(A  a)  In  what  Cases  a  Prohibition  lies  to  a  Suit  in  a 
Spiritual  Court  for  Subtraction  of  Tythe. 

"NOTWITHSTANDING    the   general   jurisdiction   which 
spiritual  courts  have  in  the  matter  of  tythes,  a  prohibition 
in  many  cases  lies  to  a  suit  in  a  spiritual  court  for  subtraction 
of  tythe. 

But  it  is  sometimes  difficult  to  determine,  whether  a  prohi- 
bition does  or  does  not  lie  to  such  suit. 
Fitz.  N.  B.  40.        ^^  ^^  ^  ^"^^  °^  ^^^»  ^^^^'  questions  concerning  temporal  matters 
2  Inst.  613.        are  only  to  be  tried  in  temporal  courts. 
Cro.  Eliz.  228.    2  Roll.  Abr.  291. 

c  jpst  49J  But  there  is  another  rule  of  law,  that  ubi  cognitio  principalis 

Hob.  188.  Sid.  est,  ihi  debet  esse  cognitio  accessorii. 
81.  161.  Cro.  Ja.  269.    Salk.  547. 

A  desire  of  reconciling  these  two  rules  of  law,  together  with 
the  difficulty  of  doing  it,  has  been  productive  of  determinations 
which  are  not  easily  to  be  reconciled. 

As  some  of  these  determinations  are  founded  upon  nice  dis- 
tinctions, 
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tinctions,  the  law,  concerning  the  awarding  of  a  prohibition  to  a 
suit  in  a  spiritual  court  for  subtraction  of  tythc,  will  be  much 
better  collected  from  submitting  the  principal  cases  to  the  reader's 
judgment,  than  from  any  general  rules  which  can  be  laid  down. 

If  payment  be  pleaded  to  a  libel  in  a  spiritual  court  for  sub-  Cro.  Eliz.  666. 
traction  of  tythe,  a  prohibition  does  not  lie  ;  because  the  ques-  Mallory  v. 
tion,  whether  there  was  such  payment,  is  such  an  incidental  one      ^""''' 
as  may  be  well  tried  in  the  spiritual  court. 

If  to  a  libel  in  a  spiritual  court  for  subtraction  of  tythe  of  wood  Ld.Raym. 
there  be  a  plea  of  gross  wood,  a  prohibition  does  not  lie ;  for  ^^^-  ^'^^  ^■ 
the  question,  whether  the  wood  of  which  the  tythe  is  demanded     '■°*"' 
be  gross  wood,  may  be  well  tried  in  the  spiritual  court. 

If  the  validity  of  letters  patent,  or  of  a  feoffment  or  release,  Ld.Raym. 74. 
come  in  question  in  a  suit  in  a  spiritual  court  for  subtraction  of  Chamberlain 
tythe,  a  prohibition  does  not  lie ;  because  the  validity  of  either  v.Hewitson. 
of  these  may  be  well  tried  in  the  spiritual  court. 

If  a  suit  be  in  a  spiritual  court  for  subtraction  of  tythe  due  by  Hob.  247. 

custom,  a  prohibition  does  not  lie;  for  tythe  due  by  custom  may  Latch,  125. 

as  well  be  sued  for  in  a  spiritual  court  as  tythe  which  is  due  of  'L    ,'  ^°'^" 

.  ,  ,  ^  ^  Bunb.  8. 

common  right. 

A  suit  may  be  in  a  spiritual  court  for  that  which  is  to  be  paid  Hob.  42. 247. 

as  a  modus:  for  as  the  tythe,  in  lieu  of  which  it  is  to  be  paid,  is  1  Ventr. 274. 

so  absolutely  discharged,  that  the  parson  cannot  resort  to  the  ^""^•^* 
taking  thereof  in  kind,  the  modus  becomes  a  spiritual  fee,  and, 
consequently,  it  is  recoverable  in  a  spiritual  court. 

Nay,  it  is  said  in  one  case,  that  a  suit  for  that  which  is  to  be  12  Mod.  4i6. 

paid  as  a  modus  can  only  be  instituted  in  a  spiritual  court.  Johnson  v. 

...  Ryson. 

It  was  heretofore  holden,  that  a  prohibition  would  lie  to  a  suit  2  Rep.  45. 

in  a  spiritual  court  for  subtraction  of  tythe,  upon  the  bare  sug-  The  Arch* 

gestion  of  a  customary  method  oftything,  orofamodus;  although  hishopof  Can- 

the  customary  method  of  tything,  or  the  modus,  had  not  been  ^^''"'^'T  s 

pleaded  in  the  spiritual  court.  Eliz.  511.' 

It  has  been  since  holden,  that  a  prohibition  does  not  lie  in  such  Lord  Raym. 

case,  unless  the  cause  suggested  for  obtaining  the  prohibition  has  8.35.  Dike  v. 

been  pleaded  in  the  spiritual  court ;   for   that,  as  the  court  has  Brown,  Salk. 

a  general  jurisdiction  in  the   matter  of  tythes,   the  modus,  by  ^ 
which  it  is  to  be  deprived  of  that  jurisdiction,  must  be  pleaded 
specially. 

But  if  a  bill  be  filed  in  a  court  of  equity  to  establish  a  modus,  -q^^^^  j^g 

and  it  appear  that  a  suit  is  instituted  in  a  spiritual  court  for  sub-  Blackett  v. 

traction  of  the   tythe,  for  which  the  modus  is  alleged  to  be  a  Finny. 

recompence,  an   injunction  is   usually   granted ;    although  the  1!^^"'  ^^^  ^°' 

?nGdus  have  not  been  pleaded.  Fa'n^ha  ^ 

5Atk.628.    lEden,R.276,|| 
If  a  customary  method  of  setting  out  tythe,  or  a  7nod7is,  be  Bunb.  17. 
pleaded  to  a  suit  in  a  spiritual  court  for  subtraction  of  tythe,  a  Offley  v. 
prohibition  does  not  lie,  unless  the  spiritual  court  have  refused  Whitehall, 

to  admit  the  plea,  or  the  truth  thereof  be  denied.  Hob.  247. 

'^  1  Ventr.  165. 

274.     1  Sid.  .83.    Bunb.  8. 
II  However,  in  a  subsequent  case,  a  prohibition  was  granted  on  French  v. 
a  mere  affidavit,  diat  the  defendant  in  the  spiritual  court  had  Trask,ioEast, 

answered 
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348. ;  and  sec    answered  on  oath  or  pleaded  a  modus,  though  it  did  not  appear 
per  Baijlcyi.    ^j^^jj.  ^j^g  juodus  was  reo-ularly  put  in  issue.  11 
5  Barn.  A:  C.  n  J  f 

•2-2.,  and  tit.  Prohibition,  Vol.  VI.  p.  582, 

12  Mod.  206.         But  if  the  customary  method  of  setting  out  tythe,  or  the  modus^ 

Hill  V.  Vaux,     which  is  pleaded  to  a  suit  in  a  s]Mritual  court  for  subtraction  o^ 

Salk.  656.         tvthc,   appear    plainly  to  be   bad,  a  prohibition  does]  not  lie, 

although  the  truth  of  the  plea  be  denied  ;  for  it  would  be  quite 

nugatory  to  award  a  prohibition,  in  order  to  try  the  existence  of 

a  thing,  which,  it  it  do  exist,  is  bad. 

2  Inst.  645.  It  is   in  general   true,  that  if  the  existence  of  a  customary 

Hob.  247.  method  of  setting  out  tythe,  or  the  validity  of  a  modus,  come  in 

Latch,  4S.         question  in  a  suit  in  a  s})iritual  court  for  subtraction  of  tythe,  a 

1  Ventr.274'.  prohibition  lies ;  because  the  existence  of  the  custom  or  the  vali- 
•i  Lev.  103.  dity  of  the  modus  cannot  be  well  tried  in  such  court.  The  reason 
Lord  Raym.  is,  that  in  some  cases  a  usage  of  ten  years,  in  others  a  usage  of 
4o6.^  IJunb.       twenty  years,  in   others  a  usage  of  thirty  years,  and  in  all  a 

usage  of  forty  years,  does,  by  the  ecclesiastical  law,  make  a  cus- 
tom :  whereas  there  cannot  be  a  customary  method  of  setting  out 
tythe,  or  a  valid  modus,  unless  the  tythe  has  time  immemorially 
been  set  out  in  the  method  pi-escribed  for,  or  the  modus  has  been 
paid  time  immemorially. 
Hob.  192.247.  If,  after  a  prohibition  have  been  awarded,  issue  be  taken  upon 
Godb.245.        the  existence  of  a  customary  method  of  setting  out  tythe,  or  the 

0  Lev.  103.     '  validity  of  a  modus,  which  has  been  pleaded  in  the  spiritual  court, 
Hardr.510.       and  the  verdict  in  prohibition  be,  that  there  is  not  such  a  cus- 
tomary method  of  setting  out  tythe,  or  such  a  modus,  a  consulta- 
tion ought  to  be  awarded,  inasmuch  as  the  reason  of  tying  up 
the  hands  of  the  spiritual  court  does  no  longer  exist. 

Hob.  192.  But  if  the  verdict  in  prohibition  find  the  customary  method 

Berriu's  case,     ^f  setting  out  tythe,  which  has    been  pleaded   in   the  spiritual 
court,  to  be  good  in  part,  a  consultation  ought  not  to  be  awarded; 
because,  as  the  custom  is  in  part  good,  the  suit  ought  not  to  pro- 
ceed in  the  spiritual  court. 
Cro.  Eliz.  736.       If  one  modus  be  suggested  as   a  cause  of  prohibition,  and  a 
Austin  V.  verdict  in  prohibition  find  a  different  viodus,  a  consultation  ought 

100°  '    ^  '       ^°^  ^°  ^®  awarded ;  because  the  validity  of  the  modus,  which  is 
found,  cannot  be  well  tried  in  a  spiritual  court. 

2  Roll.Abr.  If  the  bounds  of  a  parish  come  in  question  in  a  suit  in  a 
i^entr^sss'     ^P^^'^^^^l  court  for  subtraction  of  tythe,  a  prohibition  lies. 

1  Lev.  78.    IJStainbank  V.  Bradshaw,  loEast,  .349.     2  Eag.  &  Y.  568.11 

1  Sid.  59.  But  it  is  said,  that  although  a  spiritual  court  cannot  try  tlie 

1  ev.89.         bounds  of  a  parish,  the  bounds  of  a  vill  in  a  parish  may  be  tried 

m  such  court. 

2  Roll.  Abr.  And  in  one  case  it  is  laid  down,  that  a  spiritual  court  can  try 

.312.  pi.  7.        the  bounds  of  a  vill  in  a  parish. 
Ivesv.  \\  nght.  ^ 

llSee  Reeves  v.  Bould,  1  Keb.  945.  1  Eag.  &  Y.  447.  Butler  v.  Yateman,  1  Keb.354.?']  Eag.  & 
Y.  437.  Q,iu£re,  Whether  there  is  any  sound  distinction  between  the  case  of  a  vill  and  of  a 
parish  py 

But  if  the  reason  of  the  determination  in  this  case,  which  is, 
that  the  dispute  was  between  two  spiritual  pei-sons,  be  attended 

to 
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to,  it  by  no  means  follows,  that  the  bounds  of  a  vill  in  a  parish 
can  in  freneral  be  tried  in  a  spiritual  court. 

If  the  ri<rht  of  carrying  away  tythe  by  a  particular  way  come   i  Bulstr,  68. 
in  question  in  a  suit  in  a  spiritual  court  for  subtraction  of  tythe,  Anon. 
a  prohibition  lies;  because  a  right  of  way  generally  depends  upon 
usage. 

Wherever  a  spiritual  court  tries  a  temporal  matter,  which  is   Hob.  iss. 
incidental   to  a  question    concerning  subtraction  of  tythe,   the   ]  Ventr.291. 
temporal   matter   must  be  tried   according  to   the  rules  of  the  Salk,  547'. 
common  law  ;  otherwise  a  prohibition  lies.  Ld.  Raym.  74. 

If  a  party,  who  has  pleaded  payment  to  a  suit  in  a  spiritual  Cro.  Eiiz.  666. 
court  for  subtraction  of  tythe,  offer  to  prove  this  by  one  witness,   Mallory  v. 
and  the  proof  be  not  admitted,  a  prohibition  lies  ;  for,  although   |^^''"^^ 
two  witnesses   are  necessary  by  the  ecclesiastical  law  in   every  jliimoli  (L)5. 
case,  the  common  law  requires  but  one  in  this  case.  and  cases 

there  cited.jj 

But,  if  a  spiritual  court  in  such  case  admit  proof  by  one  wit-  gaik.  547. 
ness  to  be  sufficient,  that  court  is  to  judge  by  its  own  rules  of  the  Shotter  v. 
competency  of  the  person  adduced  as  a  witness.  Friend. 

It  is  laid  down  generally  in  some  books,  that  a  prohibition  Salk.  547. 
lies  to  a  suit  in  a  spiritual  court  for  subtraction  of  tythe  after  ^d.  Raym. 
sentence.  "^  ' 

In  other  books  it  is  laid  down,  that  although  a  prohibition  Salk.  548. 
does  lie  after  sentence,  in  a  case  wherein  the  spiritual  court  had  Bunb.  17. 
not  jurisdiction  in  the  pi'incipal  matter,  none  lies  to  a  suit  for 
the  subtraction  of  tythe  after  sentence ;  because,  as  the  spiritual 
court  had  jurisdiction  in  the  principal  matter,  the  defect  can  only 
have  been  of  jurisdiction  to  try  some  incidental  matter,  in  which 
case  a  prohibition  does  not  lie  after  sentence. 

II  It  is  now  settled,  that  the  application  for  a  prohibition  to  the  Full  v. 
spiritual  court,  on  the  ground  o^  o.  modus  being  pleaded,  must  be  Hutchins, 
made  before  sentence ;  since  such  a  prohibition  is  granted  solely  C^owp.  422. 
2)ro  (lefectu  triatioiiis,  and  not  j^^'o  dejectu  jurisdidionis ;  in  which    ,  ^'  ^  X;  .""' 
latter  case  only  can  a  prohibition  be  had  after  sentence. ||  r.  552.  Stain- 

bank  V.  Bradshaw,  10  East,  549. 

But,  if  the  sentence  of  a  spiritual  court  be  illegal,  a  special 
prohibition  may  be  obtained  to  a  suit  in  a  spiritual  court  for  sub- 
traction of  tythe  after  sentence. 

In  a  suit  upon  the  2  E.  6.  c.  13.  for  subtraction  of  a  predial  Godb.  245. 
tythe,  the  sentence  of  the  spiritual   court  was,  that  the  plaintiff,  Baldwin  v. 
besides  the  double  value  of  the  tythe  and  the  costs  of  the  suit,  ^i^^^^    j 
should  likewise  recover  the  single  value  of  the  tythe  by  way  of  {ord  v.  Porter 
damages.     As  a  spiritual  court  is  not  empowered  by  that  statute  2  Chitt.  R. 
to  give  more  than  the  doubtful  value  of  the  tythe  and  the  costs  "^i-  -^Eag.  & 
of  the  suit,  the  sentence  was  holden  to  be  illegal ;  and  a  special       ^'^^'^•W 
prohibition  was  awarded. 

II  See,  on  the  subject  of  prohibitions,  Vol.  VI.  tit.  "  Prohi- 
bition." || 
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(B  b)  Of  a  Suit  in  a  Court  of  Equity  for  Subtraction 

of  Tythe. 

T^HE  courts  of  Chancery  and  Exchequer  have  both  jurisdiction 
in  the  case  of  subtraction  of  tythe. 

A  bill  in  equity  may  be  filed  for  subtraction  of  tythe,  however 
small  the  value  of  the  tythe  subtracted  is. 
ag.  &  y.  52.    Gwill.  736.     1  Wood,  441.    1  Eag.  &  Y.  660.    Gwill.  549.1| 

If  a  bill  in  equity  be  filed  for  subtraction  of  tythe  belonging  to 
a  portion  of  tythes,  or  of  the  tythes  of  a  particular  thing,  every 
person,  entitled  to  any  tythe  arising  in  the  parish  in  which  the 
tythe  is  claimed  by  the  bill,  must  be  a  party  thereto ;  because  the 
right  of  every  such  person  may  be  affected  by  the  decree. 

A  sequestrator  cannot  file  a  bill  in  equity  for  subtraction  of 
tythe  during  the  vacancy  of  the  benefice,  without  making  the 
bishop  of  the  diocese  a  party  ;  because  the  sequestrator  is  ac- 
countable to  the  bishop  for  what  he  receives. 

If  a  bill  in  equity  be  filed  by  a  sequestrator,  during  the  in- 
sanity of  an  incumbent,  for  subtraction  of  tythe,  the  incumbent 
or  his  committee  must  be  a  party  to  the  bill ;  otherwise,  if  the 
incumbent  should  recover  his  senses,  and  file  another  bill  for  the 
same  tythe,  a  recovery  by  the  sequestrator  could  not  be  pleaded 
in  bar  to  the  second  bill. 

If  a  rector  or  impropriator  file  a  bill  in  equity,  for  subtraction 
of  tythe  belonging  to  a  rectory,  it  is  sufficient  to  shew  a  title 
to  the  rectory ;  the  right  of  tythe  being  incident  to  the  right  of 
rectory. 

But  an  impropriator  must  in  such  a  bill  shew  that  either  him- 
self, or  the  person  under  whom  he  claims,  has  an  estate  in  fee  in 
the  rectory. 

It  is  not,  however,  necessary  for  an  impropriator  to  derive  his 
title  in  such  bill  from  the  original  grant  of  the  rectory  by  the 
crown ;  it  being  sufficient  to  shew  that  he  is  seised  thereof  in 
fee. 

II  And  it  has  been  determined  by  the  House  of  Lords,  that  a 
lay  impropriator  in  possession  of  a  rectory,  and  in  perception  of 
the  tythes,  has  a  sufficient  title  to  sustain  a  suit  against  occupiers 
for  an  account  of  tythes,  although  the  rectory  is  subject  to  mort- 
gages, and  the  legal  estate  is  in  trustees.  || 

If  a  vicar  file  a  bill  in  equity  for  subtraction  of  tythe,  he  must 
shew  himself  entitled  by  endowment  or  augmentation  to  the  tythe 
claimed ;  because  a  vicar  can  have  no  right  to  tythe,  except  by 
endowment  or  augmentation. 

It  is  not,  however,  necessary  for  a  vicar  to  set  out  in  such  bill 
the  deed  by  which  his  vicarage  was  endowed  or  augmented  with 
the  tythe  claimed  ;  for  if  he  can  shew,  that  he  and  his  prede- 
cessors have  constantly  received  the  tythe,  it  shall  be  intended, 
that  the  vicarajje  has  been  endowed  or  augmented  therewith. 

If  a  bill  be  filed  for  subtraction  of  tythe  belonging  to  a  portion 
of  tythes,  the  plaintiff  must  not  only  shew  a  title  to  the  tythe 

claimed, 
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claimed,  but  he  must  likewise  shew  a  receipt  of  the  tythe  by  him-  Charlton. 

self  and  those  under  whom  he  claims.  ?o"'',rf^~' 

Ipee  Lray- 

horne  v.  Taylor,   2  Bro.P.Ca.  517.    Gwill.  650.    Lowther  v.  Bolton,  Gwill.  1120.    3  E.ig.  & 

Y.  1271.11 

If  the  defendant,  in  his  answer  to  a  bill  in  equity  for  subtraction  Bunb.  72. 
of  tythe,  admit  the  plaintiff''s  title  to  the  tythe  claimed,  and  only  W.'^^'  I^f' 
insist  upon  being  discharged  of  the  tythe,  or  of  the  payment  there- 
of, the  want  of  having  set  out  a  title  in  the  bill  is  thereby  cured. 

If  a  bill  in  equity  be  filed  for  subtraction  of  a  predial  tythe,   1  Vern.  60. 
without  waiving  the  penalty   of  the  treble  value  given  by  the  Anon.  Hardr. 
statute,  a  demurrer  lies;  for  a  court  of  equity  will  never  compel 
a  defendant  to  discover  any  thing,  by  the  discovery  of  which  he 
may  become  liable  to  a  penalty. 

But,  if  the  plaintiff  in  such  bill  only  pray  relief  as  to  the  single  Bunb.  193. 

value  of  the  tythe  subtracted,  it  is  not  necessary  to  waive  the  "^^  Attorney- 

.  ''  ''  General  v. 

penalty.  Vincent. 

llWools  V.  Walley,  1  Anstr.  100.    Gwill.  1583.|| 

II  And  if  an  executor  file  a  bill  for  tythes,  although  he  do  not  Anon, 
offer  to  accept  the  single  value,  it  is  sufficient ;  for  an  executor,  '^*'"*-  ^^■'' 
not  being  entitled  to  the  penalty,  he  is  not  obliged  to  waive  it.|| 

A  bill  in  equity  having  been  filed  for  subtraction  of  tythe,  the  Bunb.  26. 
defendant  stood  out  till  a  sequestration  was  granted,  and  the  bill  Bally  v. 
was   of  course   taken  pro  confesso.      The  defendant  afterwards  ^' 

moved  for  a  rule,  that  upon  paying  costs  the  value  of  the  tythe 
might  be  ascertained  by  the  taxation  of  the  master,  or  by  the 
oath  of  the  plaintiff.  This  was  refused  :  but  a  rule  was  made 
for  the  plaintiff  to  shew  cause  why  he  should  not  consent  to  make 
oath  of  what  value  the  tythe  was. 

If  a  tender  were  made  before  the  bill  in  equity  for  subtraction  Bunb.  28. 
of  tythe  was  filed,  and  a  tender  be  again  made  by  the  answer,  Anon. 
the  defendant  is  not  liable  to  costs. 

But,  if  the  defendant  did  not  make  a  tender  before  the  bill  was         jud. 
filed,  he  must,  notwithstanding  he  make  a  tender  by  his  answer, 
account  for  the  tythe,  and  pay  costs,  how  small  soever  the  value 
of  the  tythe  subtracted  is. 

If  a  bill  be  filed  in  the  Court  of  Exchequer  for  subtraction  of  Bunb.  211. 
tythe,  and  the  defendant  plead,  that  a  modus  for  the  tythe  thereby  Geale  v. 
claimed  has,  after  directing  an  issue,  been  established  by  a  decree  Wintour. 
of  the  Court  of  Chancery,  the  plea  is  good  in  bar  to  the  bill  in 
the  Court  of  Exchequer. 

A  plea  of  non-residence  is  good  in  bar  to  a  bill  in  equity,  „ . , 

brought  by  a  rector  or  vicar  for  subtraction  of  tythe.  HQuilterV. 

Mussendine,  Gilb.  Exch.  R.  228.^ 

But  it  must  be  shewn  that  the  non-residence  was  before  the  jbid. 

time  in  which  the  tythe  claimed  by  the  bill  became  due. 

The  statute  of  limitations  cannot  be  pleaded  in  bar  to  a  bill  in   Bunb.  213. 
equity  for  subtraction  of  tythe ;  because  the  defendant  is  consi-   Marston  v. 
dered  as  a  bailiff  or  receiver  of  the  plaintiff,  and  that  statute  Cleypole. 
does  not  extend  to  demands  upon  such  persons.  'i^Norbury 

2  Price,  358.    5  Eag.  &  Y.  746.     Carysfort  v.  Wells,  M'Clel.  &  Yo.  636.|j 

11  But 
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II But  by  the  53  Geo.  3.  c.  127.  §  5.  it  is  enacted,  that  no 
action  shall  be  brought  for  the  not  setting  out  tythes,  nor  any 
suit  instituted  in  any  court  of  equity,  or  in  any  ecclesiastical 
court,  to  recover  the  value  of  any  tythes,  unless  such  action  shall 
be  brought,  or  such  suit  commenced,  within  six  years  from  the 
time  when  such  tythes  became  due.|| 

If  a  bill  in  equity  be  filed  for  subtraction  of  tythe  due  of  com- 
mon right,  the  defendant  cannot  avail  himself  of  a  discharge  of 
the  tythe,  or  of  the  payment  thereof,  unless  the  discharge  be 
specially  pleaded. 

A  discharge  of  the  tythe  of  one  thing,  or  of  the  payment 
thereof,  may  be  insisted  upon,  in  an  answer  to  a  bill  in  equity  for 
subtraction  of  tythes  of  divers  things. 

But  if  the  defendant,  in  his  answer,  insist  upon  a  discharge  of 
all  tythes,  or  of  the  payment  thereof,  and  prove  only  a  discharge 
of  some  tythes,  or  of  the  payment  thereof,  he  cannot  derive  any 
benefit  from  the  discharge  proved. 

Divers  moduses  for  the  tythes  of  divers  things  may  be  insisted 
upon  in  an  answer  to  a  bill  in  equity  for  subtraction  of  tythes : 
but  they  must  be  pleaded  severally ;  for  one  modus  cannot  be 
pleaded  distributively  for  the  tythes  of  divers  things. 

If  a  modus  be  insisted  upon,  in  an  answer  to  a  bill  in  equity  for 
subtraction  of  tythe,  the  day  upon  which  it  is  to  be  paid  ought 
to  be  set  out. 

And  in  three  modern  cases  the  moduses  were  disallowed ;  be- 
cause the  days  of  paying  them  were  not  set  out  in  the  respective 
answers. 

berton  v.  Sparrow,  Trin.  8  G.  1.    Eloy  v.  Prior,  Hil.  10  G.  1. 

Bunb.  280.  But  in  another  modern  case,  wherein  a  modus,  the  day  of  pay- 

Woolferston  ing  which  was  not  set  out,  had  upon  an  issue  directed  been  found 
HI  -r  "'"°'  ^°^  ^^^^  defendant,  it  was  holden,  that  the  defectof  having  set  this 
out  was  cured  by  the  verdict ;  and  the  modus  was  established. 

In  a  still  later  case,  the  following  distinction  was  taken  by 
Reynolds  C.  B.,  namely,  that  the  want  of  having  .set  out  the  day 
upon  which  a  modus  is  to  be  paid,  in  an  answer  to  a  bill  in  equity 
for  subtraction  of  tythes,  may  be  so  supplied  by  evidence,  as  to 
be  a  foundation  for  the  court  to  direct  an  issue  to  try  whether  there 
be  the  modus,  with  liberty  to  endorse  the  day  of  payment  upon 
the  postea ;  but  that  if  a  bill  in  equity  be  brought  to  establish  a 
modus,  the  day  of  paying  it  must  be  expressly  set  out.  {a) 
bill  than  in  an  answer  ;  but  it  seems  that  in  either  case  it  is  sufficient  to 
state  the  modus  to  be  payable  on  or  about  a  particular  day.  Richards  v.  Evans,  1  Ves.  50. 
Gwiil.  802.  Baker  v.  Atliill,  2Anst.491.  Gwill,  1422.  Atkins  v,  Hatton,  4  Wood,  410. 
Atkins  v.Lord  Willoughby,  4Wood,4l9.  Cart  v.  Hodgkin,  5  Swanst.  160.  Gwill.  814.  But 
some  time  of  payment  ought  to  be  specified,  Roberts  v.  Williams,  12  East,  55. ;  and  see  Scott 
V.  Carter,  1  Younge  &  J.452.  The  court  will  establish  a  modus,  though  proved  to  be  payable 
on  a  day  different  from  that  alleged  in  the  bill.  Anderdon  v.Davies,  Gwill.  1268.;  sed  vide 
contra,  Goodwin  v.  Wortley,  2  Wood,  551.    Gwill.  715. || 

Hardr.  4.  It  was  holden  in  one  case,  that  it  is  incumbent  upon  the  plain- 

The  Attorney.  ^iff^Q  prove  the  quantity  and  value  of  the  tythe  claimed  by  a  bill 
Straite.    *         ^"  equity  for  subtraction  of  tythe. 

Bunb.  60.  But  the  authority  of  this  case  has  been  often  denied ;  and  it  is 

now 


Bunb.  61. 
Jordan  v. 
CoUey. 


Bunb.  297. 
Leigh  V. 
Muudsley. 

Ibid. 


Bunb.  80 
Tarton  v, 
Clayton. 


Bunb.  105. 
Goddard  v. 
Keeble,  Pasch. 
sG.  1.  Pem- 


Bunb.  528. 
Gibb  v.  Good, 
man,  Trin. 
7G.2. 
11(a)  It  seems 
clear  that 
greater  cer- 
tainty is  re- 
quired in  the 
statement  of 
a  modus  in  £ 
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ever,  in  cases 
where  the  plea 
absolutely 
denies  the 


now  constantly  holden,  that  the  defendant  must  in  all  cases  (c/),  Gumley  v. 
even  where  a  modus  is  jileaded,  set  out,  in  his  answer  to  a  bill  in   ||(°)XoT how- 
equity  for  subtraction  of  tythe,  the  quantity  and  value  of  the  tythe 
claimed  by  the  bill ;  because  it  frequently  happens  that  no  per- 
son except  himself  knows  these  things. 

plaintiff's  title  (which  a  modus  does  not) ;  as  where  the  defendant  pleads  non-residence  of  the 
incumbent  as  a  bar  under  the  15  Eliz.  c,  20.  iSIills  v.  Etheridge,  Bunb.  210.  Eag.  &  Y.  806. 
Quilter  v.  Mussendin,  Gilb.  Eq.  R.  228.    Gwill.  667. |1 

It  was  not  heretofore  the  practice  of  the  Court  of  Exchequer  2P.Wms.463. 
to  decree,  that  the  defendant  should  account  for  tythe  which  S^"^^^""  T,' 
became  due  after  the  filing  of  the  bill  for  subtraction  of  tythe.  ° 

But  the  practice,  at  that  time,  of  the  Court  of  Chancery  v/as  Ibid.    [So, 
to  decree  that  an  account  should  be  taken  of  all  tythes  due  at  the  y '^§ta^Ileton 
time  of  making  the  decree.  sAtk.  156.  ' 

Bell  V.  Read,  5Atk.  SSS.] 

And  it  was  said  in  a  case  in  the  Court  of  King's  Bench,  by  MS.  Rep. 
Lord  Mansfield  C.  J.,  that  the  practice  of  the  Court  of  Exchequer  sranTMich 
is  at  this  day  the  same  as  that  of  the  Court  of  Chancery.  \G.z. 

Ijln  the  Exchequer,  the  decree  is,  to  account  for  tythes  due  to  the  filing  of  the  bill ;  in  the  Court 
of  Chancery,  to  the  time  of  the  Master's  report,  2  Atk.  156.  Gwill.  775.  3  Atk.  590.  Gwill.  804. 
2  P.  Will.  462.    Gwill.  676.11 

The  right  of  a  court  of  equity  to  decree  an  account  and  pay-  See  the  argu- 
ment of  tythes,  at  the  suit  of  a  person  claiming  such  tythesj  ment  for  the 
must  be  grounded  on  a  clear,  unquestionable,  legal  right  of  tythes  t^e^ca^e  of^  ' 
in  the  plaintiff,  or  in  some  person  in  trust  for  him  ;  the  right  to  Barnard  v. 
tfie  account  being  merely  consequential  in  the  legal  right  to  the  tythes.  Garmons, 
The  courts  of  equit}^,  therefore,  have  constantly  made  a  distinc-  ^oi"-  Proc. 
tion  between  those  cases  in  which  the  title  of  the  plaintiff  to  the 
tythes  claimed  is  not  generally  disputed,  but  it  is  objected  only 
that  the  lands  from  which  they  are  claimed  are  exempt  or  dis- 
charged from  payment  of  tythes ;  or,  that  the  tythes  claimed  are 
not  payable  in  kind,  but  are  to  be  satisfied  in  some  other  manner, 
as  by  a  payment  of  a  modus  or  composition  real :  and  these  cases, 
in  which  the  title  to  the  tythe  claimed  is  denied  to  the  plaintiff, 
and  a  title  is  set  up  in  another  person.     In  the  first  description 
of  cases,  the  defendant  claiming  the  benefit  of  an  exemption  or 
discharge,  or  of  a  modus,  or  real  composition,  acknowledges  the 
original  title  of  the  plaintiff,  as  alleged  by  him,  but  qualifies  that 
title,  either  by  an  absolute  discharge  from  payment  of  the  tythes 
demanded,  or  by  a  right  to  satisfy  that  demand,  otherwise  than 
by  payment  of  the  tythes  in  kind.     In  the  second  description  of 
cases,  the  existence  of  that  title  to  the  tythes  in  question  is  abso- 
lutely and  totally  denied,  and  it  is  objected,  that  the  title  is  in 
some  other  person :  and  in  these  cases,  if  the  person  in  whom  the 
title  is  thus  stated  has  had  the  pernancy  of  the  tythes  claimed, 
the  bill  is  in  effect  an  ejectment  bill ;  and  where  the  legal  title  of 
the  plaintiff  is  disputed  on  bills,  which  may  be  properly  called 
ejectment  bills,  it  is  not  the  ordinary  practice  of  courts  of  equity 
to  make  any  decree  whatever,  except  for  the  purpose  of  assisting  Scott  v.  Ah-evj' 
the  trial  at  law,  where  such  assistance  may  be  necessary.    Thus,   iiq  Jj^|  ^  j"!'^ . 
where  a  bill  was  filed  by  Dr.  Scott,  as  rector  of  Simonhurne,   2  Ea>r.  &  Y;  ' 
claiming  tythes  of  corn  and  hay  against  the  defendants,  several  543.|| 
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See  also  Strutt 
T.  Baker, 

2  Ves.j.625. 
ijGwiil.  1430.il 

Mawbey  v. 
Eilmead,  Hil, 
24  G.  5. 
iJGwill.  1265. 
5  En?.  &  Y. 
1326.11 


Travis  v.  Ox- 
ton,  Anstr. 
508.  2Raym. 
762. 


Carr  v. 
Henton, 
Anstr.  313. 
liGwilI.1258. 
7Bro.P.Ca. 
■  140.  3Eag.& 
Y.  1320.11 


Mar.  5.  1788 

See  the  case 
Garnons  v. 
Barnard, 

Anstr.  -J9G. 
and  printed 


of  whom  were  occupiers  of  lands  within  the  pai'ish,  and  the 
Ainys  were  owners  of  part  of  the  lands,  and  claimed  the  tythes 
of  corn  and  hay  of  their  own  lands,  and  of  those  occupied  by  the 
other  defendants  ;  and  it  appeared  that  the  Airejjs,  and  those 
under  whom  they  claimed,  had  received  the  tythes  in  question, 
and  made  them  the  subject  of  settlement  for  above  160  years, 
although  they  could  shew  no  original  lawful  title  to  such  tythes ; 
the  Court  of  Exchequer  dismissed  the  bill,  refusing  to  give  the 
rector  any  relief,  until  he  had  established  his  title  to  the  tythes  at 
law.  And  in  Edv:ards  v.  Lord  Vernon,  Hil.  21  G.  3.,  where,  to 
a  bill  by  the  spiritual  rector,  the  defence  set  up  was,  a  title  to  the 
tythes  under  family  settlements,  and  possession  for  seventy-one 
years,  the  Court  of  Exchequer  followed  the  authority  of  *Sco/^  v. 
Ahry,  and  dismissed  the  bill  with  costs. 

In  a  subsequent  case,  where  Sir  Joseph  Maxchey  claimed,  as 
impropriate  rector,  tythes  of  land,  of  which  some  of  the  defend- 
ants also  claimed  the  tythes  ;  it  was  objected  that  the  plaintiff's 
title  was  a  legal  title,  and  that  he  must  first  demand  the  tythes  at 
law.  The  Court  of  Exchequer  said  it  was  a  question  of  title,  the 
evidence  of  possession  was  doubtful,  and  a  court  of  equity  would 
therefore  not  make  any  decree  till  the  I'ight  had  been  settled  at 
law,  the  account  prayed  being  merely  consequential  to  the  right, 
and  the  proper  tribunal  for  the  trial  of  right,  if  the  possession 
was  equivocal,  and  for  construction  of  deeds  under  which  parties 
claimed,  was  a  court  of  law;  and  although  the  counsel  for  the 
plaintiff  pressed  to  have  an  issue  directecl,  in  order  to  have  the 
right  tried  at  law,  with  the  assistance  of  the  court,  the  court  re- 
fused it,  and  dismissed  the  bill. 

To  a  claim  by  a  vicar  of  the  tythe  of  hay  under  an  endow- 
ment, the  defendants,  the  terre  tenants,  set  up  a  payment  to  the 
vicar  in  lieu  of  such  tythe.  This  was  holden  by  the  Court  of 
Exchequer  to  be  a  bad  jnodns,  and  they  thereupon  gave  judgment 
for  an  account  of  tythes,  considering  the  vicar's  claim  as  esta- 
blished by  the  payments.  But  upon  a  writ  of  error  the  House  of 
Lords  directed  an  issue  to  try  the  nature  of  the  payments.  Lord 
Mansfield  declaring  his  opinion  that  on  a  vicar's  title  being  dis- 
puted, unless  it  is  perfectly  clear,  a  court  of  equity  ought  not  to 
make  a  decree  v.ithout  having  the  fact  ascertained  by  a  jury. 

Where  a  vicar  sued  for  all  small  tythes  under  an  endowment, 
which  he  produced,  and  also  gave  in  evidence  a  decree  in  the  Ex- 
chequer for  an  account  of  all  small  tythes  in  a  suit  by  his  prede- 
cessor, in  the  reign  of  Charles  the  First,  yet  as  the  endowment 
was  not  supported  by  usage,  ^-c.  the  decree  was  not  binding,  the 
patron  not  being  a  party,  and  as  it  had  never  been  acted  under, 
the  Court  of  Exchequer  thought  the  case  not  so  clear  as  to  war- 
rant a  decree  in  favour  of  the  vicar,  and  directed  an  issue  to  try 
whether  he  was  entided  under  the  endowment  or  not ;  and  that 
decision  was  affirmed  in  the  House  of  Lords. 

The  account  being  consequential  to  the  legal  title,  and  a  rector 
having  prima  facie  the  tide  to  all  die  tythes  in  him,  it  should  seem 
to  follow  that,  in  questions  between  the  rector  and  vicar,  a  court 
of  equity  cannot  iKuke  a  decree  in  derogation  of  the  rector's 

title. 
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tkie,  merely  as  consequential  to  the  legal  title  of  the  vicar,  until  ^^^^  ;„  the 
that  title  has  been  established  by  the  decision  of  a  jury,  unless  it  House  of 
be  most  clearly  and  satisfactorily  made  out.     Perhaps  it  may  be  Lords,  Junes, 
questioned  whether  a  court  of  equity  can  decide  between  rector  y'^Valte^r"  ^^ 
and  vicar,  that  the  former  has  no  title,  however  clear  the  proofs  I'wils.  no. 
may  be  against  it,  whhout  the  intervention  of  a  jury,  if  the  rector  Hit  is  now  set- 
insist  uiion  referrino;  it  to  that  tribunal,  any  more  than  they  can  tied,  that  in 

1  1  .1  r  •  ^  .1  ^1  ciuestions 

make  a  decree  without  reference  to  a  jury,  where  the  rector  cle-  ij^f^ygg^  ^.^e 

mands  such  a  reference,  in  a  question  o^  modus  between  the  rector  rector  and 
and  the  owner  or  occupier  of  the  land.     For  the  jirima  facie  vicar,  though 
tide  which  gives  the  rector  a  right  to  the  discussion  of  the  ques-  the  rector  is 
tion  in  a  court  of  law  in  the  one  case,  should  seem  to  give  him  g^f^j' he  is  not 
the  like  right  in  the  other  case.     A  vicar  should  appear  to  be  as   entitled,  as  a 
much  bound  to  make  out  his  tide  against  that  of  his  rector  by  matterof right, 
pleading  and  by  evidence,  as  an  occupier  is  to  make  out  his  ex-  ^/i"  **^"^- 
emption  or  qualification :  they  both  alike  claim  in  derogation  of  ^jjj  ^^^^^^^^ 
a  common  law  right.  his  bill  at  once, 

if  the  vicar  makes  out  a  clear  case  under  his  endowment,  or  by  evidence  of  perception  sufficient 
to  found  a  presumption  of  an  endowment.  Dorman  v.  Curry,  4  Price,  109.  Gwill.  1822. 
1  Wils.  E.  R.  46. ;  and  see  Williams  v.  Price,  4  Price,  156.  Gwill.  1827.  Parsons  v.  Bel- 
lamy, 4  Price,  190.  Gwill.  1829.  It  seems  that  a  vicar  is  not  entitled  loan  issue  as  of  course. 
Patch  V.  Dalton,  6  Price,  252.    Gwill.  1958.|1 

It  has,  indeed,  been  urged,  that  a  decree  in  favour  of  the  vicar 
for  an  account  does  not  bind  the  right,  and  therefore  it  is  not  ne- 
cessary for  the  court  to  direct  an  issue.  But  it  may  be  very  much 
doubted,  whether  such  a  decree  would  not  in  effect  bind  the 
right :  for  the  distinction  which  has  been  set  up  between  decrees 
bindinfj  the  right,  and  decrees  not  binding  the  right,  has  been 
confined  to  a  very  different  case ;  namely,  where  a  defendant  sets 
up  a  defence  by  way  of  modus  to  a  bill  for  tythes,  which  prays 
an  establishment  of  the  right,  as  well  as  an  account ;  and  the  Collins  v. 
defendant  in  his  answer  has  made  some  mistake  in  laying  the  Gough,  Doin. 
modtiSj  so  that  the  court  cannot  upon  those  pleadings  direct  an  ^^g^ 
issue.  There,  the  court,  unable  to  direct  an  issue,  for  want  of 
sufficient  matter  on  the  record,  has  made  a  decree  for  an  account 
only,  to  give  the  defendant  an  opportunity  of  trying  his  title 
upon  a  future  suit.  And  most  clearly  such  a  decree  cannot  be 
pleaded  in  bar  to  a  bill  for  establishing  the  modus.  But  if  the 
decree  for  an  account  does  not  in  general  bind  the  right,  then 
this  absurdity  might  follow,  that  the  court  might  from  time  to 
time  make  similar  decrees,  without  directing  any  issue  to  try  the 
fact  of  title,  upon  the  allegation  that  no  one  of  such  decrees  ^ 

actually  binds  the  right.  ^ 

II A  court  of  equity  may,  in  general,  decide  conclusively  in  the  Bullen 

first  instance,  in  tythe-suits,  as  well  as  others,  without  directing  v.Michel, 

an  issue.  The  direction  of  an  issue  is  discretionary,  in  order  to  2  Price,  5C9.  | 
•   c  ^  ■  r  ^  a"d  see 

mtorm  the  conscience  of  the  court.  Hawtrey  v. 

Daniel,  7Bro.  P.  C.21.  Short  v.  Lee,  2  Jac.  &  W.  464.  Gwill.  1998.  Fisher  v.  Lord  Graves, 
1  M'Clel.  &  Y.  562.    5  Eag.  &  Y.  1 180.    Sanders  v.  Longden,  4  Price,  117.    Gwill.  1824. 

Where  the  effect  of  certain  ancient  documents  was  such  as  to  Leathes  r. 
create  an  equivocal  case,  the  court  directed  an  issue,  in  order  that  ^^^''"j 

G  2  more 
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4  Price,  55.';.      more  satisfactory  information  might  be  fm-nishecl  than  could  be 

6  Price,  5G-J.     obtainetl  from  depositions  on  paper. 

Tavlor  V.  So,  where  the  case  depended  on  inference  to  be  drawn  from  a 

Cook,  8  Price,  comparison  of  conflicting  testimony,  the  court  would  not  draw 

(550.  Stokes  ^j     ii^fei-ence  without  reference  to  a  jury, 
V.  Kdmeails,  *'     •' 

iM'Clel.  &Youn.  456. 

Bowsher  v  ^^  ^^  equally  in  the  discretion  of  the  court  to  grant  or  refuse  a 

Morgan,   "  new  trial ;  and  it  may  order  evidence  to  be  received,  though  not 

2Anst.  404.  strictly  admissible,  on  a  trial  at  law  ;  and  it  will  send  the  issue 

Potts  v.Du-  Jown  as  often  as  the  result  is  unsatisfactory;  and  it  will  not 

797.'  Barnard  g^'^^^^  ^  new  trial,  merely  on  the  ground  that  evidence  not  strictly 

V.  Garnons,  admissible  has   been    received,  if,    independently  of  such  evi- 

7  Bro.  P.  C.  dence,  the  court  is  satisfied  with  the  verdict ;  nor  on  the  ground 
^°p.  .°^';™''  of  the  rejection  of  admissible  evidence,  if.  taking  such  evidence 
221.  Sanders '  ^^^^^  consideration,  it  is  satisfied  the  verdict  ought  still  to  stand. 
V.  Longden,  4  Piice,  1 17.    White  v.  Lisle,  4  Madd.  214. 

Williams  v.  Where  the  rector  sues  as  plaintiff,  he  is  in  general  entitled  to 

1  ••ice.  4  Price,  ^^  issue  as  matter  of  right,  but  not  where  he  is  defendant ;  and 
burn  V.  '  where  the  plaintiff's  claim  as  rector  is  defeated,  by  the  defend- 
Hughes,  ant's  clearly  proving  himself  entitled  to  the  rectorial  tythes,  there 
s  Price,  430.  the  plaintiff  is  not  entitled  to  an  issue :  he  is  only  entitled  of 
},  ii'T!  ^'  right  to  an  issue  where  the  defence  amounts  to  a  recognition  of 

5  Price  ^35o.  ^^^  jprima  facie  right  as  rector,  f] 

Gwill.  ]  874. ;  and  see  Barker  v.  Barker,  Wiglitw.  398.  Gwill.  1695.  Strutt  v.  Baker,  4  Gwill. 
1430.    2Ves.  j.  625. 

Canons  of  St.  -^  ^^^^  "^^J  ^^  maintained  in  a  court  of  equity  for  an  account 

Paul's  V.  of  tythes  in  London^  notwithstanding  the  statute  and  decree  of 

Cnckett,   ^  37  H.  8.  c.  12.;  for  an  act  of  parliament  creating  a  special  juris- 

^GwUl'  i4^''5  ^^'ctioii  never  ousts  the  jurisdiction  of  the  courts  of  Westminster 

2  Ea^.k:  Y.  Hall.     Nor  is  it  true,  that  if  a  statute  creates  a  new  right,  one 

417.    As  to  cannot  go  beyond  it :  for  if  a  statute  creates  a  new  right,  it  creates 

the  question,  a  new  duty  :  if  the  performance  of  that  duty  requires  the  inter- 

whether  the      fgrence  of  a  court  of  equity,  the  execution  of  the  statute  must  of 

decree  under  •  1      1  ^      •"      . 

the  statute        course  be  With  the  necessai'y  circumstances. 

57  H.  8.  c.  12.  must  now  be  presumed  to  be  enrolled,  see  Owen  v.  Nodin,  M'Clel.  239. 
5  Eag.  &  Y.  1 149.  M'Dougall  v.  Young,  2  Carr.  &  Pa.  Ca.  278.  IM'Dougall  v.  Purrier,  2  Bag. 
on  Tythes,  458.;  and  Tyrwhitt's  Argument  on  the  non-enrolment  of  the  decree,  &c.  (1823.) 
and  aH/c'.ll 

(C  c)  Of  a  Suit  in  a  Court  of  Equity   to    establish 
a  Modus,    or  a  customary  Manner  of  setting  out 
>  Tythes. 

I  Venn.  185.  TT  was  formerly  doubted,  whether  a  bill  could  be  filed  in  a  court 
Nels.Ch.R.  of  equity  to  establish  a  mochis  by  prescription,  or  a  customary 

10.  1  Chan.       manner  of  setting  out  tydies ;  and  such  bills  have  frequently 

Ca.  187.  \  -x-        •         1       °  ''  A» 

been  dismissed. 
1  Vern.  485.  But  it  is  now  the  practice  of  courts  of  equity  to  retain  such 

1  Eq.Ca.Abr.  \y\\\^  which  is  in  reality  no  more  than  a  bill  to  perpetuate  the 
vVms.  5G5.        testimony  of  witnesses,  as  to  the  mochts  or  customary  manner  of 

EcttinL":  out  tythes. 

If 
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If  a  bill  in  cqiiitv  be  filed  an;ainst  the  lessee  of  a  rector,  vicar,   Bunb.  70. 
•   .        .         .  1  1-  1  7       ^i  .  •  •  Glanvillev. 

or  impropriator,  to  establish  a  moduSi  the  rector,  vicar,  or  inipro-  Xrelawnev 

priator  must  be  a  party;  for  a  court  of  equity  will  never  bind  the  ||GwiU.622. 

right  of  any  person,  without  giving  him  an  opportunity  of  being   1  Eag.  &Y. 

heard.  ''53. 

The  da}'  on  which  the  modus  is  to  be  paid  must  be  expressly  Bunb.  328. 

set  out  in  a  bill  in  equity  to  establish  a  viodtis.  S^'*^''/' 

A      •'  Goodman. 

llBiit  it  seems  sufiicient  lo  state  it  on  or  about  a  particular  day.     Ricbards  v.  Evans,  1  Ves.  50. 

Gwill.  803.     Baker  V.  Athill,   sAnst.  491.     Gwill.  1422.     Atkins  v.  Hatton,   4  Wood,  410. 

Atkins  V.  Willoughby,  4  Wood,  419. ;  and  see  aulc.^^ 

But,  if  the  setting  out  of  the  day  of  payment  be  omitted  in  a  Bunb.  199. 
bill  to  establish  a  modus,  the  court  will  ^-jve  the  plaintiff  leave  to  1^||^^^.^"  ^' 
amend  his  bill,  upon  paying  the  costs  of  the  day. 

A  court  of  equity  never  establishes  a  modus,  or  a  customary  Sel.  Ca.  in 
manner  of  setting  out  tythe,  until  the  validity  thereof  has  been  Chan.  oZ. 
tried  at  law ;  in  case  a  party,  whose  right  may  be  thereby  affected,   i^^.^j'^^'^  ^' 
desire  to  have  it  so  tried.  lloVill!  656. 

1  Eajr.  &  Y.  S02.  Robinson  v.  Barroby,  Gwill.  117J.    3  Eag.  &  Y.  1283.    I^.Iarkham  v. Huxley, 
Gwill.  1499.11 

If  a  bill  in  equity  be  filed  to  establish  a  modus,  and  the  modus  Bunb.  340. 
be  not  proved  in  the  manner  it  is  set  out  in  the  bill ;  yet,  if  the   ^f  ^^^j^  ^' 
defendant  admit  that  there  is  a  viodus,  and  the  dilierence  betwixt  iisee  Prcvost 
him  and  the  plaintiff  be  only  as  to  the  extent  of  the  Viodus,  the   v.  Bennett, 
court  will  direct  an  issue  at  law  to  try  how  far  it  does  extend,   "  Price,  272. 
with  liberty  to  indorse  ihe  postea  as  it  may  be  necessary.  -^F '^^&y''-96 

Williams  v.  Williams,  Gwill.  1165.   sEag.  &  Y.  127G.    Bennett  v.  Read,  Gwill.  1291.     5  Eag. 
&Y.  1338.(1 

II A  bill  to  establish  a  wofZ^s  cannot  be  brought  on  a  simple  Coventry  v. 

demand  of  tythes  being  made  by  the  parson,  without  any  suit  for  ^^!    f °^'. -_  „ 
„       .  •'  °  J  L  '  »  2  Anstr.  56 1. n. 

enforcing  payment.  Gordon  v. 

Simkinson,  11  Ves.  509-    De  Whelpdale  v.  Milburn,  5  Price,  4S5.    Hales  v.  Pomfret,Dan.  141. 

Gwill.  1884. 

But  if  an  action  is  brought  by  the  lessee  of  tythes  for  sub-  Stawell  v. 

traction,  it  is  a  sufficient  ground  lor  such  a  bill.  t^^^'r-^'  -n"^ 

'  D  564.  (jrWlll. 

1434.;  and  see  Wollaston  v  Wright,  3  Anstr.  SOI. 
The  patron  and  ordinary  are  necessary  parties  to  such  a  bill ;  Jenkiuson  v, 
and  therefore  the  defendant,  in  a  suit  in  equity  for  tythes,  cannot  Royston, 
et  up  moduses,  as  established  by  a  previous  decree,  to  which  the  anj'ee'cookv. 
patron  and  ordinary  were  not  parties.  II  Butt,  6  Madd, 

55.    Gwill.  2029. 

A  bill  to  establish  a  farm  modus,  setting  forth  the  abuttals  of  Lord  Stawell 
the  farm,  and  averring  that  the  jnodus  had   immemorially  been  v.  Atkyas, 
paid  for  the  said  farm,  is  sufficient,  without  expressly  averring  it   vqJ^i  1454. 
to  be  an  ancient  farm.  2  Eaf^.  &  You. 

410. ;  and  see  Scarr  v.  Trinity  College,  3  Anstr.  760.    Gwill.  1445.    2  Eag.  &  You.  429.|i 

But  a  bill  to  establish  a  ynodus  for  every  ancient  farm,  stating  Scott  v.  All- 
the  whole  parish  to  consist  of  ancient  farms,  but  not  setting  forth  ?q°^.-ji  "ggg 
the  abuttals  of  each,  is  bad.  5  E;!g.'&  You, 

J572.  In  this  case  the  modus  was  stated  in  the  same  terms  in  the  answer  to  the  origuuu  cih 
lor  tythes;  and  it  was  held  well  pleaded  in  the  answer,  but  ill  in  the  bill  to  establish  the  modus  ; 
this  being  an  application  for  the  extraorduiarv  assistance  of  the  court.H 
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(D  d)  Of  an  Action  upon  the   Statute 
traction  of  Tythes. 


against 


Sub. 


Bro.  Dism. 
pi.  1.  pi.  5. 
J)!.  6.  Cro.  Eliz.  599.  703 

Bro.  Dism. 
pi.  6.   Cro. 
Eliz.  607. 
Latch,  8. 
5  BlJbtr.  357. 


A  N  action  lay  at  the  common  law  for  tenths ;  because  a  lay- 
man was  at  all  times  capable  of  having  tenths. 


An  action  also  lay  at  the  common  law  against  the  person 
carrying  away  tythe  which  had  been  legally  severed ;  for  by  the 
severance  it  became  a  lay-chattel. 


Bro.  Dism. 
pi.  1.  pi.  5. 
pi,  6.  pi.  10. 
2  Inst.  141, 


Vaugh.  195. 
Holden  V. 
Smallbrooke, 


But  no  action  lay  at  the  common  law  for  subtraction  of  tythe; 
the  remedy  being  only  in  the  spiritual  courts. 
2  Rep.  44.    Vaugli.  195. 

Coke  C.  J.  was  of  opinion,  that  a  power  is  given  by  the 
32  H.  8.  c.  7.  to  sue  for  subtraction  of  tythe  in  the  temporal 
courts. 

But  this  is  denied  by  Vaughan  C.  J. ;  and  it  appears,  upon 
looking  into  this  statute,  that  the  power  given  to  sue  for  tythe 
in  a  temporal  court  is  only  a  power  to  sue  for  an  estate  in 
tythe. 

Nay,  so  far  from  giving  a  power  to  sue  in  temporal  courts  for 
subtraction  of  tythe,  it  is  by  §  8,  of  this  statute  expressly  pro- 
vided, *•'  That  it  shall  not  extend  to  give  any  remedy,  cause  of 
"  action,  or  suit,  in  the  temporal  courts,  against  any  person  who 
"  shall  refuse  to  set  out  his  tythes,  or  who  shall  detain,  withhold, 
"  or  refuse  to  pay  his  tythes." 

By  the  2  &  3  Ed.  6.  c.  1 3.  §  1.  it  is  enacted,  "  That  every  of 
*'  the  king's  subjects  shall  from  henceforth  truly  and  justly,  with- 
"  out  fraud  or  guile,  divide,  set  out,  yield,  and  pay  all  manner  of 
"  predial  tythes  in  their  proper  kind,  as  they  rise  and  hap- 
"  pen,  in  such  manner  and  form  as  hath  been  of  right  yielded 
"  and  paid  within  forty  years  next  before  the  making  of  this 
"  act  (a),  or  of  right  or  custom  ought  to  have  been  yielded  or 
"  paid ;  and  that  no  person  shall  from  henceforth  take  and  carry 
"  away  any  such  tythes,  which  have  been  yielded  or  paid  within 
forty  years,  or  of  right  ought  to  have  been  yielded  or  paid,  in 
the  place  or  places  tythable  of  the  same,  before  he  hath  justly 
divided  or  set  forth  lor  the  tythe  thereof  the  tenth  part  of  the 
same,  or  otherwise  agreed  for  the  same  tythe  with  the  parson, 
vicar,  or  other  owner,  proprietor,  or  farmer  of  the  same  tythes; 
under  the  pain  of  forfeiture  of  the  treble  value  of  the  tythes  so 
taken  or  carried  away." 
any  tythe,  was  not  thought  sufficient  to  defeat  the  action.  Mitchell  v.  Walker,  5  Term  R.260. 
Seciis,  where  there  was  no  evidence  of  any  payment  of  tythe,  and  the  declaration  only  stated 
that  tythe  had  been  yielded  and  paid  forty  years  before  the  statute.  Lord  Mansfield  v.  Clarke, 
Id.  264.  ||A  declaration  on  the  statute  omitting  to  allege  that  the  tythes  have  been  of  right 
yielded  and  payable,  and  yielded  and  paid  within  forty  years  before  the  passing  of  the  statutes 
is  defective,  and  not  cured  by  verdict.     Butt  v.  Howard,  4  Barn.  &  A.  655-11 

Hallewcli  v.  H  Where  the  plaintiff  alleges  in  a  declaration  on  the  statute, 

Trappes,  that  a  particular  species  of  tythes  was  granted,  yielded,  and  paid, 

and 


[{a)  Where 
the  declara- 
tion stated, 
that  tythes 
were  within 
forty  years 
next  before 
the  statute  of 
1-ight  yielded 
and  pai/aule, 
and  yielded 
and  paid,  evi- 
dence that  the 
land  had 
always  been 
remen:  bored 
to  be  in  pas- 
ture, and  had 
never  within 
memory  paid 
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and  of  right  due  and  payable,  on  the  land  forty  years  before  the  2  New  Rep. 
making  of  the  statute,  he  is  not  bound  to  prove  that  the  par-  '''• 
ticular  article  was  cultivated  there  at  that  time,  but  it  is  for  the 
defendant  to  prove  the  contrary;  and,  in  the  absence  of  such 
proof,  the  court  will  not  presume  that  they  were  not  cultivated, 
although  the  articles  are  such  as  are  oenerallv  considered  to  bo 
of  subsequent  introduction  into  this  country. 

By  the  fourth  section  of  the  above  statute  it  is  provided  and  2  &  3  Edw.  6. 
enacted,  that  no  person  shall  be  sued  or  compelled  to  yield,  give,  c.  15.  §4. 
or  pay  any  manner  of  tythes  for  any  manors,  lands,  tenements, 
or  hereditaments,  which  by  the  laws  of  the  realm,  or  by  privilege 
or  prescription,  are  not  chitrgeable  v/ith  the  payment  of  any  such 
tythes,  or  that  be  discharged  by  any  composition  real. 

A  prescription  or  modus  must  be  good  in  laxv,  as  well  as  esta-  Phillips  v.  Da- 
blished  infact^  in  order  to  exempt  lands  from  tythe  v.ithin  this  vies, ^8 East, 
section;   the  validity  of  it  may  be  tried  i;:  an  action  for  treble  ^^'  ^'^* 
value  on  this  statute,  and  unless  some  certain  and  good  mcdiis  is 
established,  the  rector   cannot  be  ousted  of  his  common  law 
right ;  proof  of  varying  modes  of  payment,  in  lieu  of  tythes,  is  Blundell  v. 
not  sufficient  for  that  purpose;  and  the  rector  may  recover  on  Mawdesley, 
his  common  law  right,  even  although  he  himself  tries  to  establish   ^^    ^^''  ^^^* 
a  customary  mode  of  tything,  and  fails  in  the  proof  of  it.i| 

An  information   qui  t am  does  wot  lie  for  the  forfeiture  given   2 Inst.  650. 

by  this  statute;  because  no  part  of  the  forfeiture  is  gi-en  to  the  f.     C:,?^^;„, 
t-^  °  Cro.Lliz.  621. 

kmg. 

But  it  is  said  that  an  information  qui  tam  may  be  upon  this  Hetl.  121. 
statute,  if  the  forfeiture  be  waived  ;  for  that  the  king  would  then  OwenJirEa". 
be  entitled  to  a  fine.  &¥.  ses.jl 

Although  the  penalty  given  by  the  2&3  E.  6.  c.  13.  be  not  a  Cro.Eliz.62i- 
certain  sum  of  money,  it  has  been  holden  that  an  action  of  debt  Johns  v. 
lies  upon  the  statute. 

11  The  statute  is  considered  remedial  rather  than  penal;  and,   Lord  Selsea 
therefore,  the  courts  will  grant  a  nev/  trial  in  an  action  upon  it,   ^'^p  ^^J^^  \^^ 
iftheverdictbeagainstevidence.il 

If  the  owner  of  corn,  before  the  corn  is  severed,  grant  it  to  a  ?j^^'*'^'''  ^^^* 
stranger,  with  an  intent  to  defraud  the  parson  of  his  tythe,  this  is  g^^.^^.   g'inst. 
such   fraud  and  guile,  that  an  action  upon  the  statute  will  lie  6-19. 
against  the  first  ov.ner  of  the  corn. 

If  a  man,  who  has  fairly  set  out  his  tythe,  do  in  a  short  time   2  Inst.  649. 
after  carry  away  the  same,  this  is  fraud  and  guile  within  the 
meaning  of  the  statute. 

In  an  action  of  debt  upon  the  statute,  the  plaintiff  declared  for  Rrownl.  65. 
the  subtraction  of  mixed  tythes,  as  well  as  predial  ones,  and  had  t^'^'",^' 
a  verdict  as  to  the  whole.     It  was  insisted,  that  an  action  does 
not  lie  upon  the  statute  for  the  subtraction  of  any  tythes  except 
predial  ones;  and  the  judgment  was  arrested. 

llThe  action   only  lies  for  such  oredial  tythes  as  are  capable   ^f^'^L^';/"" 
of  being  set  out,  and  therefore  not  for  the  subtraction  ot  agist-  Camb.  3  Ans't. 
ment  tythe. H  760.  Gwill. 

H45.      2Eag,  &yo.  429. 

G  'i  An 


m 


TYTHES. 


Moor,  915. 
Day  V.  Peck- 
well,  Cro.  Ja. 
70.  IIGwill. 
221.     lEag.&Y.  154. 

1  Vcntr.  .-0. 
JMoreton's 
case,  Sid.  407. 
1  Venn.  60. 
IIGwill.  157S. 
lEa-.&Y. 
4S0.II 


An  action  is  not  by  tlie  express  words  of  the  statute  given  to  a 
farmer  of  tythes. 

But  it  has  been  hoklen,  that  as  every  farmer  of  tythes  has  a 
right  to  the  tythes,  the  remedy  given  by  the  statute  ought  to  be 
extended  by  equity  to  every  such  farmer. 
Wybiircl  V.  Tuck,  1  Bos.  &  Pull.  458.1| 

An  executor  may  bring  an  action  upon  the  s,atute  for  sub- 
traction of  tythe  due  to  his  testator ;  this  case  being  within  the 
equity  of  the  4  E.  3.  c.  7.,  by  which  an  action  is  given  to  an 
executor  for  the  goods  of  his  testator,  which  were  carried  away 
during  the  Hfe  of  his  testator. 


Anon,  1  Vern.       ||But  an  executor  cannot  recover  the  penalty  of  treble  value.  || 


60.    G\vill.552.     lEa.^.&Y.  540. 

Sid.  181. 
Weekes  v. 
Trussel, 
Sid.  407. 


Comb.  361. 
Bastard  v. 
Hancock. 
||lEag.&Y. 


Cro.  Ja.  324. 
Kipping  V. 
Swaine. 
JIGwill.  258. 
lEag.&Y. 
siy.jl 


2  Lev.  1. 
Cro.  Ja.  68. 
361.  457. 

1  Ventr.  126. 

2  Bulstr.  67. 

^Vyburd  v. 
Tuck,  1  Bos. 
&P.458. 

Gamson  v. 

Wells, 

8  Taunt.  542. 

Broadhurst  v. 
J3aldwin, 
i  Price,  58. 


An  action  does  not  lie  upon  the  statute  against  an  executor ;  for 
the  treble  value  thereby  given  is  by  way  of  punishment  for  the 
personal  wrong ;  and  an  executor  is  not  answerable  for  a  personal 
wrong  done  by  his  testator. 

In  an  action  upon  the  statute  against  Hancock  and  two  others, 
the  defendants  all  joined  in  the  plea  o(7iil  debait.  The  verdict  was, 
that  Hancock  owed  eighteen  pounds  ;  but  that  the  other  two  owed 
nothing.  It  was  moved  in  arrest  of  judgment,  that  the  action  ought 
not  to  have  been  a  joint  action ;  but  after  great  debate  and  de- 
liberation, the  court  were  unanimously  of  opinion,  that  the  action 
was  well  brought ;  for  that,  as  it  is  founded  upon  a  tort  and  not 
upon  a  contract',  one  of  the  defendants  may,  as  is  frequently 
done  in  other  actions  founded  upon  torts,  be  found  guilty,  and 
the  others  may  be  acquitted. 

In  an  action  upon  the  statute,  the  plaintiff  declared  that  the 
defendant  was  occupier  of  the  land,  upon  which  the  tythe  arose, 
fi'om  the  tenth  day  of  March,  for  the  space  of  six  months ;  that  in 
the  August  following  he  cut  the  corn  growing  thereupon ;  and  that 
after  the  expiration  of  his  term,  he  carried  away  the  corn  without 
having  set  out  the  tenth  part  thereof.  An  objection  was  taken, 
that  it  appeared,  from  the  plaintiff's  own  shewing,  that  the  de- 
fendant was  not  occupier  of  the  land  at  the  time  of  the  supposed 
subtraction  of  the  tythe :  but  it  was  holden,  that  as  he  was  the 
owner  of  the  corn  at  that  time,  the  action  was  well  brought. 

It  is  not  necessary  for  the  person,  who  brings  an  action  upon 
the  statute,  to  set  out  a  title  to  the  tythe  in  question ;  because,  as 
the  action  is  in  the  nature  of  an  action  of  trespass  founded  upon 
a  tort,  it  is  sufficient  to  shew  a  possession  of  the  tythe  in  the 
plaintiff. 

II  Mere  evidence  of  an  incomplete  treaty  by  the  parishioners 
with  a  proprietor,  for  a  composition,  is  not  sufficient  to  estabhsh 
his  possession  of  die  tythes  in  an  action  on  the  statute. 

But  proof  of  payment  of  a  composition  by  the  parishioner  to 
die  proprietor,  in  the  preceding  year,  is  sufficient. 

And  the  plaintiff's  tide  to  the  tythes  cannot  be  disputed  afler 
a  general  payment  of  money  into  court.  |{ 

If 


(D  d)    Action  on  tJie  Statute  for  Sicbtraction  ofTythes.  89 

If  a  certain  lease  of  the  tytbe  be  declared  upon  in  an  action  Cro.  Ja.  323. 
upon  the  statute,  and  the  jury  find  a  different  lense,  the  variance  "Wheeler  v. 
is  not  fatal,  because  the  allegation  of  the  lease  is  only  inducement  H<i^y'|o"5 
to  the  action;  the  wrong  in  carrying  away  the  tythe  being  the  v.(j\,^\\\  o^g* 
ground  thereof.  iEi)g,&Y.2i9- 

If  one  only  of  two  joint  tenants  of  tythes  exeeiite  an  assi2,nment  of  a  lease  of  the  tythes,  qu, 
if  tlie  person  claiming  nnclcr  sncli  lease  can  maintain  an  action  for  not  setting  them  out,  see 
Wyburd  v.  Tuck,  1  Bos.  &  Pull.  458.   Gwill.  1517.11 

II  But  it  seems  that  a  lessee  and  farmer  must  not  state  himself  Stevens  v. 
in  the  declaration  as  owner  and  proprietor  of  the  tythes.  |1  AUlritlge, 

5  Price,  334.    Gwill.  1865 

It  is  necessary  for  the  person  who  brings  an  action  upon  the  Cro.  Ja.  324. 

statute  to  shew,  that  the  defendant  was  one  of  the  king's  subjects  ^^ipp^"a  ^• 
at  the  time  of  subtracting  the  tythe. 

But,  if  it  be  alleged  that  the  defendant  was  occupier  of  the  Hardr.  173. 

land  at  the  time  of  subtracting  the  tythe,  it  is  well  enough ;  j-  l' .''^^  ^' 
because  it  may  be  lairly  inferred  that  he  was  one  of  the  king's 
subjects  at  that  time. 

The  declaration  in  an  action  upon  the  statute  must  shew,  that  Carth.304. 

the  defendant  had  made  no  agreement  with  tl)e  plaintiff  for  the  Alston  v. 

tythe,  before  he  carried  it  away ;  for  the  statute  has  these  words,  ^"^'^^"°^' 

or  oihc7-'voise  agreed  for  the  saine  ixjthe.  im^it  the  ob- 
jection was  held  to  be  cured  by  verdict;  since  if  an  agreement  had  been  shewn,  the  plaintiff 
could  not  have  recovered.     But  quccre  as  to  this;  and  see  Butt  v.  Howard, 4  Barn.  &  A.  655. 
Gwill.  2050.    3  Eag.  &  Y.  1 06 1 .11 

In  an  action  upon  the  statute,  the    plaintiff  declared   for  a  Sty.  103. 108. 
certain  quantity  of  grain.     It  was  objected,  that  the  word  grain,  g^^^^^^Q^  ^' 
which  comprehends  seeds  of  divers  sorts,  is  of  too  general  sigui-  nGwill.  884.|| 
fication,  and  that  the  particular  kind  of  grain  ought  to  have  been 
alleged :  but  the  declaration  was  holden  to  be  good ;  for  that  the 
word  (Train  does,  in  its  usual  si^'ui fication,  mean  corn. 

It  is  sufficient,  in  an  action  upon  the  statute,  to  allege  the  value  Cro.  Ja.  438. 
of  the  whole  tythe  subtracted,  without  shewing  the  quantity  or  g^"/'^^^* 
value  of  the  particular  kinds  of  tythes. 

The  plaintiff  may  recover,   in   an  action  of  debt  upon   the  Cro.  Ja.  498. 
statute,  notwithstanding  the  sum  found  by  the  verdict  be  less  than  Pemberton  v. 
the  sum  alleged  in  his  declaration  to  be  due;  for  although  it  be  m,  V°"&  v 
in  the  general  true,  that  the  plaintiff  cannot  recover,  in  an  action  297.11" 
of  debt,  a  less  sum  than  he  declares  for,  he  may,  as  no  certain 
penalty  is  given  by  the  statute,  recover  in  this  action  the  value 
of  the  tythes  subtracted. 

The  statute  of  limitations  cannot  be  pleaded  in  bar  to  an  action  Cro.Car.5i5. 
upon  the  statute,  because  the  occupier  is  considered  as  a  bailiff  ^^^ory  v. 
or  receiver;  and  the  statute  of  limitations  is  no  bar  to  a  demand  Bunb.213. 
upon  such  persons. 

||But  by  the  53  G.  3.  c.  127.  §  5.  it  is  enacted,  that  no  action  SoG.o.  c.127., 
shall  be  brought  for  the  recovery  of  any  penalty  for  the  not  setting  §  ^• 
out  tythes ;  nor  any  suit  instituted  in  any  court  of  equity,  or  in 
any  ecclesiastical  court,  to  recover  the  value  of  any  tythes,  unless 
such  action  shall  be  brought,  or  such  suit  commenced,  within  six 
years  from  the  time  when  such  tythes  became  due.jj 

The 
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alnst.651.  The  more  proper  plea,  in  an  action  of  debt  upon  the  statute, 

Moor,  914.        jg  J^•l  ^chct:  but  it  has  been  holden,  that  as  the  action  is  founded 
Cartli.561.  ^     ^         ..        -u     •  i     i 

upon  a  tort,  not  guilty  is  a  good  plea. 

2  Mod.  321,  If  a  defendant,  against  whom  an  action  upon  tlie  statute  is 

.-22.  James  v.  brouglit,  would  avail  himself  of  a  modus  by  deed,  the  deed  must 

IR  C  P  lb-  ^^  pleaded  ;  and  the  deed  is  pleadable,  although  the  date  thereof 

625.  Skin.  51.  ^<2  beyond  time  of  memory,  and  it  was  not  allowed  in  a  court  of 

259.  2 Show,  eyre;  for  an  allowance  before  justices  in  eyre  was  not  necessary 

439.  Eag.  &  ill  the  case  of  a  private  deed. 

Y.  532.11  ... 

Bro.  Prescr.  -A-  prescription  in  non  decimando  cannot  be  pleaded  in  the 

pi.  17.  negative  to  an  action  upon  the  statute;  but  the  plea  must  be, 

that  the  defendant,  and  all  those  whose  estate  he  has,  have,  for 

time  whereof  the  memory  of  man  is  not  to  the  contrary,  enjoyed 

the  premises  without  paying  tythe  for  the  same. 

Jo.  6.  Slade         If  the  plea  to  an  action  upon  the  statute  be,  that  the  premises 

V.  Drake,  of  which  tythe  is  claimed  were  discharged  thereof  in  the  hands  of 

n/T^Mi  ^^^'        ^11  abbot,  it  must  be  shevrn  in  what  manner  thev  were  discharged : 

Gwill.  394.         r.  T     '  r        1         •  •  ''       •    1         •       1     il    1 

1  Ea"  &  Y.       ■'*^^''  ^^  ^  discnarge  oi  tythes  is  against  common  right,  it  shall  be 
520.|[  intended,  unless  the  contrary  appear,  that  the  discharge  was  per- 
sonal. 

Cro.Eliz.  584.  If  a  discharge  of  tythe,  by  reason  of  unity  of  possession  in  the 

Button  V.  hands  of  an  abbot  and  his  successors,  be  pleaded  to  an  action 

^"°'  upon  the  statute,  the  unity  of  possession  is  traversable. 

2  Inst.  651.  In  an  action  upon  the  statute,  the  plaintiiT  was  not  heretofore 

in  any  case  entitled  to  costs  of  suit. 
8  &  9  W.  3.  But  by  the  8  &  9  W.  3.  c.  1 1.  §  3.  it  is  enacted,  «'  That  in  all 

c.  11.  §3.  («  actions  of  debt  upon  the  2  &  3  E.  6.  c.  13.  wherein  the  single 

"  value  found  by  the  jury  shall  not  exceed  the  sum  of  twenty 
j|(a)6/.i35.4rf.ll  "  nobles  (a),  the  plaintiff"  obtaining  judgment,  or  any  award  of 

*'  execution,  after  plea  pleaded  or  demurrer  joined  therein,  shall 

"  recover  his  costs  of  suit." 
Ball  V.  Hod-  l|The  language  of  this  statute  does  not  apply  to  a  case  where 

getts,  1  Bing.     j-jjg   defendant   suffers    iudsfment  by  default.     In  a  case  where 

182   7  Moo  .  .      ^       ^ 

602  Ea"  &       ^^  declaration  contained  counts  fcjr  the  treble  value,  for  tythes 

You.  10S9.;       bargained  and  sold,  and  on  an  account  stated,  and  the  defendant 

and  see  Barn-    suffered  judgment  by  default,  and  the  jury  assessed  the  plaintiff''s 

^""f^ ^'•. ^^°*^'      damages  at  .^171.  45.  ^d.   on   the  count  for  treble  value,   and 

sEa".  &You    ^^'  ^'^'*  single  value  on  the  other  counts,    but  omitted  to  find 

357.°  costs ;    the  court  ordered  the  return    of  the  inquisition  to   be 

amended,   by  inserting  nominal  damages  as  to  the  last  counts, 

on  which  costs  de  incremento  might  be  added.  1| 

2  Inst.  651.  It  has  been  holden,  that  the  defendant,  in  an  action  upon  the 

statute,  is  not  entided  to  costs ;  because  as  the  action  is  not  an 

action  of  debt  upon  a  specialty,  nor  an  action  for  a  personal  wrong 

done  immediately  to  the  plaintiff",  the  wrong  in  this  case  arising 

from  a  non-feasance  and  not  from  a  mal-feasance,  it  is  not  within 

the  meaning  of  the  23  H.  8.  c.  15.,  by  which  costs  are  in  divers 

cases  given  to  a  defendant. 

c  ti^  §1*  ^'  -^"^  ^y  the  8  &  9  W.  3.  c.  1 1 .  §  3.  it  is  enacted,  «  That  if  the 

"  plaintiff,  in  any  action  of  debt  upon  the  2  &  3  E.  6.  c.l3.  shall 

"  become 
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"•  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict  shall 
"  pass  against  him,  the  defendant  shall  recover  his  costs  of  suit." 

(E  e)  Of  recovering  in  a  summary  Way  the  Value  of 
small  Tytlies  subtracted. 

"DY  the  7  &  8  W.  3.  c.  6.  §1.  it  is,  for  the  more  easy  recovery  7&8  W.5. 

of  small  tythes,  vi^here  the  same  do  not  amount  to  above  the  ^•^-  §  ^• 
yearly  value  of  forty  shillings  from  any  one  person,  enacted, 
"  That  if  any  person  shall  subtract  or  v/ithdraw,  or  fail  in  the 
"  payment  of  such  small  tythes,  by  the  space  of  twenty  days  after 
"  demand  thereof,  that  then  it  shall  be  lawful  for  the  person,  to 
"  whom  the  same  shall  be  due,  to  make  his  complaint  in  writing 
"  to  any  two  justices  of  the  peace  within  the  county  or  place 
"  where  the  same  shall  grow  due  ;  neither  of  which  justices  is  to 
"  be  patron  of  the  church  whence  the  said  tythes  arise,  or  any 
**  ways  interested  in  such  tythes." 

But  by  §  6.  it  is  provided,  "  That  no  complaint  shall  be  heard         §  6. 
"  as  aforesaid,  unless  it  shall  be  made  within  two  years  after  the 
'*  same  tythes  become  due." 

And  by  §13.  it  is  provided,  "  That  no  person,  who  shall  begin         §  Ij. 
"  any  suit  for  the  recovery  of  such  small  tythes  in  the  Court  of 
"  Exchequer,  or  in  any  ecclesiastical  court,  shall  have  any  benefit 
**  of  this  act  for  the  same  matter." 

By  §  2.  it  is  enacted,  "  That  the  said  justices  shall  summon  in  §  3. 

*'  writing  under  their  hands  and  seals,  by  reasonable  warning, 
"  every  person  against  whom  any  complaint  shall  be  made  as 
"  aforesaid,  and  after  his  appearance,  or  upon  default  of  appear- 
*'  ance,  the  said  warning  being  proved  before  them  upon  oath, 
"  the  said  justices  shall  proceed  to  hear  and  determine  the  said 
"  complaint,  and  shall  in  writing  under  their  hands  and  seals 
"  adjudge  the  case,  and  give  such  reasonable  allowance  for  such 
"  tythes  as  they  shall  judge  to  be  just,  and  also  such  costs  and 
"  charges,  not  exceeding  ten  shillings,  as  upon  the  merits  of  the 
**  cause  shall  appear  just." 

And  by  §  4.  the  justices  are  empowered  to  administer  an  oath  J  4. 

to  any  witness  pi'oduced. 

But  by  §  8.  it  is  enacted,  *<  That  if  any  person  complained  §  8. 

**  against  shall  insist  upon  any  prescription,  composition,  modus 
**  decimandi^  or  other  title,  whereby  he  ought  to  be  discharged  of 
"  tythes ;  and  shall  deliver  the  same  in  writing  to  the  said  justices ; 
**  and  shall  give  to  the  party  complaining  sufficient  security,  to 
**  pay  all  such  costs  as  shall  be  given  against  him  upon  a  trial 
"  at  law,  in  case  the  said  title  shall  not  be  allowed ;  that  then 
"  the  said  justices  shall  forbear  to  give  judgment." 

By  §  3.  "A  distress  is  given,  in  case  of  refusal  or  neglect,  by  §  5. 

"  the  space  of  ten  days  after  notice  given  to  pay  such  sum  as 
**  upon  such  complaint  shall  be  adjudged  as  aforesaid." 

By  §  12.  it  is  enacted,    "  That  the  said  justices  shall  have         §  12. 
"  power  to  give  costs,  not  exceeding  ten  shillings,  to  the  party 
**  prosecuted,  if  they  find  the  complaint  false  and  vexatious." 

By 
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§5.  By  §  5,  it  is  provided,    "  That  this  act  shall  not  extend  to 

*'  tythes  within  the  cit}^  o^  Loudon,  or  in  any  other  place  where 
"  tlie  same  are  settled  by  act  of  parliament." 
§  7.  By  §  7.  An  appeal  is  given  to  the  sessions,  and  it  is  moreover 

enacted,  "  Tliat  if  the  justices  there  present,  or  the  majority  of 
"  them,  shall  confirm  the  judgment  of  the  two  justices,  they 
*'  siiall  decree  the  same  by  order  of  sessions,  and  proceed  to  give 
"  such  costs  against  the  appellant  as  to  them  shall  seem  just  and 
"  reasonable." 

By  the  same  section  it  is  enacted,  "  That  no  proceeding  or 
"  judgment,  had  by  virtue  of  this  act,  shall  be  removed  or  su- 
*'  perseded,  by  any  writ  of  certiorari,  or  other  writ  out  of  his 
*'  majesty's  courts  at  IVesimhister,  or  any  other  court  whatsoever, 
"  unless  the  title  to  such  tythes  shall  be  in  question." 
53G.3. C.127.        ||By  the  53  G.  3.  c.  127.  two  or  more  justices  are  authorised 
to  determine  all  complaints  touching  tythes,  oblations,  and  com- 
positions subtracted,  where  the  same  shall  not  exceed  ten  poimds 
in  amount,  in  all  such  cases  and  by  all  such  means,  and  subject 
to  such  provisions  and  remedies,  by  appeal  or  otherwise,  as  are 
contained  in  the  7  &  8  W.  3.  c.  6.  respecting  tythes  not  exceed- 
ing forty  shillings;  and  one  justice  shall  be  competent  to  receive 
the  original  complaint  and  summon  the  parties  to  appear  before 
two  or  more  justices. 
Rex  V.Jeffreys,       A  party  summoned  under  the  above  acts,  and  who  resists  the 
1  Barn.  &  C.     payment  of  tythe  on  the  ground  of  modus,  under  the  eighth  section 
&°Rv^860^^'     ®^  ^^^^  7  &  8  W.  3.  c.  6.,  must  set  up  the  viodus  before  the  jus- 
Gwill.  2065.      tices  in  the  first  instance ;  and  if  he  neglect  to  do  so,  and  an 
order  is  made  by  the  justices,  he  cannot  on  appeal  to  the  sessions 
give  evidence  of  the  modus ;  and  it  would  seem  that  the  eighth 
section  takes  away  from  the  justices  the  power  of  trying  a  ques- 
tion of  modus  in  any  case.  || 

(F  f)  Of  recovering  Tythes  due  from  Quakers. 

l8c%\N,o.       gY  the  7  &  8  W.3.  c.  34.  §  ^.  it  is  enacted,   "That  where 
^  ^*'  §  *•  "  any  Qiiaker  shall  refuse  to  pay  or  compound  for  his  great 

"  or  small  tythes,  it  shall  be  lawful  for  the  two  next  justices  of 
*'  the  peace  of  the  same  county,  other  than  such  justice  of  the 
"  peace  as  is  patron  of  the  church  or  chapel  to  which  the  said 
"  tythes  belong,  or  any  ways  interested  in  the  said  tythes,  upon 
"  the  complaint  of  the  person  who  ought  to  have  and  receive  the 
"  same,  by  warrant  under  their  hands  and  seals  to  convene  be- 
"  fore  them  such  Quaker,  and  to  examine  upon  oath,  which  oath 
"  the  said  justices  are  empowered  to  administer,  or  in  suchman- 
*'  ner  as  by  this  act  is  provided,  the  truth  and  justice  of  the  said 
*'  complaint,  and  to  ascertain  what  is  due  from  such  Quaker  to  the 
"  party  complaining,  and  by  order  under  their  hands  and  seals 
"  to  direct  the  payment  thereof,  so  as  the  sum  ordered  as  afore- 
"  said  do  not  exceed  10/.;  and  upon  refusal  by  such  Quaker  to 
"  pay  according  to  such  order,  it  shall  be  lawful  for  any  one  of 
"  the  said  justices,  by  wariant  under  his  hand  and  seal,  to  levy 

"  the 
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"  the  money  thereby  ordered  to  be  paid,  by  distress  and  sale  of 
"  the  goods  of  such  offender." 

By  the  same  section  it  is  enacted,  "  That  any  person  finding  §  ^• 

"  himself  aggrieved  by  any  judgment  given  by  such  two  justices 
"  of  the  peace,  may  appeal  to  the  next  general  quarter-sessions, 
"  and  the  justices  of  the  peace  there  present,  or  the  major  part 
"  of  them,  shall  proceed  finally  to  hear  and  determine  the 
"  matter  ;  and  if  the  justices  then  present,  or  the  major  part  of 
"  them,  shall  find  cause  to  continue  the  said  judgment,  they  shall 
"  then  decree  the  same  by  order  of  sessions,  and  shall  proceed 
"  to  give  such  costs  against  the  appellant  as  to  them  shall  seem 
"  just  and  reasonable." 

And  by  the  same  section  it  is  enacted,  "  That  no  proceeding 
"  or  judgment,  had  by  virtue  of  this  act,  shall  be  removed  or 
"  superseded  by  an}^  writ  of  certiorari,  or  other  writ,  out  of  his 
"  majesty's  courts  at  IVestminsfer,  or  any  other  court  whatsoever, 
"  unless  the  title  to  such  tythes  shall  be  in  question." 

By  the  1  G.  1.  st.  2.  c.  6.  §2.    the  like  remedy  is   given  for   iG.  i.st.2. 
the  recovery  of  all  tythes,  and  all  other  ecclesiastical  dues,  fiom  <^-  ^-  §  2« 
Quakers,  as  is  by  the  7  &  8  W.  3.  c.  34<.  given  for  tythes  to  the 
value  of  ten  pounds. 

And  it  is  thereby  further  enacted,  "  Tliat  any  two  or  more 
"  justices  of  the  peace  of  the  same  county  or  place,  other  than 
"  such  justice  as  is  patron  of  the  church  or  chapel  to  which  the 
"  said  tythes  or  dues  belong,  or  any  ways  interested  in  the  said 
"  tythes,  upon  complaint  of  any  parson,  vicar,  curate,  farmer,  or 
"  proprietor  of  such  tythes,  or  other  person  who  ought  to  have, 
"  receive,  or  collect  any  such  tythes  or  dues,  are  hereby  re- 
"  quired  to  summon  in  writing  under  their  hands  and  seals,  by 
"  reasonable  warning,  such  Quaker  or  Quake?-s  against  whom 
"  such  complaint  shall  be  made;  and  after  his  or  their  appear- 
"  ance,  or  upon  default  of  appearance,  the  said  warning  or 
"  summons  being  proved  before  them  upon  oath,  to  proceed  to 
"  hear  and  determine  the  said  complaint,  and  to  make  such 
"  order  therein  as  in  the  said  act  is  limited  or  directed ;  and  also 
"  to  order  such  costs  and  charges,  not  exceeding  ten  shillings, 
"  as  upon  the  merits  of  the  cause  shall  appear  just;  which  order 
"  shall  and  may  be  appealed  to,  and  on  such  appeal  may  be  re- 
"  versed  or  affirmed  by  the  general  quarter-sessions  of  the 
"  county  or  place,  with  such  costs  and  remedy  for  the  same,  and 
"  shall  not  be  removed  into  any  other  court,  unless  the  title 
"  to  such  tythes  shall  be  in  question,  in  like  manner  as  in  and 
"  by  the  7  &  8  W.  3.  c.  34.  is  limited  and  provided." 

II  By  the  53  G.  3.  c.  127.  §  6.  the  provisions  of  the  two  statutes   53  G.  3.  c.  127. 
7  &  8  W.  3.  c.  34.  §  4.  and  1  G.  1.  stat.  2.  c.  6.  §  2.  are  extended  §  ^^ 
to  any  value  not  exceeding  Jiftj/  2Jou?ids ;  and  one  justice  is  made 
competent  to  receive  the  original  complaint,  and  summon  the 
parties  to  appear  before  two  or  more  justices.]} 


(G  g)  What 
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TYTHES. 


Bunb.  7J. 
Dodson  V. 
Oliver. 


3  Bulstr.  537. 
MounttbrJ  v. 
Sidley. 
Latch,  8. 
||See  8  Terra 
R.  72.11 

Ld.Ravm.187 
Shapcott  V. 
Mugtbrd  (2d 
edit.),  1765. 
Ld.Raym.  198 
Shapcott  V. 
Mugford, 
Com.  24. 


Williams  v. 
Ladner, 
8  Term  R.  72.; 
andsee  Baker 
V.  Leathes,  W: 

2  Leon.  101. 
Bennet  v. 
Shortwright, 
Cro.  Eliz.  206 


Latch,  8.  Stil- 
manv.Chanot 
Ld.Raym.  189 

3  Bulstr.  337. 
Mountford 
V.  Sidley, 
Latch,  8. 
Ld.  Raym.  18! 
3  Bulstr.  337. 
Mountford 
V.  Sidley, 
Latch,  h. 


1  Roll.  Abr. 
G43.  X.  pi.  1. 


(G  g)  What  Remedy  an  Occupier  has,  when  the 
Person  entitled  to  Tythe  does  not  fetch  it  away 
in  ii  reasonable  Time. 

TF  the  person  entided  to  the  tythe  of  milk  do  not  fetch  it  away 

before  the  next  milking-time,  the  parishioner  may  pour  it  upon 
the  ground;  because  he  may  then  have  occasion  for  the  pail,  or 
other  vessel,  in  which  it  was  set  out. 

Although  a  predial  tythe  be  not  fetched  away  in  a  reasonable 
time  by  the  person  entitled  thereto,  the  occupier  of  the  land,  upon 
which  it  is  set  out,  cannot  justify  the  distraining  thereof  damage- 
feasant ;  but  he  may  have  an  action  for  the  damage  sustained  by 
its  lying  too  long  upon  the  land. 

Tiie  occupier  of  the  land,  upon  which  tythe  is  set  out,  cannot 
justify  the  putting  of  his  cattle  upon  the  land,  before  the  tythe 
is  fetched  away ;  for  it  is  probable,  that  the  person  entitled  there- 
to would  sustain  more  damage  by  having  his  tythe  destroyed  by 
the  cattle,  than  the  occupier  would  by  being  deprived  for  some 
time  of  the  use  of  his  land :  and  it  is  much  more  reasonable  to 
leave  the  occupier  to  his  remedy  by  action,  than  to  suffer  him  to 
judge  when  the  tythe  has  lain  there  too  long. 

II  This  doctrine  is  confirmed  by  a  modern  case,  in  which  Lord 
Kenyan  also  said  that  the  occupier  might  distrain  the  tythes 
damage-feasant.  || 
ightw.  113. 

But,  if  the  person  entitled  thereto  have  neglected  to  fetch  away 
tythe  in  a  reasonable  time,  and  cattle,  either  of  the  occupier  of 
the  land  upon  which  the  tythe  is  set  out,  or  of  a  stranger,  do 
without  the  default  of  the  occupier  come  upon  the  land,  and 
destroy  the  tythe,  the  loss  must  fall  upon  the  person  who  ne- 
glected to  fetch  it  away. 

An  action  of  trespass  does  not  lie  against  the  person  entitled 
to  tythe  for  not  having  fetched  it  away  in  a  reasonable  time; 
because  the  injury  to  the  occupier  of  the  land  does  not  arise  from 
a  mal-feasance  but  from  a  non-feasance. 

But  the  remedy  of  the  occupier  of  the  land,  in  case  the  tythe 
be  not  fetched  away  in  a  reasonable  time,  is  by  an  action  upon 
the  case. 

An  action  for  not  having  fetched  away  tythe  in  a  reasonable 
time  does  not  lie,  unless  the  tythe  were  set  out  by  a  person  who 
had  some  colour  of  title  to  the  land  upon  which  it  arose ;  be- 
cause, as  the  severance  of  tythe  by  a  stranger  does  not  vest  such 
a  property  in  the  person  entitled  thereto,  as  to  enable  him  to 
maintain  an  action  against  a  person  who  afterwards  carries  it 
away,  it  is  not  reasonable  that  he  should  be  liable  to  an  action 
for  not  having  fetched  it  away. 

Before  the  occupier  of  the  land  can  maintain  an  action  against 
the  person  entitled  thereto  for  not  having  fetched  away  tythe  in 
a  reasonable  time,  he  must  give  notice  of  its  being  set  out; 

because. 
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because,  as  the  former  was  not  obliged  to  give  notice  at  what 
time  he  intended  to  set  the  tythe  out,  the  latter  may  not  know 
that  it  is  set  out. 

II  The  notice  that  the  tythes  are  set  out,  and  requiring  the  Kemp,  v  File- 
parson  to  fetch  them  away,   must  be  reasonable  according  to  wood,  ii  East, 
the  circumstances.     Where  due  notices  were  given  to  the  par-   j^^'g 
son  of  the  setting  out  of  the  tythe  of  fruit  and  vegetables  in  a 
garden,  which  were  accordingly  set  out;    and  the  tythes  not 
having  been  removed  at  the  distance  of  a  month  afterwards,  when 
they  had  become  rotten,  a  notice  then  given  to  remove  the  tythe 
fruits  and  vegetables  within  two  days,  otherwise  an  action  would 
be  commenced   against   the  parson,   was  held  sufficient  notice 
whereon  to  found  an  action. 

The  action  for  not  removing  tythes  will  lie  not  only  where  the  pacey  v.  Hur- 
tythes  have  been  set  out  in  the  mode  prescribed  by  the  common  dom,  3  Barn. 
law,  or  by  the  special  custom  of  the  place,  but  also  where  they  &  C.  213. 
have  been  set  out  in  a  particular  manner  agreed  on  by  the  tythe-  ^^  °^Eaa  &' 
owner  and  the  farmer.  You.  1172.; 

and  see  Pigott  v.  Bayley,  6  Barn.  &  C.  16. 

If  there  is  no  special  custom  or  private  agreement,  the  action  Moyes  v.  Wil- 

cannot  be  maintained,  unless  the  tythes  are  set  out  according  to  [^"'J'   iP.,, 
,  '  •'  °         La.  31.  (jwuI. 

commonlaw.il  1526.;  and  see 

Hooper  v.  Mantle,  1  M'Clel.  588.    Eag.  &  You.  1162. 
And  after  the  person  entitled  thereto  has  had  notice  of  tythe  3  Bulstr.336. 
being  set  out,  he  must,  before  an  action  can  be  maintained  against  Mountford 
him  for  not  having  fetched  the  tythe  away,  have  a  reasonable  ^  Sidley,  Bro. 
time  to  fetch  it  away;  and  the  question.  What  is  a  reasonable  Ld.Raym.r89. 
time?  is  proper  for  the  determination  of  a  jury.  Str.  245,  246. 

South  V.  Jones.  JiFacey  v.Hurdom,  3  Barn.  &  C.  213.  5  Dow.  &  Ry.  68.  Eag.  &  You.  1172.1J 


VERDICT. 


'T'HE  word  Verdict  is  derived  from  the  two  Latin  words  ve- 
ritatis  dictum. 
Costs  and  damages,  which  might  very  well  have  been  treated 
of  under  this  tide,  have  been  treated  of  under  the  titles  "  Costs" 
and  <' Damages." 

The  remaining  Matter,  which  appertains  to  this  Title,  shall  be 
ranged  in  the  following  Order. 


(A)  Of  a  Verdict  de  bene  Esse, 

(B)  Ofa  Privy  Verdict. 

(C)  Of  a  General  Verdict. 


(D)  Of 
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D)  Of  a  Special  Verdict. 

E)  Of  tlie  Province  of  the  Court  where  a  Special 
Verdict  is  found. 

F)  Of  a  Verdict  in  which  the  Jurors  did  not  all  agree. 

G)  Of  the  Power  of  the  Jury  to  depart  from  a 
General  Verdict,  after  it  is  given  in  open 
Court. 

H)  In  what  Cases  a  Verdict  is  bad,  on  account  of 
Misbehaviour  in  one  or  more  of  the  Jurors. 

I )  In  what  Cases  a  Verdict  is  bad,  on  account  of 
Misbehaviour  in  one  of  the  Parties. 

K)  Of  a  Verdict  upon  an  informal  or  immaterial 
Issue. 

L)  Of  a  Verdict  upon  an  Issue,  Part  of  which  is  in- 
sensible or  insufficient. 

M)  Of  a  Verdict  which  does  not  find  all  that  is  in 

Issue. 

N)  Of  a  Verdict  which  finds  a  Thing  that  is  not  in 

Issue. 
O)  Of  a  Verdict  which  varies  from  the  Issue. 

1.  Iji  an  Action  o/"  Assumpsit. 

2.  Ifi  an  Action  npon  the  Case 

3.  In  an  Action  ()f  Covenant. 

4.  In  an  Action  of  Debt. 

5.  In  an  Action  of  Ejectment. 

6.  In  an  Action  of  Heplevin. 

7.  In  an  Action  of  Trespass. 

8.  In  dive}'S  other  Actions. 

9.  In  a  criminal  Prosecution. 

(P)  Of  a  Verdict  where  the  Words  Modo  et  Forma 
are  used  in  the  Traverse  upon  which  Issue  is 
joined. 

(Q)  Of  a  Verdict  which  does  not  find  the  Matter  in 
Issue  with  Certainty. 

(R)  Of  a  Verdict  which  does  not  find  the  Matter  in 
Issue  expressly. 

(S)  Of  a  Verdict  which  finds  a  Matter  in  a  Foreign 
County. 

(T)  Of  a  Verdict  which  is  contrary  to  a  Matter  of 
Record. 

(U)  Of 
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(U)  Of  a  Verdict  which  is  contrary  to  a  Matter  of 
Estoppel. 

(W)  Of  a  Verdict  which  is  contrary  to  something  that 

is  confessed,  or  not  denied  in  the  Pleadings. 
(X)  What  Omission  in  the  Pleadings   is  cured  by  a 

Verdict. 
(Y)  What  Mistake,  or  Omission,  in  the  Copy  of  the 

Issue  delivered  is  cured  by  a  Verdict. 
(Z)  Of   divers  Things,  which    did  not   fall   properly 

under  any  of  the  foregoing  Heads. 


(A)  Of  a  Verdict  de  bene  Esse. 

TF  the  judge,  before  whom  the  cause  is  tried,  have  a  doubt  as   Brown, Meth. 

to  the  proprielv  of  finding  a  verdict,  he  may  direct  the  jury    i^- 
to  find  one  de  bene  esse ;  which  vei'dict,  if  the  court  shall  be  of 
opinion  that  a  verdict  ought  to  have  been  found,  shall  stand. 

If  an  action  of  debt  be  brought  against  a  husband  and  wife,  and   Bro.  Protect, 
at  the  trial  of  the  cause  the  wife  make  default,  and  a  protection   P'-  ^• 
be  cast  for  her,  the  judge  may  direct  the  jury  to  find  a  verdict  (/e 
bene  esse ;  which,  if  the  protection  be  disallowed  by  the  court, 
shall  stand. 


(B)  Of  a  Privy  Verdict. 


A 


PRIVY  verdict  is  so  called,  because  what  is  thereby  found    i  Inst.  228- 
ought  to  be  kept  secret  until  a  verdict  is  given  in  open  court. 

A  jury  may  find  differently  by  a  verdict  given  in  open  court,    i  Inst.  227. 
from  what  they  found  by  a  privy  verdict.  Moor,  33. 

The  jury,  who  by  a  privy  verdict  had  found  for  the  defendant,   piowd.211. 
did  by  a  verdict  given  in  open  court  find  for  the  plaintiff".     Both  Saunders  v. 
verdicts  being  returned  upon  the  postea^  it  was  holden  that  the  ll'^^^™^"'. 
latter  should  stand:  and  by  the  court,  —  The  verdict  given  in      •     >-   " 
open  court  is  the  binding  verdict,  the  other  being  only  allowed 
for  the  ease  of  the  jury. 

It  is  in  one  book  laid  down,  that  a  privy  verdict  cannot  be   1  Inst.  227. 
given  in  a  case  of  fife  or  member. 

In  two  other  books  it  is  laid  down,  that  a  priw  verdict  cannot  Raym.  193. 

be  mven  in  a  case  of  felony;  because  the  iury  are  directed,  and  ^s\^'-  ^^'^' 

o^  J  '  i-i«        Sin '^n  urn. 

ought,  in  such  case,  to  look  upon  the  prisoner  when  they  give   j  Ventr.  97. 

their  verdict. 

But  it  is  in   these  books   said,  that  wherever   the  personal  ihid. 

appearance  of  the  defendant  is  not  necessary,  the  jury  may  give 
a  privy  verdict,  and  that  it  is  usual  so  to  do.  j,. . 

In  an  information  for  a  misdemeanor  the  jury  had  given  a  privy 
Vol.  VIII.  H  '  verdict. 
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verdict.     The  verdict  afterwards  given  in  open  court  was  upon 
this  account  objected  to ;  but  it  was  holden  to  be  good. 
5  Bl.  Com.  rif  ti^g  judge  hath  adjourned  the  court  to  his  own  lodgings,  and 

there  receives  the  verdict,  it  is  a.  public  and  not  o.  privy  verdict.] 


(C)  Ofa  General  Verdict. 


A 


GENERAL  verdict  is  so  called,  because  the  whole  matter 
in  issue  is  thereby  found  generally. 
2  Roll.  Abr.  If  the  venue  in  an  action  of  assault  and  battery  be  laid  in  the 

694.  U.  pi.  1.    parish  of  A.,  the  jury  shall  not  be  received  to  say,  that  the  de- 
fendant is  not  guilty  in  the  parish  of  A. ;  for  the  jury  must  either 
find  the  whole  matter  in  issue  specially,  or  they  must  find  gene- 
rally that  the  defendant  is  or  is  not  guilty. 
1  Inst.  228.  Thejurymayin  any  case,  if  they  will  take  upon  themselves 

-4  Rep.  54.  the  knowledge  of  the  law,  find  a  general  verdict :  but  it  is  in  some 
t  /^tt'^'^"  ^^^^^  dangerous  for  them  so  to  do;  for  if  they  mistake  the  law, 
aside  verdicts  they  run  themselves  into  the  danger  of  an  attaint,  (a)  It  is  there- 
upon motion,  fore  the  safer  way,  for  the  jury  to  find  a  special  verdict  in  a  case 
and  of  grant-  which  appears  to  them  doubtfiil. 
mg  new  trials, 

superseded  the  use  of  attaints;  there  are  very  few  instances  of  an  attaint  in  the  books 
later  than  the  sixteenth  centurj'.  Cro.  Eliz.  309.  Cro.  Eliz.  309.  3  Black  Comm.  405. ;  and  the 
proceeding  is  now  abolished  by  6  G.4.  c.  50.  §  60.|| 


(D)  Of  a  Special  Verdict. 


A 


SPECIAL  verdict  is  so  called,  because  some  matter  of  fact 
is  thereby  found  specially. 
The  design  of  a  special  verdict  is  to  submit  some  question  of 
law,  which  arises  upon  the  matter  of  fact  found  specially,  to  the 
consideration  of  the  court. 
Bro.  Verd.  56.       It  seems  to  have  been  always  holden,  that  if  the  general  issue 
pi.  45.  pi.  56.    he  pleaded,  the  jury  may  find  a  special  verdict. 

Bro.  Verd.  It  is  laid  down  in  two  books,  that  if  an  issue  be  joined  upon  a 

pl.  45.  Dyer,     special  plea,  the  jury  cannot  find  a  special  verdict. 

117. 

1  Inst.  226  Rut  it  is  laid  down  in  another  book,  that  although  there  be 

827.  cases  to  the  contrary,  it  is  settled,  that  the  jury  may  find  a  special 

verdict  as  to  the  matter  in  issue  upon  a  special  plea ;  for  that  a 

question  of  law  may  as  well  arise  in  such  case,  as  where  the 

general  issue  is  pleaded. 
9  Ren  12  ^^^  ^"  another  book  it  is  said  to  have  been  holden,  that  in  all 

Bowman's         pleas  of  the  crown,  and  in  every  civil  action,  whether  it  be  real, 
case.  personal,  or  mixed,  in  which  an  issue  is  joined  betwixt  the  king 

and  a  party,  or  betwixt  party  and  party,  the  jury  may  find  a  special 

verdict. 
1  Inst.  228.  It  is  said,  that  the  court  cannot  refuse  to  receive  a  special 

9Kcp.  12.         verdict,  provided  the  matter  specially  found  be  pertinent  to  the 

issue ;  for  that  the  jury  have  a  right  to  find  such  verdict  in  every 

case  which  appears  to  them  doubtful. 
1  Inst.  22S.  But,  although  the  jury  may  find  a  special  verdict  in  every  case 

which 
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which  appears  to  them  doubtful,  it  is  not  necessary,  even  for  their  Vau»h.  145. 
own  safety,  to  do  this  in  every  such  case:  for  if  the  judge  before  Ld.  Raym. 
whom  the  cause  is  tried  take  upon  himself  to  determine  the  ques-  ^^^'*"  ^'^^^• 
tion  of  law,  concerning  which  the  jury  doubt,  and  direct  them  to     "^  '  ~    ' 
find  a  general  verdict,  they  may,  without  danger  to  themselves, 
find  such  verdict. 

If,  upon  the  trial  of  a  person  indicted  for  murder,  it  appear  th9,t  2  H.H  PC 
at  the  time  of  the  homicide  he  was  insane,  the  jury  may,  upon  505.  Post.  279. 
being  informed  by  the  judge  that  an  insane  person  cannot  be  guilty   Py  ^^  & 
of  murder,  it  being  a  maxim  of  law  that  crimen  non  contrahitur  nisi  '^^    .'  ^'  '^\^?{ 
voluntas  sit  nocendi,  find  a  general  verdict  of  not  guilty.  ^^  ju  evidence 

that  a  person  charged  with  treason,  murder,  or  felony,  was  insane  at  the  commission  of  the 
offence,  the  jury  shall  be  required  to  find  that  fact  speciallj',  and  to  declare  whether  such  per- 
son was  acquitted  on  account  of  insanity.|| 

If,  upon  the  trial  of  a  person  indicted  for  murder,  the  judge  be,   2  H.  H.  P.  C. 
upon  all  the  circumstances  of  the  case,  of  opinion  that  the  homi-  ^o^-  }  Hawk. 
cide  is  justifiable,  the  jury  may  find  a  general  verdict  of  not  guilty.   '°"  ^^^* 

If,  upon  the  trial  of  a  person  indicted  for  murder,  the  judge  be, 
upon  all  the  circumstances  of  the  case,  of  opinion  that  the  homicide 
amounts  to  manslaughter,  the  jury  may  find  a  verdict  of  man- 
slaughter. 

It  is  said,  that  if  the  jury  are  dissatisfied  with  the  determination  Ld.Ravm. 
of  the  judge,  as  to  the  question  of  law  concerning  which  they   1494.  Fost. 
doubt,  they  are  not  obliged  to  follow  his  direction,  but  may  find   -•56>  257. 
a  special  verdict.     But  it  is  likewise  said,  that  the  jury  will,  if 
they  are  well  advised,  find  a  general  verdict,  in  every  case  wherein 
the  judge  determines  the  question  of  law  concerning  which  they 
doubt,  and  directs  them  to  find  such  verdict. 

Nor  are  they  in  such  case,    although  the  judge   should   be   1  Inst.  227. 
mistaken,  liable  to  an  attaint ;  for  as  it  is  only  said,  that  the  jury  ^I^ep.  54. 
are  liable  to  an  attaint^  'where  they  'will  take  upon  themselves  the 
knowledge   of  the  law  and  mistake  the  la'w,  it  follows   that  they 
are  not  liable  thereto  when  they  find  according  to   the  direction 
of  the  j  udge. 

The  minutes  for  a  special  verdict  are  to  be  approved  of  by  the   2  Lill.  Abr. 
judge;  it  being  his  province  to  take  care  that  the  question  of  law   V9i.  F. 
be  fairly  stated,  and  they  ought  to  be  delivered  to  the  jury  be- 
fore they  find  the  verdict. 

If  this  be  not  done,  the  jury  may  find  a  general  verdict  with-   2  Lill.  Abr. 
out  incurrinor  the  danger  of  an  attaint.  ''^'^-  ^^• 

mi  •  • 

The  minutes  for  a  special  verdict  intended  to  be  found  ought 
to  be  signed  by  one  of  the  counsel  for  each  party. 

But,  if  all  the  counsel  for  one  of  the  parties  refuse  to  sign  the   2  Lill.  Abr. 
minutes  for  a  special  verdict,  the  judge  may  direct  the  jury  to  find   '^^■^-  ^' 
one  from  the  minutes  as  signed  by  one  of  the  counsel  for  the  other 
party. 

It  is  the  duty  of  the  party,  at  whose  instance  a  special  verdict  2  Lill.  Abr. 
was  found,  to  draw  it  up  from  the  minutes:  but  either  of  the   vao. E. 
parties  may  draw  it  up  ;  and  if  one  of  them  do  this,  and  tiie  other 
neglect  to  pay  his  share  of  the  expence,  the  court  will  not  hear 
counsel  for  him  when  the  verdict  is  set  down  for  argument. 
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2  Lill.  Abr. 

790.(D),  792. 

(B). 


2  Lill.  Abr. 
791.(13). 


Gilb.Eq.R. 
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If  a  special  verdict  be  not  drawn  up  according  to  the  minutes, 
as  signed  and  approved  of  at  the  trial  of  the  cause,  the  court  may 
order  it  to  be  amended  from  the  minutes. 

If  the  question  of  law  be  not  properly  stated  in  a  special  vei'dict, 
and  the  verdict  cannot  be  amended  from  the  minutes,  as  signed 
and  apjiroved  of  at  the  trial  of  the  cause,  the  court  may  order  it 
to  be  amended  from  the  notes  of  the  judge  before  whom  the 
cause  was  tried. 

It  is  in  one  book  laid  down  generally,  that  the  court  may  order 
a  special  verdict  to  be  amended,  from  the  notes  of  the  judge,  in 
such  manner  as  to  bring  the  question  of  law  projTerly  before  the 
court. 

It  is  in  another  book  laid  down,  that  the  court  may  order  a 
special  verdict  to  be  amended  as  to  a  matter  of  fact,  from  the 
notes  of  the  judge  before  whom  the  cause  was  tried. 

In  an  action  of  trover  it  was  found  by  a  special  verdict,  that 
the  defendant,  who  was  a  considerable  farmer,  did  annually  buy 
and  sell  for  gain  divers  large  quantities  of  potatoes  ;  and  the  ques- 
tion submitted  to  the  court  was,  whether  he  was  a  trader  withia 
the  meaning  of  any  statute  of  bankruptcy?  The  court  inclined 
to  be  of  opinion  that  he  was ;  but  a  doubt  arose,  whether  it  was 
not  necessary  for  the  jury  to  have  found  the  quantity  of  potatoes 
which  the  defendant  did  annually  buy  and  sell,  that  the  court 
might  be  better  able  to  judge  how  far  he  sought  his  living  by 
buying  and  selling.  Pratt  C.  J.  did  not  think  it  necessary 
that  this  quantity  should  be  found,  it  being  in  his  opinion  suffi- 
cient, if  the  defendant  did  in  any  degree  seek  his  living  by  buying 
and  selling.  Eyre  J.  and  Fortesciie  J.  being  of  a  different 
opinion,  the  cause  was  adjourned.  A  motion  was  afterwards 
made,  upon  an  affidavit  of  the  quantity,  which  was,  at  the  trial  of 
the  cause  proved  to  have  been  annually  bought  and  sold,  that 
a  venire  facias  de  novo  might  be  awarded.  This  was  not  award- 
ed :  but  the  special  verdict  was  ordered  to  be  amended  as  to  this. 
The  reporter  adds,  that  it  was  so  amended ;  and  that  at  another 
day  judgment  was  given  for  the  plaintiff. 

It  seems,  however,  to  be  the  better  opinion,  that  the  court 
cannot  order  a  special  verdict  to  be  amended  as  to  a  matter  of 
fact. 

It  is  in  one  case  laid  down,  that  if  the  proper  facts  are  not 
found  by  the  special  verdict,  the  court  will  not  hear  the  question 
of  law  argued  ;  because  no  judgment  can  be  given  upon  the  ver- 
dict :  but  will  award  a  venire  facias  de  novo,  that  the  proper  facts 
may  be  found. 

In  another  case  it  is  laid  down,  that  if  a  proper  fact  be  omitted 
in  the  minutes  for  a  special  verdict,  the  court  cannot  order  the 
verdict  to  be  amended  as  to  this,  although  the  counsel  for  both 
parties  consent  thereto ;  for  that  this  would  amount  to  making  a 
new  verdict  as  to  that  fact  by  the  court  and  counsel.  It  is  added, 
that  the  court  will  in  such  a  case  award  a  venire  facias  de  novo. 

In  another  case  it  is  laid  down,  that  a  special  verdict,  in  which 
the  jury  have  omitted  to  find  a  proper  fact,  is  not  good ;  for  that 
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the  court  will  never  determine  the  question  of  law,  unless  every  Lodge  v.  Jea- 
proper  fact  be  found  by  the  jury.  mngs. 

The  opinion,  that  the  court  has  no  power  to  amend  a  special   „,  ,  ,,  .   ... 

1-  c   r     ^     •  r-  1    \         ]•  K'^)  It  IS  laid 

verdict  as  to  a  matter  ot  fact,  is  moreover  connrmed  by  divers   JJq^p,  j^i  a  va- 
cases  [a) ;  in  wiiich  it  is  laid  down,  not  only  that  every  proper  luable  work, 
feet  must  be  found  by  the  jury,  but  also  that  it  must  be  found  thatifaspe- 
expressly  ;  it  not  being  sufficient  for  the  jury  to  find  evidence  or   'i'^'  verdict  is 
circumstances,  from  which  the  court  may  fairly  infer  a  fact,  {b)      that  the  courts 
are  not  able  to  give  judgment  thereon,  they  will  amend  it  by  notes  of  counsel,  or  even  by  an 
affidavit  of  what  passed  on  the  trial.     See  Tidd's  Prac.  715.  897.  (9th  edit.);  and  it  seems 
that  special  verdicts  may  be  amended  by  the  judge's  or  counsel's  notes  in  civil  cases.     Lord 
Raym.  141.  335.    Manners  v.  Postan,    3  fjos.  &  Pull.  34.3.    Salk.  47.    Bull.  N.  P.  520.   2  Lord 
Raym.  1056.     If  misstated,  the  parties  will  have  leave  to  amend  it.     1  Burr.  617.    (5)  On  this 
ground  a  venire  de  novo  was  awarded  in  Bird  v.  Appleton,  1  East,  111.;  and  see  3  Taunt.  209. 
But  it  is  sufficient  for  the  jury  to  find  such  facts  from  which  the  court  may  draw  a  conclusion 
of  law,  or  a  mixed  conclusion  of  law  and  fact,  without  drawing  such  conclusion  themselves. 
SPrice,  256.|| 

The  matter  in  issue  was,  whether  J,  S.  had  resigned  a  benefice   Noy,  147. 
to  a  bishop.     The  jury  found  an  instrument,  under  the  seal  of  the  ^'"/     .^' 
bishop,  upon  which  there  was  an  indorsement  that  J.  S.  did  re- 
sign the  benefice  to  him,  and  that  he  accepted  the  resignation. 
The  verdict  was  holden  to  be  bad ;  because  it  did  not  find  ex- 
pressly, that  J.  S.  had  resigned  the  benefice. 

An  estate  having  been  granted  by  copy  of  court  roll  to  three  2  Roll.  Abr. 
persons  for  their  lives,  the  matter  in  issue  was,  whether  a  heriot  Gd3.  (S).  pl.i. 
was  by  the  custom  of  the  manor  due  upon  the  death  of  one  of 
them.  The  jury  found,  that  the  custom  of  the  manor  did  not 
warrant  the  granting  of  an  estate  for  three  lives.  The  verdict 
was  holden  to  be  bad;  because  it  only  found  argumentatively, 
that  a  heriot  ought  not  in  the  present  case  to  be  paid ;  whereas 
the  jury  ought  to  find  every  fact  expressly. 

If  the  matter  in  issue  be,  whether  an  estate  may  by  the  custom  2  Roll.  Abr. 
of  a  manor  be  granted  by  copy  of  court  roll  for  two  lives,  and  the  693.  (S),  pi.  2. 
jury  find,  that  an  estate  may  by  the  custom  of  the  manor  be  grant- 
ed for  three  lives,  the  verdict  is  bad ;  because  it  is  only  ai'gu- 
mentative  to  say,  that,  inasmuch  as  a  greater  estate  may  by  the 
custom  of  the  manor  be  granted,  a  less  one  may. 

If  the  consequence  of  the  verdict  upon  an  indictment  may  be   12  Mod.  628. 
corporal  punishment,  every  proper  fact  must  be  found  expressly;  Rex  v. 
it  not  being  sufficient  for  the  jury  to  find  either  evidence  or  cir-  Plunimer. 
cumstances,  from  which  the  court  may  fairly  infer  a  fact.  '' "  t  j  ^^' 

gaid,  a  special  verdict  could  not  be  amended  by  the  notes  in  a  capital  case  as  in  civil  cases; 
and  see  Salk.  47.:  sed  vide  Stra.  84:4.,  and  case  o£  Sarah  Hazel,  MS.  24  G.  3.  2Hawk.P.C.622 
(8th  ed.)|l 

(E)  Of  the  Province  of  the  Court  where   a  Special 
Verdict  is  found. 

TF  the  jury,  after  finding  a  fact  specially,  take  upon  themselves   11  Rep.  10. 

to  draw  a  conclusion  not  warranted  by  law,  the  court  ought  Priddle's  case, 
not  in  giving  judgment  to  pay  any  regard  to  the  conclusion  of  the 
jury ;  because  they  ought  not  to  have  drawn  such  conclusion. 
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Dyer,  562. 
Anon. 
Hob.  55. 


Vaugh.  77. 
]ioue  V. 
Huntinsdon. 
llCro.  Eliz. 

515.  2W. 
Saund.  77.  c. 
Buzzard  v. 
Capel,  8  Barn. 

5  Rep.  97. 

Goodall's 

case. 

O.  Bndgman's 

R.  88.  474. 

558.11 

Cro.  Ja.  63. 
Fairchild  v. 
Gayre, 
Hob.  261. 


Cro.  Car.  22. 
Castle  V. 
Hobbs. 


Ld.  Rayoj. 
1.521.  1584. 


If  the  issue  in  an  assize  be,  whether  there  is  a  seisin,  and  the 
jury,  after  finding  some  fact  specially,  conclude  with  saying  that 
this  amounts  to  a  seisin,  the  court,  without  paying  any  regard  to 
the  conclusion  of  the  jury,  will  judge  whether  the  fact  found  do 
amount  to  a  seisin. 

In  an  action  against  an  executor,  the  issue  was  whether  he  had 
assets  in  his  hands.  The  jury  found,  that  the  defendant's  testa- 
tor, in  a  lease  granted  by  him,  had  reserved  a  rent  to  himself, 
his  heirs  and  assigns,  and  that  the  defendant  had  received  the 
rent  from  the  time  of  his  testator's  death ;  and  they  concluded 
with  saying  that  this  is  assets.  The  court  held  the  conclusion  to 
be  void  ;  because  it  appeared  from  the  fact  found,  that  the  rent 
ran  with  the  reversion,  and  consequently  that,  as  it  did  not  belong 
to  the  executor,  but  to  the  heir,  it  was  not  assets. 

If  the  jury  find  a  deed  specially,  they  ought  to'^find  it  in  hcEC 
verba,  and  not  to  find  what  they  judge  to  be  the  substance  of  the 
deed,  that  the  court  may  have  an  opportunity  of  inspecting  the 
deed,  in  order  to  put  a  construction  thereupon  :  but  if  the  deed 
be  lost,  it  is  the  duty  of  the  jury  to  find  the  substance  thereof,  in 
case  this  be  proved. 

&  C.  141.IJ 

The  court  will  never  entertain  a  doubt,  concerning  any  thing 
that  is  not  submitted  to  their  consideration  by  a  special  verdict ; 
but  will,  on  the  contrary,  intend  every  thing  which  can  be  fairly 
intended,  in  order  to  support  the  verdict. 

The  question  submitted  to  the  court  by  a  special  verdict  was, 
whether  the  resignation  of  a  donative  to  the  donor  be  good;  but 
it  was  not  found  that  the  donor  had  accepted  the  resignation.  It 
was  holden,  that  the  acceptance  of  the  resignation  should  be  in- 
tended :  and  by  the  court  —  The  question  submitted  to  our  con- 
sideration is,  whether  the  resignation  of  a  donative  to  the  donor 
be  good ;  and  we  will  never  entertain  a  doubt  as  to  any  thing 
whereof  the  jury  have  not  doubted. 

In  an  action  of  ejectionejirmce  the  jury  found,  that  the  premises 
in  question  were  granted  by  letters  patent  of  King  Hewy  the 
Eighth,  and  they  concluded  with  saying,  that  if  the  court  shall  be 
of  opinion  that  the  letters  patent  are  good,  then  they  find  for  the 
defendant ;  but  if  the  court  shall  be  of  opinion  that  the  letters 
patent  are  void,  then  they  find  for  the  plaintiff.  Upon  arguing 
the  special  verdict  it  was  insisted  that,  as  no  title  to  the  premises 
is  found  in  the  plaintiff,  he  is  not  entitled  to  judgment,  even  if 
the  court  should  be  of  opinion  that  the  letters  patent  are  void. 
Judgment  was  given  for  the  plaintiff:  and  by  the  court  —  As  the 
question  submitted  to  our  consideration  is,  whether  the  letters 
patent  are  void,  and  we  are  of  opinion  that  they  are  void,  we  will, 
as  nothing  is  found  to  the  contrary,  intend,  that  the  plaintiff  has 
in  all  other  respects  a  good  title  to  the  premises. 

II If  the  verdict,  whether  general  or  special,  is  imperfect,  by 
reason  of  some  uncertainty  or  ambiguity,  or  by  finding  less  than 
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the  whole  matter  put  in  issue,  or  by  not  assessing  damages,  the  Stra.  887. 

court  will  award  a  venire  de  novuA  i!,^*"^  o  ^"^' 

"  388.  5  Burr. 

2669.  7  Term  R.  52.    1  East,  111.    sBing.  262.    4  Barn.  &C.  69.    sDow.  &Ry.  68. 

(F)  Of  a  Verdict   in  which   the   Jurors    did   not  all 

agree. 

TN  very  ancient  times,  it  was  not  necessary  in  a  civil  cause  for  all  2  H.  H.  P.  C. 

the  iurors  to  aa-ree  in  a  verdict.     But  it  has  been  for  many  f.^'"  ll'^^'o 
*',,,.&.  .   .,  ,      .  1  ,,  .•'    the  unanimity 

years  settled,  that  it  in  a  civil  cause  the  jurors  do  not  ail  agree  in  of  juries,  see 

a  verdict,  the  verdict  is  bad.  Barrington  on 

Stat.  20.11 

In  an  assize  the  justices  took  a  verdict  of  eleven  of  the  jurors,  4i  Assize,  ii. 

the  twelfth  not  having  agreed  therein.     The  verdict  was,  upon  ^^^'  ^^'^'^• 

great  deliberation,  holden  to  be  bad  ;  and  a  venire  facias  de  novo  P  ' 
was  awarded  :  and  by  the  court  —  The  justices  ought  not  to  have 
taken  the  verdict,  but  to  have  carried  the  jurors  with  them  in  a 
cart,  until  they  all  agreed  in  a  verdict. 

The  twelfth  iuror,  who,  instead  of  ao;reeinff  with  his  fellows  4i  Assize,  ii. 

m  the  verdict,  said  he  would  rather  die  in  prison  than  agi'ee  ^qy    ||S 

therein,  was  in  the  case  last  cited  fined  and  imprisoned :  but  he  jportescue  de 

was  afterwards  discharged ;  and  it  was  said,  that  no  man  ought  Leg.  by  Amos, 

to  be  punished  for  not  agreeing  in  a  verdict,  which  he  does  not  P-  99-?  and  the 

think  a  right  one.  ,^^^1,'^- 

The  jurors  are  not  obliged  to  agree  in  the  reason  for  finding  Vaugh.  i5o. 
a  verdict  as  it  is  found  ;  and  if  a  reason  be  given  by  one  or  more  Bushel's  case- 
of  them,  upon  a  question  being  asked  by  the  judge,  for  finding  it 
as  it  is  found,  this  is  not  to  be  considered  or  recorded  as  part  of 
the  verdict. 

(G)  Of   the    Power   of  the   Jury   to   depart   from   a 
General  Verdict  after  it  is  given  in  open  Court. 

TF  a  jury,  who  by  mistake,  or  from  partiality,  have  given  an   i  Inst.  227. 

improper  verdict,  do  of  themselves  give  a  diiferent  verdict  P'°"'^-  -^^• 
before  the  improper  verdict  is  recorded  ;  or  if,  at  the  recom-  "    '    *     '    " 
mendation,  or  by  the  leave,  of  the  judge,  they  go  together  again        ' 
before  the  improper  verdict  is  recorded,  and  afterwards  give  a 
different  verdict,  the  verdict  which  is  last  given  shall  stand. 

In  a  writ  of  conspiracy  against  two,  the  jury  gave  a  verdict  of  Bro.  Jur. 
guilty  as   to   one,   and  ©f  not  guilty  as  to  the  other.     At  the  pi.  7. 
recommendation  of  the  judge  they  went  together  again,  to  recon- 
sider their  verdict,  and  afterwards  gave  a  verdict  of  guilty  as  to 
both. 

The  title  to  three  acres  of  land  being  in  issue,  the  jury  as  to  Dyer,  204, 
one  of  the  acres  gave  a  verdict  for  the  plaintiff,  and  as  to  another  205. 
for  the  defendant ;  but  as  to  the  third  said  they  were  not  agreed. 
By  leave  of  the  court  they  went  together  again,  to  consider  of  a 
verdict  as  to  the  third  acre.    Afterwards,  without  taking  any  notice 
of  the  verdict  already  given,  they  gave  a  verdict  as  to  all  the  three 
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ncres  for  the  plaintiff.  The  latter  verdict  was,  upon  great  deli- 
beration, holden  to  be  good. 

It  is  said,  that,  after  a  jury  have  given  a  verdict  of  not  guilty 
in  an  indictment  for  felony,  the  judge  may,  if  the  verdict  be  in 
his  opinion  contrary  to  clear  and  full  evidence,  send  them  out 
again  to  reconsider  their  verdict :  but  it  is  likewise  said,  that,  if 
the  jury  will  stand  to  their  verdict,  the  judge  is  bound  to  receive 
it.  It  is  added,  that  the  king  may  in  such  a  case  bring  an  action 
of  attaint. 

II  Where  the  jury  on  the  trial  of  an  information  for  a  libel 
were  not  all  present  when  the  verdict  of  guilty  was  delivered, 
and  it  was  therefore  uncertain  whether  they  all  heard  the  verdict 
pronounced  by  the  foreman,  the  court,  on  these  facts  being 
stated  by  the  judge  who  tried  the  cause,  with  the  consent  of  the 
defendant,  ordered  a  new  trial ;  but  they  refused  to  hear  a  state- 
ment of  one  of  the  jurymen  on  affidavit.  |J 


(H)    In  what  Cases  a  Verdict  is  bad,  on  account  oi' 
Misbehaviour  in  one  or  more  of  the  Jurors. 


Bro.  Enquest. 
pi.  49.  2  Roll. 
Abr.  714. 
pi.  6.  pi.  7. 

I  Inst.  227. 
Cro.Eliz.  411, 
12  Mod.  520. 


Ld.Raym.l48 
Re%  V.  Bur- 
den. 


Cro.Eliz.  189, 
Metcalfe  v. 
Dean. 


TF  the  jurors,  when  they  go  from  the  bar  to  consider  of  a  ver- 
dict, do  without  the  leave  of  the  court  take  vvith  them  any 
writing  under  seal,  which  has  been  given  in  evidence,  they  are 
guilty  of  a  misbehaviour;  but  the  verdict  is  good. 

It  is  in  divers  books  laid  down  generally,  that  if  the  jurors, 

•  when  they  go  from  the  bar  to  consider  of  a  verdict,  do,  without 
the  leave  of  the  court,  or  the  consent  of  both  parties,  take  with 
them  any  writing  not  under  seal  which  has  been  given  in  evidence, 
they  are  guilty  of  a  misbehaviour;  but  that  the  verdict  is  good. 

The  jurors,  when  they  went  from  the  bar  to  consider  of  a  ver- 
dict, did,  without  the  leave  of  the  court,  or  the  consent  of  both 
parties,  take  with  them  an  act  of  common  council  which  had  been 
given  in  evidence.  The  verdict  was  holden  to  be  good ;  and  by 
Ilolt  Ch.  J.  —  It  was  very  improper  behaviour  in  the  jury  :  but, 
as  the  act  of  common  council  was  evidence  for  both  parties,  the 
verdict  ought  to  stand.  In  the  case  of  Lady  Jo^,  a  verdict  was 
set  aside,  because  the  jury  did,  without  the  leave  of  the  court  or 
the  consent  of  both  parties,  take  with  them  a  map  which  had 
been  given  in  evidence :  but  the  verdict  was,  in  that  case,  set 
aside,  because  the  map  was  evidence  for  only  one  party,  which 
is  not  the  present  case. 

After  the  jurors  were  gone  from  the  bar  to  consider  of  a  ver- 
dict, one  of  the  witnesses,  who  had  been  examined  on  the  part 
of  the  defendant,  was  sent  for  and  re-examined  by  them ;  and 
they  afterwards  gave  a  verdict  for  the  defendant.  Complaint 
being  made  of  this  to  the  judge,  the  jurors  confessed  that  they 
had  re-examined  the  witness ;  but  they  said,  that  the  evidence 
upon  the  re-examination  was  in  effect  the  same  as  he  had  given 
in  court.     The  verdict  was  holden  to  be  bad  ;  and  a  venire 

Jacias  de  novo  was  awarded. 

In 
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In  another  case  the  case  of  Metcalf[xx\(\  Dean  is  said  to  be  law ; 
because  the  evidence  improperly  received  by  the  jurors  was  parol 
evidence;  for  that,  as  the  witness  might  vary  in  his  evidence 
upon  the  re-examination  from  what  he  had  given  in  court,  it 
would  be  of  the  most  dangerous  consequence  to  suffer  such  ver- 
dict to  stand  :  but  it  is  in  this  case  said,  that  there  is  not  so 
much  danger  in  letting  a  verdict  stand,  where  the  jurors  have 
improperly  taken  with  them  written  evidence  which  has  been 
given  in  court;  because  written  evidence  remains  always  the  same. 

The  plaintiff  in  an  assize  delivered  a  writing  relative  to  the 
matter  in  issue  to  a  person  returned  upon  the  panel.  This 
person  being  sworn  upon  the  jury,  he,  after  the  jurors  were  with- 
drawn to  consider  of  a  verdict,  shewed  the  writing  to  his  fellows. 
A  verdict  being  given  for  the  plaintiff,  the  court  was  moved  for 
judgment.  For  the  plaintiff  it  was  said,  that  as  the  writing  was 
to  the  same  effect  as  some  of  the  evidence  given  in  court,  the 
behaviour  of  the  plaintiff  was  not  so  bad,  as  if  evidence  to  the 
same  effect  had  not  been  given  in  court.  It  was  holden  that  he 
should  not  have  judgment;  and  by  Gascoigne  and  Hulls:  after 
the  jurors  are  sworn  they  ought  not  to  see  or  to  carry  with  them 
any  writing,  except  it  has  been  given  in  evidence,  and  was  deli- 
vered to  them  by  order  of  the  court. 

After  the  jurors  were  gone  from  the  bar  to  consider  of  a  verdict 
one  of  them  went  from  his  fellows.  He  soon  after  returned  with  a 
copy  of  a  court  roll  in  his  hand,  and  told  them  that  the  merits,  with 
which  he  was  perfectly  well  acquainted,  were  with  the  plaintiff. 
Hereupon  the  other  jurors,  before  of  a  different  opinion,  were 
prevailed  upon  by  him  to  give  a  verdict  for  the  plaintiff.  The 
verdict  was  afterwards  set  aside. 

Upon  a  writ  of  error  it  was  assigned  for  error,  that  one  of  the 
jurors  did,  after  they  were  gone  from  the  bar  to  consider  of  a 
verdict,  shew  to  his  fellows  a  writing  in  favour  of  the  plaintiff 
that  had  not  been  given  in  evidence,  by  reason  of  which  they 
found  a  verdict  for  the  plaintiff.  It  was  holden,  that  this  was 
not  error :  and  by  the  court  —  As  it  does  not  appear  that  the 
writing  was  delivered  to  the  juror  by  the  plaintiff,  it  shall  be 
intended  that  it  was  in  his  own  possession ;  and  if  so,  as  he  might 
have  given  the  writing  in  evidence,  it  was  lawful  for  him  to  shew 
it  to  his  fellows.  Another  reason  is  given  why  this  was  holden 
not  to  be  error ;  namely,  that  the  fact  did  not  appear  upon  the 
postea;  and  this  seems  to  be  the  better  reason:  for  the  other, 
that,  as  the  writing  might  have  been  given  in  evidence  by  the 
juror,  it  was  lawful  for  him  to  shew  it  to  his  fellows,  does  not 
seem  to  be  conclusive. 

It  is  said  in  one  book,  that  the  jurors  are  not  obliged  to  found 
their  verdict  entirely  upon  the  evidence  given  in  court ;  for  that 
it  may  be  in  part  founded  upon  their  own  personal  knowledge. 
But  no  case  is  cited  in  support  of  this  doctrine,  and  the  contrary 
may  be  inferred  from  other  books. 

It  is  in  one  book  said,  that  if  a  witness  named  in  a  deed  be 
returned  of  the  jurv,  it  is  a  good  cause  of  challenge. 

In 


Cro.Eliz.  411, 
Vicary  v. 
Farthing. 


11  Hen.  4. 

iT.b.  18.  a. 


I  Sid.  235. 
Goodman  7. 
Coddrington. 


Cro.Eliz.  610. 
Graves  v. 
Short. 
ilBuU.  N.R 
308.|| 


Vaugh.  147. 
Bushel's  case. 


1  Inst.  151 
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1  Sid.  133. 
Fitzjanics  v. 
Mojs. 


7  Mod.  2. 
Anon. 


1  Inst.  227. 
Bro.  Verd. 
pi.  19.  Dyer, 
218.  iVentr. 
125.    12  Mod 

1  Leon.  152. 
Mounson  v. 
West. 


In  another  book  it  is  said,  that  one  of  the  jurors,  after  having 
heard  all  the  other  evidence,  was  at  the  prayer  of  the  defendant's 
counsel  sworn,  and  gave  evidence  in  court ;  from  whence  it  may 
be  inferred,  that  he  could  not  have  given  this  evidence  to  his 
fellows  after  they  were  gone  from  the  bar. 

In  another  book  it  is  said,  that  if  a  person  returned  to  serve 
upon  a  jury  know  any  thing  relative  to  the  matter  in  issue,  it  is 
his  duty  to  tell  the  court  so,  that  instead  of  being  sworn  upon 
the  jury,  he  may  be  examined  as  a  witness. 

It  may,  moreover,  be  inferred  from  the  practice  of  granting  a 
new  trial  because  a  verdict  is  contrary  to  evidence,  that  the  jurors 
ought  to  found  their  verdict  entirely  upon  the  evidence  given  in 
court;  for  if  they  have  a  power  to  found  it  partly  upon  other 
evidence,  it  would  be  quite  unreasonable  for  the  judge  before 
whom  the  cause  was  tried,  who  must  always  be  a  stranger  to 
what  did  not  pass  in  court,  to  report  that  a  verdict  is  contrary  to 
evidence,  or  for  the  court  to  set  it  aside  as  being  so. 

If  a  juror  eat  or  drink  at  his  own  expence,  before  he  and  his 
fellows  have  agreed  in  a  verdict,  he  is  liable  to  be  fined ;  but  the 
verdict  is  good. 
111. 

After  the  jurors  had  been  locked  up  together  some  time,  the 
officer  who  attended  them,  being  surprised  at  their  delay  in 
agreeing  in  a  verdict,  searched  them,  and  found  figs  in  the 
pockets  of  three,  and  pippins  in  the  pockets  of  two  others.  This 
being  represented  to  the  judge,  the  three,  who  confessed  the 
having  eaten  of  the  figs,  were  fined  four  pounds  each ;  and  the 
other  two,  notwithstanding  they  declared  upon  oath  that  they 
had  not  eaten  of  the  pippins,  were  fined  forty  shillings  each :  but 
the  verdict  was,  upon  conference  with  the  judges  of  the  other 
courts,  holden  to  be  good. 

In  a  case  of  necessity,  as  if  a  juror  be  suddenly  taken  ill,  it 
is  in  the  power  of  the  court  to  suffer  him  to  eat  and  drink  at 
his  own  expence,  before  he  and  his  fellows  have  agreed  in  a 
verdict. 

If  the  trial  of  a  cause  be  very  long,  it  is  at  this  day  usual  for 
the  court,  the  consent  (a)  of  both  parties  being  first  obtained,  to 
son  the  jurors  gj^^  ^^^  jurors  leave  to  eat  and  drink  during  the  trial  at  their 
ted  to  eat  ^^"  expence,  or  at  the  equal  expence  of  both  parties, 
drink,  and  retire  to  rest,  attended  by  proper  officers,  without  requiring  the  formal  consent  of 
the  parties.  The  irregularity  was  sufficiently  justified  by  the  necessity  of  the  case.]  ||But  in 
the  King  v.  Hardy,  Sta.  Tri.  24.  417.,  the  Court  refused  to  allow  them  to  separate  even  with 
the  prisoner's  assent ;  aliter  in  Eliz.  Canning's  case,  Sta.  Tri.  19.  671. ;  and  see  Sta.  Tri.  7.  500. 
And  in  The  King  v.  Kinnear,  the  separation  of  the  jury,  without  consent  of  the  defendant, 
was  held  not  to  vitiate  the  verdict,  there  being  no  suspicion  of  any  improper  communication. 
2  Barn.  &  A.  462.    1  Chitt.  R.  401.|1 

1  Inst.  227.  If  the  jurors  eat  or  drink  at  the  expence  of  one  party,  before 

12 Mod.  HI.  |.j^gy  have  agreed  in  a  verdict,  they  are  liable  to  be  fined;  and  if 
the  verdict  be  in  favour  of  that  party,  it  is  bad ;  but  if  it  be  in 
favour  of  the  other  party,  it  is  good. 

It  is  said  in  one  book,  that  if  the  jurors,  after  they  have  agreed 
in  a  verdict,  eat  or  drink  at  the  expence  of  the  party  in  whose 
favour  it  is,  the  verdict  is  good. 

But 


1  Ventr.  125. 


[(a)  In  the  late 
trials  for  trea- 
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(H)  Where  a  Verdict  is  bad  for  MisbeMviour  of  Jurors.  107 

But   it   is    in    another  book  laid  down,  that  the  jurors  can    J  Ventr.  125. 
never  be  said  to  have  agreed  in  a  verdict,  unless  they  have,  by 
giving  a  privy  verdict,  signified   to   the  judge  that  they  have 
agreed  in  one. 

It  is  said  in  two  books,  that  although  the  jurors  have  given  a  Bro.Verd. 

nrivv  verdict,  they  must  not  eat  or  drink  without  leave  of  the   Pj-  '^^• 
'       "^         -1    i_       u  •  J-  ^  •  ^  Moor, 33. 

court  until  they  have  given  a  verdict  in  open  court. 

And  it  is  in  one  of  these  said,  that  although  the  jurors  may,  Bro.Verd. 

with  leave  of  the  court,  eat  and  drink  after  they  have  given  a  P^-  ^'^* 

privy  verdict,  they  must  be  kept  together  until  they  have  given 

a  verdict  in  open  court. 

The  jurors  having  received  their  charge,  withdrew  to  consider  Barnes,  441. 

of  a  verdict.      Before  the  rising  of  the  court,  they  came  into  Ld.  St.  John 

court  to  ask  a  question  of  the  judge ;  which  being  answered,  they 

again  withdrew.     At  the  sitting  of  the  court  in  the  afternoon  of 

the  same  day,  the  judge  was  informed  that  two  or  three  of  the 

jurors  were  in  court.     Being  asked  by  the  judge  what  they  did 

there,  and  having  answered  that  they  and  their  fellows  could  not 

agree  in  a  verdict,  they  were  ordered  to  go  to  their  fellows.     A 

verdict  was  afterwards  given  for  the  plaintiff,  and  the  judge  did 

not  report  that  it  was  contrary  to  the  evidence.    The  court  being 

moved  that  this  verdict  might  be  set  aside,  it  was   holden  to 

be  good :  and  by  the  court,  —  Some  of  the  jurors  have  been 

guilty  of  a  great  misbehaviour,  and  are  liable  to  be  fined ;  but,  as 

the  plaintiff  has  not  been  guilty  of  any  misbehaviour,  the  verdict 

ought  to  stand. 

||If  the  jurors  do  not  agree  in  their  verdict  at  the  assizes  before  3  Black.  Com. 
the  judges  are  about  to  leave  the  town,  though  they  are  not  to  be  ^'^^* 
threatened  and  imprisoned,  the  judges  are  not  bound  to  wait  for 
them,  but  may  carry  them  round  the  circuit  in  a  cart. 

In  a  late  case,  however,  where,  after  the  trial  of  an  issue  out  Morris  t. 
of  Chancery,  the  jury  were  locked  up  for  many  hours,  and  not  Navies,  s^arr. 
likely  to  agree,  when  the  judge  was  about  to  leave  the  town,  he  '^ 
took  upon  himself  to  discharge  them  of  his  own  authority,  the 
parties  declining  to  consent :  hxxt  if  it  had  been  a  cause  tried  at 
7iisi  pritiSf  between  A.  and  B.,  it  seems  the  judge  would  have 
ordered  them  to  follow  him  in  a  cart.  || 

The  jurors,  being  equally  divided  in  opinion,  threw  dice  for  iFreem.  415. 
whom  they  should  find  a  privy  verdict,  and  found  one  for  the  Ld.Fitrwal- 
party  in  whose  favour  the  dice  came;  and  without  conferring 
afterwards  together,  they  gave  a  verdict  for  the  same  party  in 
open  court.  The  verdict  was  set  aside :  and  by  the  court,  —  As 
our  estates,  liberties,  and  lives  are  in  the  power  of  jurors,  they 
ought  to  be  very  circumspect  in  their  conduct.  In  this  case  the 
jurors  have  behaved  very  improperly,  for  they  were  determined 
by  chance  in  the  finding  of  their  privy  verdict ;  and  they  had  not 
any  conference  together  afterwards,  before  they  gave  their  verdict 
in  open  court. 

The  jurors,  who  could  not  agree  in  a  verdict,  drew  lots  for   2  Lev.  205. 
whom  they  should  find  one,  and  found  one  for  the  party  in  whose  Foster  v. 
favour  the  lot  was.     The  verdict  was  set  aside;  and  the  jurors  W^^^^"- 
were  ordered  to  appear  in  court. 

Another 
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Stra.  642. 
Hale  V.  Cove. 
II  I'uie  supra, 
tit.  Trial, 
Vol.  VII.  p 

Bunb.  51. 
Mellish  V. 
Arnold. 

Comb.  14. 
Anon. 


S:\vcr,  100. 
Lawrence  v. 
Boswcll. 


67 


Ca.  of  Pr.  in 

C.B.66.  Miles 
V.  Baker. 
||Burr.  383. 
But  that  the 
Court  cannot 
2  Stark.  111. 
767.  782.11 
Cro.  Eliz.  616. 
Graves  v. 
Short.  IIBuIl. 
N.  P.  308.11 


Another  verdict  was  for  the  same  reason  set  aside,  notwith- 
standing the  judge  reported,  that  the  party,  in  whose  favour  it 
was,  ought  in  his  opinion  to  have  had  a  verdict. 

782-11 

A  verdict  was  set  aside,  because  the  jurors  were  determine^ 
as  to  the  damages  they  should  give  by  throwing  up  cross  or  pile, 
whether  they  should  give  five  hundred  pounds  or  three  hundred. 

If  the  jurors  who  cannot  agree  in  a  verdict  vote,  and  give  a 
verdict  according  to  the  greater  number  of  votes,  the  verdict  is 
nevertheless  good. 

In  a  modern  case  wherein  the  jurors  voted  for  a  verdict,  seven 
of  them  were  for  findingr  a  verdict  as  it  was  found,  and  no  ob- 
jection  was  made  by  the  other  five  when  the  verdict  was  given. 
The  court  refused  to  set  aside  the  verdict :  and  by  Lee  C.  J. 
—  Nothing  was  in  this  case  determined  by  chance.  The  five 
jurors  might  ultimately  be  convinced  by  the  seven  :  but,  if  they 
only  acquiesced  in  the  finding  of  the  verdict,  that  is  sufficient ; 
and  they  shall  not  now  be  received  to  say  that  they  did  not 
acquiesce. 

A  verdict  was  set  aside  upon  an  affidavit  of  eleven  of  the 
jurors,  that  they  and  the  other  juror  had  agreed  to  give  a  ver- 
dict for  the  plaintiff;  but  that  the  foreman  had  given  a  verdict 
for  the  defendant. 

affidavits,    see  Owen  v.  Warburton,  1  New  R.  329 
3  Bro.  &  Bing.  272.     7  Moo.  87.,  and   tit.  Trial, 


receive  such 
8  Taunt.  26, 


;  and  s^e 
Vol.  VII. 


Cro.  Eliz.  189. 
Medcalf  V. 
Dean,  Trin. 
32  Eliz.  Cro. 
Eliz.  411. 


It  is  said,  that  a  misbehaviour  in  one  or  more  of  the  jurors  can- 
not be  assigned  for  error,  unless  the  misbehaviour  appear  upon 
the  postea,  if  the  cause  were  tried  at  72/5/  prhis,  or  upon  the 
record,  if  it  were  tried  at  bar ;  for  that,  if  a  misbehaviour  not 
appearing  on  record  could  be  taken  advantage  of  by  writ  of  error, 
a  verdict  might  at  a  great  distance  of  time  be  set  aside,  when,  by 
reason  of  the  death  of  one  of  the  parties,  or  of  one  or  more  of 
the  jurors,  the  truth  of  the  misbehaviour  su^ested  could  not  be 
properly  enquired  into. 

It  is  laid  down  in  two  cases,  that  the  court  will  not  set  aside  a 
verdict  for  misbehaviour  in  one  or  more  of  the  jurors,  unless  the 
misbehaviour  appear  upon  the  postea,  if  the  cause  were  tried  at 
7iisi  prius,  or  upon  the  record,  if  it  were  tried  at  bar. 


Vicary  v.  Farthing,  Mich.  37  Eliz. 


1  Freem.  79. 
Bellamy  v. 
Player,  Pasch 
23  Car.  2. 
\[Sed  vide 
tupra.'^ 

2  Jon.  83. 
V.  Hardy, 
Mich. 
29  Car.  2. 


But  the  court  in  a  subsequent  case  set  aside  the  verdict,  upon 
an  affidavit  that  the  jurors  had  eaten  at  the  expence  of  the  party 
in  whose  favour  it  was  given,  before  they  had  agreed  in  the 
verdict. 


Fry 


7  Price,  203. 
1 1  Price,  383. 


In  another  subsequent  case  the  court  set  aside  a  verdict,  upon 
an  affidavit  of  the  officer  who  attended  the  jurors,  that  they  had 
tossed  up  cross  and  pile  for  whom  they  should  find  the  verdict, 
and  had  found  one  accordingly. 

II  The  court  will  not  receive  an  affidavit  of  partiality  and  pre- 
judice in  one  of  the  jurymen  from  the  unsuccessful  party.  || 

(I)  In 


1 


(I)  Where  a  Verdict  is  bad  for  misbehaviour  of  Farties.  109 

(1)  In  what  Cases  a  Verdict  is  bad,  on  account  of  a 
Misbehaviour  in  one  of  the  Parties. 

IF  one  of  the  parties  sneak  words  of  mere  civihty  to  one  of  the   n  i    ^'^i-L^'^il 
,     -    ^     ,         ,'  -I  .  T         1  T  1      Uuke  oi  Kich- 

jurors,  before  they  nave  agreed  in  a  verdict,  the  verdict,  al-  mondv.Wise. 

though  it  be  in  favour  of  such  party,  is  good.  2  Roll.  Abr. 

716.  pi.  17. 

If  one  of  the  parties  say  these  words  to  one  of  the  jurors,  be-  Jbid. 

fore  they  have  agreed  in  a  verdict,  the  matter  is  clearly  of  my  side, 
or  these  words,  /  hope  you  v:illJindfor  me,  the  verdict,  if  it  be  in 
favour  of  such  party,  is  bad  ^  but  if  it  be  in  favour  of  the  other 
party,  it  is  good. 

II  Merely  desiring  a  juror  to  appear,  is  no  ground  for  setting  iStra.  645. 
aside  a  verdict.     But  where  it  was   sworn  that  handbills,   re-  Coster  v.  Me- 
fleeting    on  the  plaintiff's    character,    had    been  distributed  in   gin^.  272. 
court,   and  shewn   to   the  jury,  on  the  day  of  trial,  the  court 
granted  a  new  trial,  and  would  not  receive  from  the  jury  affi- 
davits in  contradiction,  although  the  defendant  denied  all  know- 
ledge of  the  handbills.  H 

If  one  of  the  parties  or  his  agent  deliver  to  the  jurors,  before   1  Inst.  227. 
they  have  agreed  in  a  verdict,  a  writing  relative  to  the  matter 
in  issue  which  was  not  given  in  evidence,  the  verdict,  if  it  be  in 
favour  of  such  party,  is  bad ;  but  if  it  be  m  favour  of  the  other 
party,  it  is  good. 

If  one  of  the  parties,  or  his  agent,  without  leave  of  the  court,  Ibid. 

deliver  to  the  jurors,  before  they  have  agreed  in  a  verdict,  a 
writing  sealed  or  not  sealed  which  was  given  in  evidence,  the 
verdict,  if  it  be  in  favour  of  such  party,  is  bad ;  but  if  it  be  in 
favour  of  the  other  party,  it  is  good. 

And  it  is  said,  that  the  verdict,  if  it  be  in  favour  of  the  party  2  Roll.  Abr. 
who  delivered  the  writing,  is  bad,  notwithstanding  the  jurors  '^^'^-  P'-  ^• 
afterwards  declare  upon  oath,  that  they  never  read  the  writing ; 
for  that  it  would  be  of  the  most  dangerous  consequence,  if  the 
jurors  should  be  suffered  to  receive  a  writing  privately  from  one 
of  the  parties. 

After  the  jurors  were  gone  from  the  bar,  but  before  they  had  Cro.Eliz.  411 
agreed  in  a  verdict,  the  plaintiff's  attorney  delivered  to  them  a  Vicary  v. 
book  which  had  been  given  in  evidence.     A  verdict  being  after-     ^^^^hing. 
wards  found  for  the  plaintiff,  Fenner  J.  was,  upon  a  motion  to  set 
it  aside,  of  opinion,  that,  as  the  verdict  was   in  favour  of  the 
party  in  behalf  of  whom  the  book  was  delivered,  it  was  bad. 
The  reporter  adds,  that  the  cause  was  adjourned ;  and  that  there 
was  afterwards  judgment  for  the  plaintiff. 

In  another  report]of  the  same  case  it  is  said,  that  Clinch  J.,  as   Moor  452. 
well  as  Fenner  J.,  was  of  opinion  that  the  verdict  was  bad  ;  and 
if  so,  notwithstanding  the  plaintiff  had  judgment,  which  followed 
of  course  as  the  court  was  equally  divided,  this  case  does  not 
contradict  what  is  laid  down  in  the  books  above  cited. 

II  When  the  jury  have   withdrawn,   after  the  case  has  been   Burrows  v. 
summed  up  to  them,  the  court  will  not  permit  them  to  see  a  Unwin,  5  Car. 

treatise 


110  VERDICT. 

A  P.  310.  per    treatise  on  the  law  of  the  subject,  even  with  consent  of  the  parties. 
Ld.  Tenterden   Tiiev  should  State  their  d-fficulty  to  the  judge,  and  receive  his 
■  direction  as  to  the  law.|| 

(K)  Of  a  Verdict  upon    an    informal    or   immaterial 

Issue. 

TF  an  issue  be  joined  upon  a  point  so  material,  that  the  deter- 
mination  thereof  will  determine  the  matter  in  question,  but 
be  not  joined  properly,  this  is  an  informal  issue. 

An  issue,  which  would  have  been  bad  upon  a  demurrer  by 
reason  of  informality,  is  after  a  verdict  helped  by  the  32  H..  8. 
c.  30.,  the  joining  of  issue  being  one  of  the  things  mentioned  in 
that  statute. 
Cro.  Jac.  576.        In  an  action  of  prohibition  to  a  suit  for  tithes,  the  plaintiff 
Jouce  V.  alleged  a  prescription  for  all  the  parishioners  to  clip  the  wool  from 

Parker.  ^^  necks  of  their  sheep  in  order  to  preserve  them,  and  that,  in 

consideration  of  paying  the  tenth  fleece  when  the  sheep  should 
be  sheared,  they  had  been  used  to  be  discharged  of  the  tythe  of 
the  wool  so  clipped  from  the  necks  of  their  sheep.  The  de- 
fendant traversed  the  prescription  in  this  matter,  absque  hoc^  that, 
in  consideration  of  paying  the  tenth  fleece  when  their  sheep  should 
be  sheared,  they  had  been  used  to  be  discharged  of  the  tithe  of 
the  wool  so  clipped  from  the  necks  of  their  sheep.  Issue  being 
joined  upon  the  traverse,  and  a  verdict  being  found  for  the  de- 
fendant, the  court  was  moved,  that  a  consultation  ought  not  to 
be  awarded,  because  the  issue  is  not  well  joined.  A  consultation 
was  awarded:  and  by  the  court — Although  the  issue  be  not 
aptly  joined,  it  is  after  a  verdict  helped  by  the  statute. 
Cobb  V.Bryan,  ||  Where,  to  an  avowry  for  120/.  rent,  the  plaintiff  pleaded  in 
3  Bob.  &  Pull,  bar  that  the  said  120/.  was  not  due,  and  the  defendant  joined 
^^^-  issue  thereon,  and  at  the  trial  it  appeared  that  only  24?.   was 

due,  upon  which  the  plaintiff  objected  that  the  evidence  did  not 
support  the  issue  joined  by  the  defendant,  and  the  defendant 
took  a  verdict  for  the  24/.,  subject  to  the  opinion  of  the  court, 
the  verdict  was  held  to  cure  the  informality  of  the  issue.  || 
p     J  In  an  action  of  replevin  the  defendant  avowed  the  taking  as  a 

Pigot  v.Pigot.  distress  for  rent  in  arrear,  which  he  claimed  under  a  grant  of  a 
rent-charge  from  J.  N.  the  heir  of  E.  N.,  who  was  seised  in  fee 
of  the  land.  The  plaintiff  replied,  that  E.  N.  was  seised  of  an 
estate-tail,  and  that  upon  the  death  of  J.  N.  her  son  became  en- 
titled to  the  land,  and  that  upon  his  death  it  descended  upon  the 
plaintiff;  and  he  traversed  the  seisin  of  E.  N.  in  fee.  Issue 
being  joined  upon  the  traverse,  and  a  verdict  being  found  for  the 
defendant,  it  was  said  upon  a  motion  in  arrest  of  judgment,  that 
the  issue  is  immaterial ;  for  that,  as  it  is  not  material  how  the 
ancestor  of  the  grantor  of  the  rent-charge  was  seised,  but  how 
the  grantor  was  himself  seised,  the  traverse  ought  to  have  been 
upon  the  seisin  in  fee  of  the  grantor.  Judgment  was  given  for 
the  defendant:  and  by  the  court,  —  As  the  defendant  has  alleged 
a  seisin  in  fee  in  E.  N.,  her  seisin  in  fee  is  material,  and,  con- 
sequently, 


(K)  Verdict  upon  an  informal  or  immaterial  Issue. 


Ill 


Carth.371. 
1  Lev.  52. 


sequently,  was  traversable ;  so  that,  although  this  be  not  so  apt 
an  issue  as  might  have  been  joined,  it  is  after  a  verdict  helped 
by  the  statute. 

In  an  action  of  assumpsit  the  defendant  pleaded  not  guilty.   Cro.Eliz.470, 
Issue  being  joined  upon  the  plea,  a  verdict  was  found  for  the  Corbyn  v. 
plaintiff.     Upon  a  motion  in  arrest  of  judgment  it  was  said,  that  ^""o^^"- 
the  issue  is  immaterial ;  but  judgment  was  given  for  the  plaintiff: 
and  by  the  court  —  Although  this  be  not  the  most  proper  issue, 
and  would  have  been  bad  upon  a  demurrer,   yet,    as  deceit  is 
charged  in  the  declaration  in  an  action  of  assumjJsit,  the  plea  of 
not  guilty  is  such  an  answer  thereto,  that  the  issue  joined  upon 
it  is  after  a  verdict  helped  by  the  statute.     Walmsley  J.  added  — 
That  there  are  many  precedents,  in  which  an  issue  joined  in  an 
action  of  assumpsit  upon  the  plea  of  not  guilty  has  been  tried,  and 
judgment  has  been  given. 

If  an  issue  be  joined  upon  a  point  so  immaterial  that  the  de- 
termination thereof  will  not  determine  the  matter  in  question, 
this  is  an  immaterial  issue. 

An  immaterial  issue  is  not  helped  by  any  of  the  statutes  of 
jeofails. 

II2  Will.  Saund.  319;  and  see  tit.  Pleas  and  Pleadings  {M.).\\ 

In  an  action  of  trespass  the  defendant  pleaded  an  accord  betwixt  1  Roll.  R.  86. 
J.  S.  and  the  plaintiff  of  the  one  part,  and  himself  of  the  other.  Carpenter  v. 
The  plaintiff  replied,  that  no  accord  was  made  betwixt  the  de-     '^'^'^* 
fendant  and  him.     Issue  being  joined  upon  this  replication,  and 
a  verdict  being  found  for  the  plaintiff,  it  was  holden,  that  no 
judgment  could  be  given  by  reason  of  the  immateriality  of  the 
issue ;  it  not  being  joined  upon  the  accord  pleaded  by  the  defend- 
ant, but  upon  a  different  accord. 

In  an  action  of  trover  against  husband  and  wife,  which  charged  Cro.  Jac.  5. 
a  conversion  by  the  wife,  both  the  defendants  pleaded  not  guilty.  ^"^^  ^'  Cros- 
Issue  being  joined  upon  the  plea,  and  a  general  verdict  being  *^  ' 
found  forthe  plaintiff,  a  repleaderwas  awarded:  and  by  the  court, — 
If  judgment  should  be  given  for  the  plaintiff,  it  would  amount 
to  saying,  that  the  husband  and  wife  were  both  guilty  of  the  con- 
version;   whereas  the  plaintiff  only  charges  that  the  wife  was 
guilty  thereof. 

In  an  action  of  trover  the  defendant  pleaded  7ion  assumpsit.  ^-  °^  P'"- '" 
Issue  being  joined  upon  the  plea,  and  a  verdict  found  for  the  t'    •^*^^'^V' 
plaintiff,  a  repleader  was  awarded  on  account  of  the  immateriality  Barnes  125. 
of  the  issue.  S.  C. 

In  an  action  of  trespass  quare  clausum  fregit  the  defendant  2  Stra.  975. 
pleaded,  that  the  place  in  which  the  trespass  is  charged  is  his  ^?''y  ^• 
land.     The  plaintiff  replied,  that  the  place  in  which  the  trespass   |i'rhi°""enpj.ai 
is  charged  is  his  land,  and  not  the  land  of  the  defendant.    Issue  plea  ofuberum 
being  joined  upon  the  replication,  a  verdict  was  found  for  the  tenementum  is 
plaintiff.     Upon  a  motion  in  arrest  of  judgment  it  was  said,  that  contrary  to 
the  issue  is  immaterial;  for  that  the  place  in  which  the  trespass  fn^nleadi'n^ 
is  charged  may  be  the  estate  of  the  plaintiff,  and  yet  he  may  not  that  every"' 
be  in  the  possession  thereof,  which  he  must  be  in  order  to  main-  plea  should 
tain  this  action.  The  plaintiff  had  judgment :  and  by  the  court —  contain  a  di- 
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Moor,  692 
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rectandposi-  It  is  found,  that  the  place  in  which  the  trespass  is  charged  is 
tive  answer  jj^g  j^-^]  of  the  plaintiff;  and  we  will,  after  a  verdict,  rather  intend 
ration  'soils'  ^^^^^  ^^^  ^'^^  "^  ^'^^  possession  thereof  than  that  he  was  not. 
to  bar'the  action  if  true  in  fact.  See  1  Will.  Saund.  299.  e. ;  and  Strange,  in  argument  in  the 
principal  case,  admitted  that  both  tiie  plea  and  replication  would  have  been  bad  on  de- 
murrer. And  in  Lambert  v.  Strother,  Willes'sR.  222.,  Wil/es  C.J.  thought  the  plea  was  con- 
fined to  those  cases  where  it  is  used  as  the  common  bar  only,  but  where  the  declaration 
ascertains  the  place,  he  thought  it  could  not  be  supported;  and  see  Cocker  v.  Crompton, 
1  Barn.  &C.  439.  acc.\\ 

6  Rep.  45.  In  an  action  of  debt  upon  a  single  bill  the  defendant  pleaded 

Nichol's  case,  payment  of  the  money  due  thereupon ;  but  did  not  plead  an  ac- 
quittance. Issue  being  joined  upon  the  plea,  a  verdict  was 
found  for  the  plaintiff^  and  judgment  was  given  for  him.  A  writ 
of  error  being  brought  in  the  Exchequer  Chamber,  it  was  assigned 
for  error,  that,  as  the  payment  of  the  money  due  upon  a  single 
bill  is  no  discharge  of  the  bill,  unless  there  be  an  acquittance, 
the  issue  is  immaterial.  The  judgment  was  affirmed :  and  by 
the  court  —  If  the  verdict  had  been  for  the  defendant,  it  would 
perhaps  have  been  bad,  because  an  acquittance  could  not  upon 
this  issue  have  been  found ;  but,  as  the  verdict  finds  that  the 
money  due  upon  the  bill  is  not  paid,  it  virtually  finds  that  the 
bill  is  not  discharged  ;  and  the  court  will  never  suffer  a  defendant 
to  avail  himself  of  his  own  bad  pleading,  in  order  to  deprive  a 
plaintiff  of  the  benefit  of  a  verdict,  upon  which  judgment  may  be 
well  given. 

In  an  action  of  ejectionejirmcje  the  defendant  pleaded,  that  J.  S., 
being  seised  in  fee  of  the  premises,  demised  them  to  him  for  the 
term  of  five  years ;  that  by  virtue  of  this  demise  the  defendant 
entered,  and  was  possessed,  until  the  plaintiff^s  lessor  disseised 
him ;  that  the  plaintiff's  lessor  being  seised  of  the  premises  by  the 
disseisin,  demised  the  same  to  the  plaintiff;  and  that  the  defendant 
entered  upon  the  plaintiff,  as  it  was  lawful  for  him  to  do:  the 
plaintiff  replied,  that  his  lessor  was  seised  in  fee,  and  traversed 
the  disseisin  of  the  defendant.  Issue  being  joined  upon  the  re- 
plication, a  verdict  was  found  for  the  plaintiff.  Upon  a  motion 
in  arrest  of  judgment  it  was  said,  that,  as  the  defendant  was  by 
his  own  shewing  only  a  termor,  he  could  not  be  disseised,  and, 
consequently,  that,  the  issue  being  immaterial,  no  judgment 
could  be  given  upon  the  verdict.  Judgment  was  given  for  the 
plaintiff';  and  by  the  court,  —  If  a  verdict  had  been  found  for  the 
defendant,  it  would  have  been  bad;  because  it  would  have  found 
a  disseisin  of  a  termor ;  but  as  the  verdict  is  for  the  plaintiff, 
judgment  may  be  well  given  ;  because  it  only  finds  that  his  lessor 
did  not  disseise  the  defendant;  and  the  court  will  never  suffer 
one  party,  if  consistently  with  the  rules  of  law  it  can  be  prevented, 
to  avail  himself  of  his  own  bad  pleading,  in  order  to  deprive  the 
other  of  the  benefit  of  a  verdict. 

In  an  action  of  replevin  the  defendant  avowed  the  taking  as  a 
distress  for  an  arrear  of  rent,  due  to  him  under  a  demise  from 
the  plaintiff  made  at  A.,  dated  1  Nov.  18  Car.  2.  The  plaintiff 
replied,  that  he  did  not  make  a  demise  to  the  defendant  at  A., 

dated 


Cro.  Jac.  678. 
Johns  V. 
Ridler. 


2  Lev.  n. 

Holbech  v. 

Bennett, 

2  Saund.  3 17. 

S.C. 


(K)  Of  a  Verdict  upon  an  Issue,  c^r.  113 

dated   1  N(yi\   18  Car.  2.,  in  manner  and  form  as  alleged,  (a)  j{(a)  The  pica 

Issue  being  joined  upon  llie  replication,  the  jury  found  a  verdict  !"  ^^  *^^°" 

for  the  plaintiff,  and  judgment  was  given  ibr  him.     A  writ  of  «'that  he  did 

error  being  brought,  it  was  assigned  lor  error,  that  the  issue  is  not  demise  in 

immaterial;  because  it  only  is,  whether  a  demise  was  made  by  manner  and 

the  plaintiff  to  the  defendant  at  a  place  certain,  and  upon  a  day    '^  j".f^'-,    *^' 

certain :   whereas,  a  demise  at  any  other  place,  and  upon  any  «  that  he  did' 

other   day,    would  have  been  sufficient  to  have  warranted  the  demise,"  &c.; 

distress  of  the  defendant.     It   was  moreover  said,  that  as  the  f'^'"  ^^^  ^^y 

merits,  namely,  whether  there  was  a  sufficient  demise  to  warrant  ^^'^■^  ^^^^^^^ 

the  distress,  had  not  been  tried;  and  as  the  trial  thereof  had  been  teiial,l| 

prevented  by  the  bad  pleading  of  the  plaintiff,  who  has  by  the 

replication  made  the  place  and  day  of  the  demise  material,  neither 

of  which  is  in  such  case  material,  he  ought  not  to  have  judgment. 

On  the  other  side  it  was  said,  that  this  is  at  most  only  a  misjoining 

of  issue,  which  is  after  a  verdict  helped  by  the  statute  of  jeofails. 

The  opinion  of  the  court  was,  that  this  case  is  not  within  the  HAs  to  the 

statute  of  jeofails  {b) ;  and  that,  as  the  merits  have  not  been  tried,   ^^ard  of  a  re- 

the  plaintiff  was  not  entitled  to  judgment  upon  the  verdict;  but  i^nimaterial 

as  it  appeared  that  the  avowry  of  the  defendant  was  bad,  it  was   issue,  see  tit. 

holden  the  plaintiff  was  entitled  to  judgment  upon  the  declaration  Pleas  and 

which  is  good;  and  the  iudsment  was  affirmed.  Pleading, {m). 

^  J     &  Vol.  VI. 

p.  353. ;  and  see  2  Will.  Saund.  .319.  Stephen  on  Plead.  1 1 9.  i^b)  But  Hale  C.  J.  was  of  opi- 
nion, that  the  issue  and  verdict  were  aided  by  the  statute  of  jeofails.  2  Saund.  319.  And 
Serjeant  WUIiams  is  clearly  of  the  same  opinion,  as  it  was  an  informal  issue.  2  Will.  Saund. 
319.  note  (6),  (5th  edit.)j| 

II  Where  the  avowant  in  replevin  took  down  the  record  to  trial,  Griffith  v. 
without  adding  the  similiter  to  the  conclusion  of  the  plea  in  bar,   V'o .   ^"^n- 
and  obtained  a  verdict,  the  Court  of  C.  B.  set  it  aside  without   j  .  gedvide 
costs.  II  Sayer  v.  Po- 

cock,  Cowp.  407.    Grundy  v.  Mell,  1  New  R.  28, 

(L)  Of  a  Verdict  upon  an  Issue,  Part  of  which  is 
insensible  or  insufficient. 

IF  part  of  an  issue  be  insensible,  the  verdict  thereupon  found,   Carth,  131. 

notwithstanding  it  be  a  general  one,  is  good;  for  the  court  Nightingale 
will  not  intend  that  part  of  the  damages   was   given   for  the  ^-  |^"l'§^^' 
insensible  part.     On  the  contrary  the  court  will,  in  support  of  '  ^     "^    ' 
the  verdict,  intend  that  no  damages  were  given  for  that  part. 

In  an  action  o^ assumpsit,  the  plaintiff  declared,  upon  the  custom  Salk.  129.364. 
of  merchants,  for  money  due  upon  a  promissory  note;  and  he    -    'rJf;.     '^' 
likewise  declared  upon  an  indebitatus  assumpsit.    Issue  was  joined  before  the 
upon  the  plea  of  7ion  assumpsit,  and  a  general  verdict  was  found  stat.  3  & 
for  the  plaintiff.     It  being  upon  a  motion  in  arrest  of  judgment  4Ann.  c.  9.|| 
holden,  that  a  promissory  note  is  not  within  the  custom  ot  mer- 
chants, it  was  insisted,  that  the  court  may  after  a  verdict  intend, 
that  no  damages  were  given  on  account  of  the  note.     The  judg- 
ment was  arrested :  and  by  the  court,  —  As  the  note  is  not  matter 
insensible,  but  matter  insufficient  in  law,  the  court  must  intend 

Vol.  VIII.  I  that 
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„  ^, .  .  that  part  of  the  damacfes  was  given  on  account  thereof;  and  if  it 
[(a)  This  in-  ^  .  .  r  ?•    i      i  7    \ 

convenient         '^^'^s  g'^"*-^"'  t'^«  ^'^^'^'^t  IS  bad.  {a) 

anil  ill-tbnn-Je.l  rule,  tliat  wlicre  there  arc  several  counts^,  entire  damages,  and  one  count  is 
bad,  and  the  otliers  are  not,  tiiis  shall  be  fatal,  upon  the  fictitious  reasoning  delivered  in  the 
text,  is  now  fully  settled  in  civil  cases ;  though  it  does  not  liold  in  t!ie  case  of  criminal  pro- 
secutions;  for  when  there  is  a  general  verdict  oi' giii/fj/  in  an  indictment  consisting  of  several 
counts,  if  any  one  of  them  is  gootl  that  is  h(;Ul  to  be  sufficient.  Grant  v.  Astle,  Dougl.  7.30. 
However,  thonuli  this  distinction  has  been  ir.adc  in  civil  cases,  yet  if  there  was  only  evidence 
at  the  trial  upon  such  of  tlie  counts  as  were  good  and  consistent,  a  general  vertlict  may  be 
altered  from  the  notes  of  the  judge,  and  entered  only  on  those  counts ;  but  if  there  is  ani/ 
evidence,  which  applied  to  the  other  bad  or  inconsistent  counts,  (as,  for  instance,  in  an  action 
for  words,  where  some  actionable  words  are  laid,  and  others  not  actionable,  jjin  separate 
counts.ll  and  evidence  given  of  both  sets  of  words,  and  a  general  verdict,)  there  the  poslea 
cannot  be  amended,  because  it  would  be  impossible  for  the  judge  to  say  on  which  of  the 
counts  the  jury  had  fountl  the  damages,  or  how  they  had  apportioned  them.  In  such  a  case, 
the  only  remedy  is  by  awarding  a  venire  de  novo.  Eddowes  v.  Hopkins,  Dougl.  37".]  \i^Aliter 
where  the  actionable  words,  and  those  not  actionable,  are  in  the  same  count.  See\Villes,443. 
2  Will.  Saund.  171.  b.  c.  (5th  edit.)  Tidd's  Prac.  919.  922.  (9th  edit.)  The  application  to 
amend  the  verdict  by  the  judge's  notes,  must  be  made  in  reasonable  time.  1  Barn.  &  A.  161. 
Harrison  v.  King ;  and  to  the  judge  who  tried  the  cause,  not  to  the  court.  1  Chitt.  R. 
283.11 
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(M)  Of  a  Verdict  which  does  not  find  all  that  is  in 

Issue. 

TF  a  verdict  only  find  part  of  what  is  in  issue  it  is  bad;  because 
the  jury  have  failed  in  their  duty,  which  was  to  find  all  that 
is  in  issue. 

In  an  information  for  intruding  into  a  messuage  and  a  hundred 
acres  of  land,  issue  was  joined  upon  the  plea  of  not  guilty;  the 
jurors  found  for  the  plaintiff  as  to  the  land,  but  were  silent  as  to 
the  messuage.     The  verdict  was  hoklen  to  be  bad. 

In  an  action  of  debt  the  plaintiff  declared  for  seven  pounds. 
The  defendant  pleaded  nil  debet,  and  issue  was  joined  upon  the 
plea.  The  jury  found  that  the  defendant  owed  the  plaintiff  six 
pounds,  but  were  silent  as  to  the  seventh  pound.  The  verdict 
was  upon  a  writ  of  error  holden  to  be  bad. 

In  an  action  of  trespass  the  plaintiff  declared  for  the  breaking 
of  his  close,  for  the  beating  of  his  servant,  and  for  the  carrying 
away  of  his  goods.  The  defendant  pleaded  not  guilty,  and  issue 
was  joined  upon  the  plea.  The  jury  found  the  defendant  guilty 
of  breaking  the  close,  but  were  silent  as  to  the  beating  of  the 
servant  and  the  carrying  away  of  the  goods.  The  verdict  was 
holden  upon  a  motion  in  arrest  of  judgment  to  be  bad,  because 
it  does  not  find  all  that  is  in  the  issue,  and  a  venire  facias  de  novo 
was  awarded. 

The  declaration  in  an  action  of  trespass  brought  by  baj'on  and 
fevie  charged  the  beating  of  both.  The  defendant  pleaded  not 
guilty,  and  issue  was  joined  upon  the  plea.  The  jury  found  the 
defendant  guilty  of  beating  \\\e  feme,  but  were  silent  as  to  the 
beating  of  the  baron.  Upon  a  motion  in  arrest  of  judgment  the 
verdict  was  holden  to  be  bad,  because  it  does  not  find  all  that  is 
in  issue,  and  a  venire  facias  de  novo  was  awarded. 

If  in  an  indictment  for  privately  conveying  ducats  into  the  pro- 
secutor's 
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gecutor's  pocket,  vvitli  an  intent  to  charge  liim  witli  a  robbery,  Rex  v.  Simons, 
the  jury  found  the  defendant  guiky  of  the  fact,  but  are  silent  as 
to  the   intent,  no  judgment  can  be  given,  the  verdict  being  in- 
complete. 

In  an  action  of  debt  upon  a  charter-party,  by  which  the  de-  Stra.  loss, 
fendant  had  contracted  to  pay  fifty  guineas  a  month  for  the  use  of  Hooper  v. 
a  sliip,  the  plaintift'alleged,  that  five  hundred  pounds  were  due  to  ^•^^P"'-''"'!- 
him  tor  the  use  of  the  ship  for  a  time  therein  mentioned.  The 
defendant  pleaded,  that  he  had  paid  the  plaintiff,  at  the  rate  of 
fifty  guineas  a  month,  for  all  the  time  he  had  had  the  use  of  the 
ship.  Issue  being  joined  upon  the  plea,  the  jury  found,  that  three 
hundred  pounds  were  due  to  the  j:)laintiff  for  the  use  of  the  ship; 
but  were  silent  as  to  the  residue  of  the  five  hundred  pounds. 
Upon  a  writ  of  error  it  wiis  assigned  for  error,  that  the  verdict 
does  not  find  all  that  is  in  issue.  In  support  of  the  verdict  it  was 
said,  that,  as  the  issue  is  special,  and  the  jury  have  ascertained 
what  is  upon  the  whole  due  to  the  plaintiff  for  the  use  of  the 
ship,  no  other  action  can  be  brought  for  the  use  thereof,  for  any 
part  of  the  time  mentioned  in  the  declaration.  Thejudgment  was 
reversed  :  and  by  the  court,  —  There  is  no  difference,  as  to  the 
question  before  the  court,  betwixt  the  case  of  a  verdict  upon  a 
special  issue,  and  that  of  a  verdict  upon  a  general  issue ;  for  the 
jury  must  in  either  case  find  all  that  is  in  issue. 

II  \\'here  several   pleas  were  pleaded  to  an  action  of  debt  on  Hick  v.  Keats, 
bond,  and  issues  were  taken  on  them,  and  as  to  some  of  them  the      tjam.ct  ^. 

\  .  '  .  69. 

jury  found  no  verdict,  the  court  awarded  a  'venire  de  novo.\ 

If  there  are  several  counts  in  a  declaration,  and  the  verdict  is  Salk,  13.5. 
taken  upon  only  one  of  the  counts,  it  is  good,  provided  all  that  is  ^]j.^  v.  Lewis, 
in  issue  upon  that  count  be  found,  because  every  count  is  to  be  j^^jod  5 
considered  as  a  distinct  declaration. 

If  a  verdict  find  all  that  is  in  issue  ui  one  count  which  is  1  Inst.  227. 
material  it  is  good ;  for,  if  any  thing  not  material  ba  put  in  issue, 
the  verdict  is  good,  notwithstanding  it  be  silent  as  to  that. 

In  an  action  of  debt,  for  the  penalty  given  for  not  having  set  Cro.  Jac.  32s. 
out  tythes,  the  plaintiff  declared  upon  a  lease  from  J.  S.  of  the  Wlieeler  v. 
tythes  of  the  parish  of  A.  for  the  term  of  six  years,  in  case  J.  S.  uqI-u^^  tj^ 
should  so  long  live,  and  continue  to  be  pa7so?i  of  the  parish  of  A.  Ca.  258.  Ea< 
The  defendant  pleaded  nil  debet ^  and  issue  was  joined  upon  the  &  Y.  sdig.H 
plea.     The  jury  found  a  lease  from  J.  S.  of  the  tythes  of  the 
parish  of  A.  for  the  term  of  six  years,  in  case  J.  S.  should  so 
long  live ;  but  they  found  likewise,  that  the  words  and  contimie 
to  be  parson  of  the  parish  of  K.  were  not  contained  in  the  lease. 
Hawjliton  J.  was  of  opinion,  that  the  jdaintiff  ought  not  to  have 
judgment ;  but  the  other  justices  were  of  a  different  opinion  :  and 
by  them,  —  The  lease  found  is  in  substance  the  same  as  that 
which   is  in  issue;  for,  although  the  words  and  continue  to  be 
parson  of  the  parish  of  K.  are  not  contained  in  the  lease,  they 
are  implied  therein.    It  was  moreover  said,  that  the  lease  is  only 
matter  of  inducement,  the  not  having  set  out  the  tythes  being  the 
gist  of  the  action;  for  which  reason,  as  enough  is  found  to  shew 
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that  the  tythes  were  not  set  out,  and  that  the  plaintiff  had  a  right 
thereto,  he  ought  to  have  judgment. 
Stra.  844,845.  I"  ^"  indictment  which  contained  tlu'ee  counts,  the  first  count 
Rex  V.  Hayes,  charged  the  forging  of  a  certain  bond;  the  second  charged  the  pub- 
hshing  of  the  forged  bond  by  the  defendant;  the  third  charged  the 
pubHshing  of  a  bond,  knowing  it  to  have  been  forged.  The  jury 
found  that  it  was  proved  that  the  defendant  did  forge  the  bond 
set  out  in  the  indictment,  and  that  he  did  publisli  the  same;  and 
then,  without  savinof  anv  thinjj  as  to  the  fact  charged  in  the  third 
count,  they  concluded  with  saying,  that  if  upon  this  evidence  the 
court  shall  be  of  opinion  that  the  defendant  is  guilty  of  the  fact 
charged,  then  they  find  him  guilty;  but,  if  the  court  shall  be  of 
opinion  that  he  is  not  guilty  thereof,  then  they  find  him  not 
guilty.  It  was  said  for  the  defendant,  that  this  verdict  is  bad ; 
because  it  does  not  find  all  that  is  in  issue.  It  was  holden,  that 
the  court  is  not  in  this  case  bound  by  the  conclusion  of  the  jury ; 
but  that,  upon  what  is  found  to  have  been  proved,  it  is  the  duty 
of  the  court  to  adjudge  the  defendant  guilty  of  the  forging  and 
the  publication  charged  in  the  two  first  counts,  and  not  guilty  as 
to  the  residue;  and  judgment  was  given  accordingly. 

It  is  said  that  the  court  will  never  award  a  venire  facias  de 
novo  in  an  indictment  for  a  capital  offence ;  although  a  material 
fact  be  not  found  by  the  verdict.  It  is  likewise  said,  that  if  the 
fiicts  found  be  not  sufficient  to  warrant  a  iudcment  ajjainst  tlie 
defendant  m  an  indictment  for  a  capital  offence,  the  court  will, 
provided  a  verdict  be  sufficient  to  found  a  judgment  upon,  give 
judgment  for  him ;  for,  that  no  man's  life  ought  to  be  twice  in 
jeopardy  for  the  same  offence. 


Stra.  .387.  Rex 
V.  Huggins. 
||See  5  Term 
R.  454.11 
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(N)  Of  a  Verdict  which  finds 

Issue. 
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VERDICT  is  not  bad  on  account  of  its  finding  a  thing  that 
is  not  in  issue,  it  being  a  maxim,  that  vfile  i:)er  inutile  non 
vitiahir ,-  and  the  court  will,  in  giving  judgment,  reject  that  part 
of  the  verdict  which  relates  to  the  thing  not  in  issue  as  surplusage ; 
inasmuch  as  the  jury  had  nothing  to  do  therewith. 

If  the  matter  in  issue  be,  whether  there  are  assets,  and  the  jury 
find  that  there  are  assets  bei/ond  the  seas,  the  verdict  is  never- 
theless good;  for  the  court  will,  in  giving  judgment,  reject  the 
words  beyond  the  seas  as  surplusage. 

If  the  matter  in  issue  be,  whether  J.  S.  died  seised  of  certain 
premises,  and  the  jury,  after  finding  that  he  did  die  seised  thereof, 
find  that  contitmal  claim  has,  since  the  death  of  Jl  .S.,  been  made 
by  J.  N..^  the  verdict  is  nevertheless  good ;  for  the  court,  in  giving 
judgment,  will  not  pay  any  regard  to  what  is  found  concerning 
the  continual  claim. 

If  in  an  action  upon  the  case  for  words,  the  jury,  after  finding 
that  the  defendant  spoke  the  words  in  issue,  find  that  he  spoke 
other  slanderous  ivmds,  the  verdict  is  nevertheless  good ;  for  the 

court 
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court  will,  in  giving  judgment,  reject  the  finding  of  the  other 
slanderous  xaiords  as  surplusage. 

In  an  action  of  scire  facias  against  the  executor  of  J.  S.  the   Hob.  55, 54. 
matter  in  issue  was,  whether  J.  S.  had  been  taken  in  execution  ^'oster  v. 
by  virtue  of  a  capias  ad  satisfaciendum  set  out  in  the  declaration,  •^^'=^**"« 
which  issued  upon  a  judgment  obtained  by  the  plaintiff  against 
J.  S.     The  jury  found,  that  J.  S.  was  not  taken  in  execution  by 
virtue  of  the  capias  ad  sati  faciendum  set  out  in  the  declaration, 
but  that  he  was  taken  in  execution  by  virtue  of  an  alias  capias  ad 
satisfaciendum  which  issued  upon  the  judgment.    This  was  holden 
to  be  a  verdict  for  the  plaintiff:  And  by  the  court, — As  it  is  found 
that  J.  S.  was  taken  in  execution  by  virtue  of  a  capias  ad  sati  fa- 
ciendum which  issued  upon  the  judgment,  the  word  alias,  which 
only   shews   the   particular  species  of  cajnas  ad  safifaciendum, 
ought  to  be  rejected  as  surplusage. 

In  an  action  o^  assumpsit  the  jury  found  a  verdict  for  the  plain-  Cro.  Car.  219. 
tiff,  and,  after  assessing  damages  to  the  amount  of  thirty  pounds,  ^,'.'-^.|"'"  ^• 
added  the  following  words,  the  damages  to  be  paid  in  dyeing,  if  by 
la-jj  they  may  be  so  paid.  These  words  being  omitted  in  the 
judgment,  a  writ  of  error  was  brought,  and  the  omission  was 
assigned  for  error.  The  judgment  was  affirmed  :  And  by  the 
court,  —  As  the  verdict  which  finds  for  the  plaintiff  and  assesses 
damages  is  a  complete  verdict,  what  is  added  as  to  the  manner  of 
p>aying  the  damages  is  nugatory,  and  being  so  it  is  very  properly 
omitted  in  the  judgment. 

After  an  indictment  found  at  an  assize  had  been  moved  by  sSaund.  308. 

certiorari  into  the  King's  Bench,  the  defendant  pleaded  not  guilty,  ^^^  ^-  Uriy"* 

and  issue  was  joined  upon  the  plea  by  the  king's  coroner.      The 

jury  found  the  defendant  guilty  of  the  premises,  ^;/-oz/i' the  coroner 

has  complained  against  him.    Upon  a  motion  in  arrest  of  judgment 

it  was  said  that  the  verdict  was  bad,  because  as  the  indictment  was 

found  at  an  assize,  the  coroner  has  not  complained  agaitist  the  de- 

fendant ;  and  that  the  fault  is  not  cured  by  any  of  the  statutes  of  |j(rt)As  to  re- 

jeofails.    The  verdict  was  holden  to  be  good  :   And  by  the  court,  jecting 

—  The  verdict  which  finds  the  defendant  o;uilty  of  the  premises  '^^"^i^"  ^^  ^ur- 

1   ..  1  ^1  ^i     ^      t,-   1    /•  n  •        plusaae,  see 

IS  complete,  and,  consequently,  as  that  wrnch  follows  concerning  picas  and 

the  complaint  of  the  cm'oner  ought  to  be  rejected  as  surplusage  (a),  Pleading,  (I) 

it  will  not  want  the  help  of  any  of  the  statutes  of  jeofails.  4.  in  V^ol.  VL|j 

Upon  an  issue  directed  out  of  the  Court  of  Chancery,  the  jury  Dyer,  572. 

found  a  verdict  in  the  following  words.     Our  verdict  is,  that  the  f^eyv/ard's 

defendant  did  not  assume  to  the  plaintiff  in  manner  and  form  as  ^^^^' 

in  the  record  is  supposed :  but  notwithstanding  this,  if  the  two 

witnesses,  J.  S.  and  J.  N.  have  testified  the  truth,  as  we  think 

they  have,  then  we  find,  that  the  defendant  did  assume  to  reassure 

to  the  plaintiff  so  much  of  the  land  mentioned  in  the  record  as 

the  defendant  had  bought  of  the  plaintiff,  upon  the  payment  of 

two  hundred  and  fifty  poun^ls  by  the  plaintiff  to  the  defendant 

within  three  years  after  the  assumption ;  and  if  the  court  shall 

think  so,  we  find  for  the  plaintiff,  and  assess  damages  to  the 

amount  of  twenty  pounds,  and  costs  to  the  amount  of  four  pounds. 

Ttie  verdict  was  decreed  by  the  Chancellor  to  be  a  verdict  for 
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the  defentlanl ;  and  Dijer  J.,  and  Ayloffe  J.,  whom  he  called  to 
his  assistance,  and  the  counsel  for  both  parties  were  satisfied  with 
the  decree. 
Bro.  Niigat.  If  a  verdict,  after  findin^r  the  matter  in  issue,  find  a  thing  which 

pi.  27.  might  have  been  pleaded  in  abatement,  as  johit-tenaiici/^  the  ver- 

dict is  good;  for,  as  the  defendant  did  not  avail  himself  of  the 
joiiU-teiianq/,  by  pleading  it  in  abatement,  the  court  will  reject  it 
as  surplusage. 
3  Leon.  so.  In  an  action  of  waste  the  plaintiff  declared,  that  the  defendant, 

Pepy's  case.  being  seised  in  fee  of  the  premises  on  which  the  waste  was  com- 
mitted, had  enfeoffed  J.  S.  to  the  use  of  the  defendant  for  life, 
with  remainder  to  the  plaintiff"  in  fee.  The  defendant  pleaded, 
that  the  feoffment  was  to  the  use  of  himself  in  fee,  absque  /loc, 
that  it  was  to  the  use  of  himself  for  life,  with  remainder  to 
the  plaiPitift'in  fee.  Issue  being  joined  upon  the  plea,  the  jury 
found,  that  the  feoffinent  was  to  the  uses  mentioned  by  the 
plaintiff":  but  they  found  further,  that  the  estate  for  life  reserved 
to  the  defendant  'uris  icithout  impeachment  of  'dcaste  ;  and  sub- 
mitted it  to  the  court  whether  the  plaintiff"  ought  to  have  judg- 
ment. JVyndham  J.,  was  of  opinion,  that  the  plaintiff"  ought  to 
have  judgment;  inasmuch  as  it  appeareth,  from  what  is  found 
by  the  verdict,  that  he  had  no  cause  of  action.  But  Anderson 
C.  J.,  B/iodes  J.,  and  Periam  J.,  were  of  opinion,  that  the  plaintiff' 
ought  to  have  judgment ;  and  by  Anderson  C.  J.,  the  matter  in 
issue  is  found  for  the  plaintiff";  and  as  the  defendant  did  not  avail 
hnwsel'iqftheinivilege  oj'heiug  dispunishable  oj\!oaste,  by  pleading 
it,  the  jury,  it  not  being  in  issue,  had  nothing  to  do  therewith; 
for  which  reason  that  which  is  found  concerniufr  it  ou<iht  to  be 
rejected  as  surplusage. 
Cro.  Car.  i.^o.  ^^  ^"  action  of  assumpsit  against  an  executor  the  plaintiff"  de- 
Inkersalls  v.  clared  upon  a  promise  of  the  defendant's  testator.  Issue  being 
Sams.  joined  upon  the  plea  of  nan  assumpsit,  the  jury  found  for  the 

plaintiff":  but  they  likewise  found,  that  the  testator  tvas  (jlead  be- 
Jbrc  the  day  on  xchich  the  promise  is  alleged  to  have  been  made. 
The  verdict  was  holden  to  be  good  :  And  by  the  court,  —  As  the 
jury  have  found  for  the  plaintiff",  their  finding,  that  the  testator 
was  dead  before  the  day  on  ii.'hich  the  promise  is  alleged  to  have 
been  made,  ought  to  be  rejected  as  surplusage. 

(O)  Of  a  Veidict  which  varies  from  the  Issue. 

A  VERDICT  which  vai-ies  from  the  issue  in  a  matter  of  sub- 
stance is  bad. 
"What  is  such  a  variance  betwixt  a  verdict  and  the  issue  as  will 
make  the  verdict  bad,  is  best  to  be  learned  from  considerin<r  the 
determmations  upon  the  point,  the  principal  of  which  in  divers 
actions  shall  be  mentioned. 

1.      In  en  action  o/"Assum  psit. 

2  Roll.  Abr.  Tlie  plaintiff"  in  an  action  offl'55///;?/'"5//^dcclared  upon  a  contract 

707.  pi. «.       by  two  persons.    Issue  being  joined  upon  the  plea  vi'non  assumpsit 

the 
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the  jury  found,  that  the  contract  was  made  by  only  one  of  the 
persons.  This  was  holden  to  be  a  verdict  for  the  defendant;  the 
contract  found  being-  different  from  that  which  is  an  issue. 

The  plaintiff"  in  an  action  of  asmmpsit  declared  upon  a  pro-   ?^^'^"^''-  ^^^ 
niise  by  four  persons.     The  defendants  all  joined  in  the  plea  of     ^^  J'   ^'^ 


11071  assiwqmn-unt  infra  sex  aunos,  and  issue  was  thereupon  joined,   others.    jiBut 


was  in  issue,  the  verdict  was  for  the  defendants.  ^4  ji 

In    an    action    of  assumpsit   the    defendant  an   administrator  Carth.  196. 

pleaded,  that  three  judgments  had  been  obtained  against  him  as  Beakev.Kent. 

administrator  to  ./.  S.,  that  those  iudgments  are  still  in  force,  and  i  ^,^  ]  J_\  " 

111  •       1  .      1  1  1  1  1  r    n  1    -n-  ftaiind.  o j4, 

that  he  has  assets  m  his  liands  only  to  the  vanie  or  live  snillmgs   335  ~-~^ 
which  are  liable  to  those  judgments.     The  plaintiff"  replied,  that   2  Chitt.  on 
those  judgments  are  kept  in  force  by  fraud,  and  issue  v,-as  joined   Plead.  GoT-H 
upon  the  replication.     The  jury  found  that  one  of  those  judg- 
ments was  kept  in  force  by  fraud.     The  verdict  was  holden  to 
be  for  the  plaintiff":    And  by  the  court, — As   the  defendant's 
plea  is  found  to  be  false  as   to  part,  the  plaintiff"  ought  to  have 
judgment. 

In  an  action  of  assjimpsit  the  plaintiff* declared,  that  the  defend-  2  Roll.  Abr. 
ant  was  indebted  to  him  in  the  sum  of  twenty  pounds,  which  he  '19.  pi.  is. 
promised  to  pay  upon  request.  The  defendant  having  pleaded 
noil  assumpsit,  the  jury  found,  that  the  defendant  was  indebted  to 
the  plaintiff"  in  the  sum  of  ten  pounds  upon  one  account,  and  in 
the  sum  of  ten  pounds  upon  another.  The  verdict  was  holden 
to  be  bad  ;  because,  as  the  issue  is  joined  upon  one  promise  and 
the  jury  have  found  two  promises,  the  variance  is  in  a  matter  of 
substance. 

In  an  action  of  assumpsit  It  was  alleged  in  the  declaration,  that   Brownl.  15. 
the  defendant,  in  consideration  that  the  plaintiff'would  give  credit   Gore  v.  Cole- 
for  certain  goods  to  J.  S.,  promised  to  pay  for  the  same,  when  he   ^y^l^l'^  gi'^"' 
should,  after  the  delivery  of  any  goods,   be  requested  so  to  do.    sH.BIac.  151. 
The  defendant  pleaded  iioii  assumpsit,  and  issue  was  joined  upon   1  Stia.  89. 
the  plea.     The  jury  found,  that  the  defendant  did  promise  to  pay   Carterv.  Ring, 
for  the  goods,  but  they  did  not  find  that  a  request  of  payment  4591^^^^' 
had  been  made  to  him  alter  the  deliverv  of  the  goods.     The  ver- 
diet  was  holden  to  be  bad  :  And  by  the  court,  —  As  the  duty 
could  not  in  this  case  arise  until  a  request  was  made,  the  request 
is  material,  and,  consequently,   as  this  is  not  found,  the  verdict 
is  bad. 

It  has  been  heretofore  holden,  that  if  the  plaintiff  in  an  action  g^^^al  v 
of  assumpsit  declare  upon  an  indebitatus  assumpsit  he  cannot  re-  Sacheverel. 
cover  a  less  sum  than  he  declares  for.  In  an  action  of  assumpsit 
the  plaintiff  declared,  that  the  defendant  was  indebted  to  him  in 
the  sum  of  fifty  pounds,  which  he  promised  to  pay.  The  jury 
found,  that  as  to  forty-seven  pounds,  parcel  of  the  said  fifty 
pounds,  the  defendant  had  promised  to  pay  it,  but  they  likewise 
found,  that  as  to  the  residue  he  had  not  promised  to  pay  it.   The 

I  4  verdict 


120 


VERDICT. 


verdict  was  liolden  to  be  tor  the  defendant ;  because  the  promise 
found  is  different  from  that  which  is  in  issue. 

But,  however  it  may  have  been  heretofore  holden,  it  is  at  this 
day  certain,  that  the  plaintiff  in  an  action  o{  assninpsit  may  recover 
a  less  sum  than  he  has  declared  for,  notwithstanding  he  have 
declaretl  upon  an  indebitatus  assumpsit. 

And  it  was  in  a  very  late  case  holden,  that,  although  the 
plaintiff  in  an  action  of  assumpsit  liave  declared  upon  an  insimul 
comptitasseiit,  he  may  recover  damages  to  a  less  amount  than  the 
balance  alleged  to  be  due:  And  by  Yates i. — As  the  promise 
upon  which  an  action  of  assumpsit  is  founded  cannot  extend 
further  than  to  what  is  justly  due,  the  jury,  in  assessing  damages, 
have  a  power  to  divide  the  damages  alleged  in  such  manner  that 
the  plaintiff  may  recover  what  is  justly  due. 


MS.  Rep. 

Thompson  v. 

Spencer, 

East.  sG.  5. 

in  K.  B. 

||2  W.  Saund. 

122.;  and  so 

in  debt  the 

plaintitl'niay 

HOW  recover 

less  than  he  demands  in  the  declaration.  M'Quillin  v.  Cox,  1  H.  Black.  249.|1 


Cro.Eliz.  884. 
Gravenor  v. 
IMete. 
ll(«)  But  in 
contract  the 
defendant 
would  have 
committed  a 
breach  if 
either  of  them 
were  un- 
sound.1| 


Carth.  223. 
Vaughan  v. 
Lewis. 


Cro.  Jac.  630. 
Eardley  v, 
Turnock. 


2.  Li  an  Action  upon  the  Case. 

In  an  action  upon  the  case  the  plaintiff  declared,  that  the  de- 
fendant, of  whom  he  had  bought  two  oxen,  warranted  them  to 
be  sound,  and  he  alleged  that  they  were  unsound.  The  defend- 
ant pleaded  not  guilty,  and  issue  was  joined  upon  the  plea.  The 
jury  found  the  defendant  guilty  as  to  one  of  the  oxen,  and  not 
guilty  as  to  the  other.  Upon  a  motion  in  arrest  of  judgment  it 
was  insisted,  that,  as  the  issue  is,  whether  the  two  oxen  warranted 
to  be  sound  were  unsound,  and  the  verdict  finds  that  only  one  of 
them  was  unsound,  the  plaintiff  ought  not  to  have  judgment. 
Judgment  was  given  for  the  plaintiff":  And  by  the  court,  —  As 
the  action  is  not  in  this  case  founded  upon  the  contract  [a)  but 
upon  the  deceit,  the  verdict  is  good. 

In  an  action  upon  the  case  for  a  false  return  to  a  mandamus^ 
the  plaintiff'  declared  that  he  was  chosen  bailiff  of  the  borough 
of  A.  upon  the  first  day  of  Octoher  in  a  certain  year,  which  was 
alleged  to  be  the  customary  day  for  choosing  a  bailiff".  The  de- 
fendant pleaded  not  guilty,  and  issue  was  joined  upon  the  plea. 
It  was  proved  at  the  trial,  that  the  plaintiff  was  chosen  bailiff 
upon  the  twenty-ninth  day  of  September  in  the  year  mentioned, 
and  that  this  was  the  customary  day  for  choosing  a  bailiff.  It 
was  objected,  that  as  the  day,  which  is  in  this  case  parcel  of  the 
custom,  is  material,  the  election  proved  is  a  different  one  from 
that  which  is  in  issue,  and  that  for  this  reason  the  plaintiff  ought 
not  to  recover.  The  objection  was  overruled,  and  by  Holt  C.  J. 
As  the  substantial  part  of  the  issue,  namely,  whether  the  plaintiff 
was  elected  according  to  the  custom,  is  proved,  it  is  not  material 
whether  the  election  was  upon  the  day  mentioned  in  the  declar- 
ation, or  not. 

In  an  action  upon  the  case,  in  which  the  declaration  charged 
the  enclosing  of  three  acres  of  land,  the  plaintiff'  alleged  a  right 
ot  common  therein  as  appurtenant  to  sixty  acres  of  land,  sixty 
acres  of  meadow,  and  eighty  acres  of  pasture.     The  defendant 

pleaded 
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pleaded  not  guilty,  and  issue  was  joined  upon  the  plea.  It  being 
found  by  the  jury,  that  the  plaintiff  had  a  right  of  common  in 
the  three  acres  of  land,  as  appurtenant  to  a  messuage,  and  ninety 
acres  of  land,  meadow,  and  pasture  thereunto  appertaining;  and 
for  the  residue,  that  he  had  not  common;  judgment  was  given 
for  the  plaintiff.  A  writ  of  error  being  brought,  it  was  assigned 
for  error,  that  the  right  of  common  found  by  the  verdict  is  dif- 
ferent from  that  which  is  in  issue.  The  judgment  was  affirmed: 
And  by  the  court,  —  The  right  of  common  alleged  is  only  matter 
of  inducement ;  the  substantial  part  of  the  issue  being  wliether  a 
wrong  has  been  done  to  the  plaintiff  by  enclosing.  If  the  issue 
had  been,  whether  the  plaintiff's  right  of  common  were  appurte- 
nant to  so  much  land,  meadow,  and  pasture,  as  is  mentioned 
in  the  declaration,  the  verdict  would  peradventure  have  been  n-uff^ 
bad  (a) ;  but  it  is  not  material  upon  the  present  issue,  whether  gahvey 
the  plaintiff's  right  of  common  be  found  precisely  as  it  is  alleged  2  Bam  &  A. 
or  not.  360.11 

An  action  upon  the  case  in  the  nature  of  a  conspiracy  being  2  Roll.  Abr. 
brought  against  two,  they  both  pleaded  not  guilty,  and  issue  was  '^°^'  P^-'^^. 
joined  upon  the  plea.    The  jury  found  only  one  of  the  defendants 
guilty.    The  verdict  was  holden  to  be  good :  and  by  the  court,  — 
In  an  action  upon  the  case,  in  the  nature  of  a  conspiracy,  one 
person  may  be  found  guilty. 

But,  if  in  an  action  of  conspiracy  against  two  issue  be  joined  Ibid. 
upon  the  plea  of  not  guilty,  and  the  jury  find  only  one  of  them  IK^)  ^^  ^  <^o"" 
guilty,  the  verdict  is  bad,  because  one  person  cannot  be  guilty  of  tf^'^'^o^mttted' 
a  conspiracy,  {b)  by  one  person 

alone,  if  all  the  defendants  prosecuted  are  acquitted  but  one,  and  the  conspiracy  be  not 
charged  to  be  with  persons  unknown,  it  is  clear  the  acquittal  of  the  rest  is  the  acquittal  of 
that  one  also.  1  Hawk,  P.  C.  c.  72.  §8.  3  Chitt.  C.  Law.  1141.  But  if  two  persons  be 
indicted  for  conspiracy,  and  only  one  of  them  appear  and  take  his  trial,  he  may  be  found 
guilty  though  the  other  defendant  be  absent  and  has  not  pleaded.  Rex  v.  Kinnersley  and 
Moore,  1  Stra.  193.;  and  this  although  the  other  conspirator  named  in  the  indictment  was 
dead  before  the  indictment  was  preferred.  Rex  v.  Nicholls  and  Bygrove,  2  Stra.  1227. 
loEast,  412.  Hoii5.il 

3.  I?i  an  Action  of  Covenant. 

The  plaintiff  in  an  action  of  covenant  declared,  that  upon  the  2  Roll.  Abr. 
sale  of  certain  land  by  the  defendant  to  him,  which  was  estimated  703.  Hicks  v. 
at  a  certain  number  of  acres,  the  defendant  covenanted  to  pay  him  m^,^''^*  , 
at  the  rate  of  eleven  pounds  by  the  acre,  for  as  many  acres  as  ^g^^  ouc^ht  to 
should  be  wanting  of  the  number  the  land  was  estimated  at;  and  have  tra- 
he  alleged,  that  as  many  acres  wei-e  wanting,  as  did,  at  the  rate  versed  that 

of  eleven  pounds  by  the  acre,  amount  to  the  sum  of  seven  hundred  there  were  any 
1         "T"!        1   /'      1  1111  1  acres  wantmg, 

pounds.      Irie  defendant  pleaded,  that  there  were  not  so  many  since  the  de- 
acres  wanting,  as  did,  at  the  rate  of  eleven  pounds  by  the  acre,  fendant  is  not 
amount  to  seven  hundred  pounds,  and  issue  was  joined  upon  the  ^^  liberty  to 
plea.    The  jury  found  a  general  verdict  for  the  plaintiff;  but  they  f/g^^Jg^i^^^^ 
assessed  damages  to  the  amount  of  only  four  hundred  pounds,  tiffup  to  prove 
The  verdict  was  objected  to  as  being  variant  fi'om  the  issue  ;  but  the  wkok  of 
it  was  holden  to  be  good :  and  by  the  court,  —  As  the  design  of  the  damages 
the  present  action  was  to  recover  damages,  it  was  entirely  in  the  the'J^e'^^aTone 

breast 
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Cro.  Jac.  449. 
Peinberton  v. 
Skclton. 


||But  in  debt 
the  plaintiff 
may  now,  in 
any  case,  re- 
cover lesstiian 
he  demands. 

1  H.  Black. 
249.\\ 

2  Roll.  Abr. 
702.  Baugh  V. 
Philips. 


acre  wantinc,    breast  of  the  jurv,  notwithstanding  they  found  all  the  acres  to 

the  plaintiff      be  watitinfr,  to  assess  such  damages  as  appeared  to  them  to  be 

was  entitled  to  reasonable": 

recover  pro 

tanto  notwithstanding  his  assignment  of  a  breach  went  further.     See  2  W.  Saund.  207.  n.  24.; 

Cobb  V.  Brvan,  5  Bos.  &  Pull.  348,  and  1  W.  Saund.  312.  d.;  and  tit.  Pleas  and  Pleading^  (H) 

Vol.VI.p-"'-^"<^"-ll 

4.  /;;  an  Action  of  Debt. 

In  an  action  of  debt  upon  the  2  &  3  E.  6.,  for  not  setting  out 
tythes,  the  defendant  pleaded  /?//  debet ;  the  jury  found  the  value 
of  the  tythes  subtracted  to  be  less  than  the  value  alleged  in  the 
plaintiff's  declaration.  This  was  holden  to  be  a  verdict  for  the 
plaintiff:  and  by  the  court,  —  There  is  a  difi'erence  betwixt  an 
action  of  debt  founded  upon  a  specialty',  or  upon  a  contract,  and 
one  founded  upon  a  statute,  giving  an  uncertain  sum  by  way  of 
severalty.  In  the  former  case  the  verdict  cannot  be  for  a  less 
sum  than  is  demanded,  unless  it  be  found  that  part  of  the  debt 
was  satisfied :  but  in  tlie  latter  case  the  verdict  is  good,  although 

CD  '  C5 

a  less  sum  than  is  demanded  is  found  to  be  due. 

The  plaintiff  in  an  action  of  debt  declared  for  the  sum  of 
twenty-four  pounds  eight  shillings.  The  defendant  pleaded  nil 
debet^  and  issue  was  joined  upon  the  plea.  The  jury  found  that 
the  defendant  v.as  indebted  to  the  plaintiff  in  the  sum  of  twenty- 
four  pounds;  but  they  likewise  found  that  he  was  not  indebted 
to  him  in  the  further  sum  of  eight  shillings.  It  was  holden  that 
the  plaintiff  should  have  judgment :  and  by  the  court,  —  The 
eight  shillings  may  have  been  paid. 

The  plaintiff  in  an  action  of  debt  declared  for  the  sum  of 
twenty  pounds.  The  defendant  pleaded  nil  debet,  and  issue  was 
joined  upon  the  plea.  The  jury  found  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  sum  of  forty  pounds.  This  was 
holden  to  be  a  verdict  for  the  defendant,  (a) 

In  an  action  of  debt  brought  against  an  executor,  the  plaintiff 
declared  for  the  sum  of  twenty  pounds,  the  defendant  pleaded 
that  he  had  no  assets  in  his  hands,  and  issue  was  joined  upon  the 
plea.  The  jury  found  that  the  defendant  had  assets  in  his  hands 
to  the  amount  of  forty  pounds.  This  was  holden  to  be  a  verdict 
for  the  plaintiff;  for,  notwithstanding  it  vary  from  the  issue,  the 
substantial  part  of  the  issue,  namely,  whether  the  defendant  had 
assets  in  his  hands  sufficient  to  satisfy  the  plaintiff's  debt,  is  found 
for  the  plaintiff. 

In  an  action  of  debt  the  plaintiff  declared  upon  a  bond  dated 
the  25th  day  of  Novemba:  The  defendant  pleaded  non  e&tfacium^ 
and  issue  was  joined  upon  the  plea.  The  jury  found  a  bond 
dated  the  15th  day  of  November.  This  was  holden  to  be  a  verdict 
for  the  plaintiff,  because  the  substantial  part  of  the  issue,  namely, 
whether  the  bond  be  the  deed  of  the  defendant,  is  fo^md  for  the 
plaintiff 

But  it  is  said  in  a  subsequent  case,  that  the  verdict  would 
in  such  case  be  for  the  defendant,  because  the  bond  found  is 

not 


2  Roll.  Abr, 

702.   pi.  3. 
li(a)  It  would 
now  clearly  be 
held  a  ver- 
dict for  the 
plaintiff.il 

2  Roll.  Abr. 
702.  pi.  4. 


Cro.  Jac.  136. 
Lane  v.  Ple- 
dall,  Mich. 
4J.  1.  llThis 
would  clearly 
now  be  held  a 
fatal  vari- 
ance.y 

Salk.  463. 
Cromwell  v. 


(O)  OJ'  a  Vtrdict  which  variea  J'rurn  I  lie  Issue.  19,S 

not  the  bond  that  is  in  issue ;  and  the  case  of  Lmic  v.  Plcdall  is  Grunsden, 

expressly  denied  to  be  law.    It  is,  however,  in  this  case  laid  down,     ''*^^}-  _ 

that  if  the  jury  in  such  case  find  a  bond  dated  the  same  day  as  ij-^^n  Bgckuse 

the  bond  upon  which  the  action  is  brought  is  alleged  to  be  dated,  the  descrip- 

the  verdict  is  for  the  plaintiff;  notwithstanding  they  likewise  find  tion  "dated," 

that  the  bond  was  delivered  upon  a  dav  different  from   that  on  "'  "  '^eanng 
,.,..,,,-.  ^  "  date,    in  the 

which  It  is  dated,  [a)  dechiration,  is 

satisfied,  by  shewing  a  bond  bearing  date  on  the  day  alleged,  thongh  the  delivery  may  be  sul)- 
sequent ;  hut  the  bond  has  no  operation  till  the  delivery.  Co.  Litt.  46.  b.  4  Ea^t,  477.  Cowp. 
714.     Steele  v.  Mart,  4  Barn.  ik.  C  27  2.     Styles  v.  Wardlc,  4  Barn.  &  C.  90S.1| 

The  plaintiff  in  an  action  of  debt  declared  upon  a  bond  entered  5  Rep.  119. 
into  by  the  defendant.    The  defendant  pleaded  11071  est  factum,  and  Whelpdale's 
issue  was  joined  upon  the  plea.     The  jury  found  a  bond  entered  nf^fr-  ,  ..  1 
into  by  the  defendant  and  J".  .S.     This  was  holden  to  be  a  verdict  pieid  in  abate- 
for  the  plaintiff;  for  that,  as  the  defendant  and  ,/.  S.  did  both  ment  that  the 
seal  and  deliver  the  bond,  it  is  the  deed  of  each  of  them ;  and  other  ought  to 
consequently  each  of  them  is  answerable  for  the  whole  money  ^?\{?'c^  ,,j 
thereupon  due.  {h)  291.  d.  5Burr. 

2611.     1  Barn.  &  A.  29.  224.il 
In  an  action  of  debt  upon  a  bond,  conditioned  for  the  per-  Dyer,  115. 
formance  of  the  covenants  in  an  indenture,  one  of  which  was  ^^o "'uok"5- 
that  the  defendant  should  not  cut  down  trees,  the  breach  assigned  WY\\e  plea 
was  cutting  down  twenty  trees.     The  defendant  pleaded  that  he  should  have 
did  not  cut  down  twenty  trees,  and  issue  was  joined  upon  the  negatived  cut- 
plea.     The  iury  found  'that  the  defendant  did  not  cut  down  tms.^my  trees; 

^  '^■^^c^^^  i  'Hi-  but  in  SUch 

twenty  trees;  but  they  found  that  he  cut  down  ten.      I  ins  was   case  the  find- 
holden   to  be  a  verdict  for  the  plaintiff:  and  by  the  court, —  ing  of  the  jury 
Although  the  verdict  vary  from   the  issue,   yet,   as   enough  is  cures  the  in- 
found  to  make  the  defendant  liable  to  the  penalty  of  the  bond,  [j™J^^^g^  2^y 
the  plaintiff  ought  to  have  judgment.  Saund.  207. 

n.  24.,  and  319.    3  Bos.  &  Pull.  348.  and  tit.  Pleas  and  Pleading,  (H)  Vol.  VI.  p.  276. || 
The  defendant  in  an  action  of  debt  pleaded  payment  of  the   j  Keb.  662. 
money,  for  which  the  action  was  brought,  at  A.     Issue  being   ,  ^^^^  Z"^  y^_" 
joined  upon  the  plea,  the  jury  found  that  the  money  was  paid  at  Saund.319.ll 
B.     This  was  holden  to  be  a  verdict  for  the  defendant;  for  that, 
as  the  payment  of  the  money  is  the  substantial  part  of  the  issue, 
it  is  not  material  where  it  was  paid. 

5.  In  an  Action  of  Ejectment. 

The  plaintiff  in  an  action  of  ejectment  declared  upon  a  lease   2  Roll.  Abr. 
from  two  persons.    Issue  being  joined  upon  the  plea  of  not  guilty,  7 19.  pi.  25. 
the  jury  found  that  the  lessors  of  the  plaintiff  were  tenants  in  lk«)SeeiEsp. 
common.     This  was  holden  to  be  a  verdict  for  the  defendant:  Adams  on  Ej. 
and  by  the  court,  —  As  only  one  lease  is  declared  upon,  and  the   i84. 1  Wils.  1. 
verdict  virtually  finds  two,  the  estates  of  tenants  in  common  being  2  Wils.  232. 
several,  the  variance  is  in  a  matter  of  substance.     But  it  is  said,  ^^^cMelu^' 
that  if  the  jury  had  found  that  the  lessors  of  the  plaintiff  were  Vorill.H ' 
coparceners,  the  verdict  would  have  been  for  the  plaintiff,  be- 
cause, as  two  coparcenei's  make  only  one  heir,  their  joint  lease 
IS  as  good  as  the  joint  lease  of  two  joint  tenants  would  have 
been,  (c) 

If 
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If  the  plaintiff  in  an  action  of  ejectment,  declare  upon  a  lease 
for  a  term  of  years  made  at  a  day  certain,  the  term  demised  by 
which  is  to  commence  immediately,  and  the  jury  find  a  lease  for 
the  same  term  made  at  another  day,  the  verdict  is  for  the  de- 
fendant, the  variance  being  in  a  matter  of  substance,  {a) 
almost  all  now  inapplicable,  as  l\v  the  modern  practice  the  lease,  entry,  and  ouster  are  con- 
fessed;  it  is  only  necessary  that  the  term  should  be  of  sufficient  length  to  admit  of  the  lessor's 
recovering:  possession  before  it  expires ;  and  that  the  day  of  the  demise  should  be  after  the 
lessor's  title  accrues.]) 

But  if  the  plaintiff  in  an  action  of  ejectment  declare  upon  a 
lease  for  a  term  of  years  made  the  first  day  of  Ma^  in  a  certain 
year,  the  term  demised  by  which  is  to  commence  at  the  Michael- 
mas day  following,  and  the  jury  find  a  lease  for  the  same  term  made 
the  first  day  o^June  in  the  same  year,  the  term  demised  by  which 
is  to  commence  at  the  Michaelmas  day  following,  the  verdict  is 
for  the  plaintiff;  for  it  is  not  material  upon  what  day  the  lease 
was  in  such  case  made,  provided  it  was  made  before  the  day  on 
which  the  term  was  to  commence. 

If  the  plaintiff  in  an  action  of  ejectment  declare  upon  a  lease  of 
twenty  acres,  and  the  defendant  who  has  pleaded  not  guilty,  be 
found  guilty  as  to  ten  acres,  the  verdict  is  good;  but  it  is  in  this 
case  said,  that  if  the  defendant  had  pleaded  non  cUmisit^  and  the 
defendant  had  been  found  guilty  as  to  ten  acres,  the  verdict  would 
have  been  bad. 

And  it  is  in  a  subsequent  case  laid  down,  that  the  plaintiff  would 
in  such  case  be  entitled  to  judgment  as  to  ten  acres,  notwith- 
standing the  defendant  had  pleaded  no7i  dimisit. 

But  in  a  still  later  case  it  is  laid  down,  that  the  plaintiff  would 
not  in  such  case  be  entitled  to  judgment ;  for  that,  as  the  lease 
found  is  not  that  on  which  issue  is  joined,  the  variance  is  in  a 
matter  of  substance. 

If  the  plaintiff  in  an  action  of  ejectment  declare  upon  a  lease 
of  a  house,  and  the  jury  find  that  only  part  of  the  house  is  built 
upon  the  land  of  the  plaintiff]  he  shall  have  judgment  for  that 
part. 

The  plaintiff  in  an  action  of  ejectment  declared  upon  a  lease 
of  a  hundred  acres  of  land.  The  jury  found  the  defendant  guilty 
as  to  forty  acres,  and  as  to  the  residue  not  guilty.  The  verdict 
was  holden  to  be  good. 

The  plaintiff  in  an  action  of  ejectment  declared  upon  a  lease 
of  a  fourth  part  of  a  fifth  part  of  a  field.  The  jury  found  the 
defendant  guilty  as  to  a  third  part  of  a  fourth  part  of  a  fifth  part. 
The  verdict  was  holden  to  be  good  :  and  by  the  court,  —  The  jury 
may  always  find  the  defendant  in  an  action  of  ejectment  guilty 
as  to  so  much  as  the  plaintiff  proves  a  title  unto:  but  the  reporter 
subjoins  a  query.  In  what  manner  the  writ  of  possession  is  in  such 
case  to  be  executed  ? 

The  plaintiff  in  an  action  of  ejectment  declared  upon  a  lease  of 
a  moiety  of  certain  premises.  The  jury  found  the  defendant  guilty 
as  to  a  third  part  of  the  premises.  In  order  to  arrest  the  judg- 
ment, it  was  said  that  the  verdict  is  bad,  because  it  does  not  find 

the 
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the  defendant  guilty  as  to  all  that  the  plaintiff  has  declared  for.    [i  Burr.  326. 
The  rule  for  arresting  the  judgment  was  discharged:   and  by  ^•^;]  .     ^ 
Lord  Mcmsfield  C.  J.,  —  There  seems  to  be  no  good  reason  why   \^q\ 
the  plaintiff  in  an  action  of  ejectment  should  not  recover  that 
part  of  what  he  has  declared  for  to  which  he  proves  a  title :  and 
it  is  laid  down  in  1  Sid.  229.,  that  he  may  recover  such  part. 

If  an  action  of  ejectment  be  brought  against  a  husband  and  his  Latch,  6i. 
wife,  and  only  one  of  them  be  found  ffuilty,  the  verdict  is  trood.      Hems  v. 

6.  In  an  Action  of  Replevin. 

The  defendant  in  an  action  of  replevin  alleged,  that  the  plaintiff  Cro.  Eliz.  790. 
held  land  of  him  by  fealty,  suit  of  court,  and  the  yearly  rent  of  r  \^^7l 
three  shillings  and  four  pence;  and  he  avowed  the  taking  for  Yelv.  148. 
rent  in  arrear.     The  plaintiff  traversed  the  holding  alleged  by 
the  defendant,  and  issue  was  joined  upon  the  traverse.    The  jury 
found  that  the  plaintiff  held  of  the  defendant  by  fealty,  and  the 
yearly  rent  of  three  shillings  and  four  pence ;  but  that  he  did 
not  hold  by  suit  of  court.     This  was  holden  to  be  a  verdict  for 
the  plaintiff,  because  the  whole  of  the  title  to  distrain  alleged  by 
the  avowant,   every  part  of  which  is  material  in  an  action  of 
replevin,  is  not  found. 

In  an  action  of  I'eplevin  the  defendant,  a  commoner,  avowed   Hob.  72. 
the    taking  of  cattle  damage-feasant  upon  the  eleventh  day  of  P^pe  v. 
April  in  a  certain  year.     The  plaintiff  pleaded,   that  Williams,  '^i^!""^'^' 
another  commoner,  had  upon  the  thirtieth  day  of  March  in  the  observes  that 
same  year  demised  his  right  of  common  to  the  plaintiff,  to  be  the  jury  might 
holden  by  him  from  the  twenty-fifth  day  of  the  said  March  for  have  found  a 
one  year.     The  defendant  traversed  the  demise,  and  issue  was  g^"era' verdict 
joined  upon  the  traverse.    The  jury  found  a  demise  from  Williams  pfaintiff  on 
to  the  plaintiff,  made  the  twenty-fifth  day  of  March  in  the  same  non  demisit, 
year,  by  which  Williams  had  demised  his  right  of  common  to  the  ^^-  ^".^  could 
plaintiff  for  one  year  from  thence  next  ensuing.     In  order  to  {!°.^^f^^(j 
arrest  the  judgment  it  was    insisted,  that  the  demise   found  is  for  him  gene- 
different  from  that  which   is   in  issue:  but  judgment  was  given  rally;  and  see 
for  the  plaintiff.     And  by  the  court,  —  The  substantial  part  of  Forty  v.  Im- 
the  issue,  namely,  whether  the  plaintiff  had  at  the  time  of  taking  tf  ^^ .  ^^ ' 
his  cattle  a  right  of  common  under  a  demise  from   Williams,  is   i  Saund.  285. 
found  for  him  ;  and  the  dav  of  makincj  the  demise  is  not  material,  b.   2  Saund. 
The  report  adds,  that,  if  the  jury  had  found  any  other  right  of  ^^2.  3i9.li 
common  in  the  plaintiff  than  under  a  demise  from  Williams,  the 
verdict  would  have  been  bad. 

The  defendant  in  an  action  of  replevin  avowed  the  taking  of  5Rep.  7S. 
cattle  damage-feasant.  In  bar  of  this  avowry  the  plaintiff  pre-  "^  ^  ^^^^' 
scribed  for  a  right  of  common.  Issue  being  joined  upon  the 
prescription,  the  jury  found,  that  the  plaindff  had  a  right  of 
common ;  but  they  likewise  found,  that  he  ought  to  pay  yearly 
for  the  same  a  hen  and  five  eggs.  This  was  holden  to  be  a  verdict 
for  the  plaintiff;  for  that,  as  the  payment  is  not  parcel  of  the  pre- 
scription, but  a  collateral  recompence,  for  which  the  person  to 
whom  it  is  due  has  a  remedy,  it  was  not  necessary  for  the  plain- 
tiff 
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tiff  to  set  out,  that  he  was  liable  to  the  payment,  his  title  to  the 
IjAs  to  plead-     right  of  common  being  complete  without  setting  this  out:  but  it 
ing  prescnp-      is'added,  that  if  the  inVv  had  found,  that  the  plaintiff  had  a  right 
Saun'cl.  i?6S.|l      ^^  common  upon  paying  a  hen  and  five  eggs,  the  verdict  would 
liave   been  for  the  defendant;  because,  as  the  payment  would 
then  have  been  parcel  of  the  prescription,  the  plaintiff  would  not, 
in  case  he  had  omitted  to  set  this  out,  have  shewn  a  complete  title 
to  the  right  of  common. 
Cobb  V.  IjWIiere  to  an  avowry  for  120/.  rent  in  arrear,  the  plaintiff 

?  b'^ n' !  ^*^^*    pleaded  that  the  said  120/.  is  not  due,  and  the  defendant  took 
ancl"ee^2  W.     ^^^"^  °"  ^'^^  P'^''^'  '"^"^^  ^^  ^^^^  ^^'^^^  '''  '^Ppeared  that  only  24/.  rent 
Saiind.  519.       "^^s  <^'u^j  ^ntl  the  plaintiff  argued  that  the  evidence  did  not  sup- 
port the  issue,  and  a  verdict  was  taken  for  the  24-/.  subject  to  the 
opinion  of  the  court,  it  was  held  that  this  finding  cured  the  in- 
formality of  the  issue,  which  oujTht  to  have  contained   the  words 
"  or  any  part  thereof." 
Cossey  V.  Where  an  avowry  stated  that  the  defendant  held  the  pi-emises 

^r"'^"\  a       ^^  ^  certain  yearly  rent,  to  wit,  the  yearly  rent  of  72/.,   and  the 
^4g     ■  plaintiff  pleaded,    1st,  ?zo;z  tenuit,    2d,   n>;?5  m  arrem\  and  the 

first  plea  was  found  for  the  plaintiff:  it  was  held  that  the  second 
plea  became  thereby  immaterial,  and  that  the  proper  course  was 
to  discharge  the  jury  from  finding  any  verdict  upon  it,  but  that 
if  any  verdict  was  entered  upon  it,  it  must  be  entered  for  the 
plaintiff  U 

7.  In  an  Action  of  Trespass. 

sRoU.Abr.  In  an  action  of  trespass  the  plaintiff  declared,  for  the  threshing 

703.  pi.  15.       and  carrying  away  of  twenty  bushels  of  barley.     The  defendant 

having  pleaded  not  guilty,  the  jury  found  him  guilty  of  carrying 

away  the  barley,  but  not  of  threshing  it.     This  was  holden  to  be 

a  verdict  for  the  plaintiff.    And  by  the  court,  — Torts  are  several, 

and  the  carrying  away  of  the  barley  was  a  tort,  for  which  the 

plaintiff  is  entitled  to  recover  damages. 

Cro.Eliz.  170.        In  an  action  of  trespass  the  jjlaintiff  declared  for  breaking  and 

Dod  V.  Coke,    entering  his  close.     The  defendant  having  pleaded  not  guilty,  the 

703     1  10 '      jury  found,  that  the  trespass  was  committed  in  the  close,  and 

||See  Richards    ^^^^^  ^^^  ^^"'6  of  the  close  was  in  possession  of  the  plaintiff:  but 

v.Peake,  they  likewise  found,  that  a  larger  part  of  the  close  was  in  the 

2  Barn.  &  C.      possession  of  the  defendant,  and  that  a  still  larger  part  thereof 

'''  was  in  the  possession  of  J".  S.      This  was  holden  to  be  a  verdict 

for  the  plainttff.     And  by  the  court,  —  As  it  is  found,  that  the 

trespass  was  committed  in  the  close,  and  that  part  of  the  close 

was  in  the  possession  of  the  plaintiff,  he  is  entitled  to  recover 

damaces. 

Cro.  Jac.  662.         In  an  action  of  trespass  the  plaintiff  declared  for  breaking  his 

Elston  V.  close,  and  for  eating  his  grass  with  divers  cattle,  to  wit  (fir),  with 

ii^!!^"*^.'    *u     horses,  oxen,    and   cows.     The  defendant  having  pleaded  not 

\\{a)  As  to  the  -I.        1       •  r         11-  -i  o,         1  •  1         1  1 

effect  of  a         ^^''ty,  the  jury  found  him  guilty  of  breaking  the  close  and  eating 

videlicet  in         the  grass  with  divers  beasts  ;  and  judgment  was  given  for  the 

preventing  an    plaintiff     A  writ  of  error  being  brought,  it  was  assigned   for 

immaterial        error,  that  it  is  not  found,  that  the  grass  was  eaten  by  the  beasts 

of 
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of  any  of  the  kinds  mentioned  in  the  declaration.  The  judgment  averment  from 
was  affirmed.  And  by  the  court,  —  The  substantial  part  of  the  beconiing  ma- 
issue,  namely,   whether  the  grass  of  the  plaintiff  was  eaten  by  tciiil,  see 

divers  cattle  of  the  defendant,  is  found  ;  and  it  is  not  material  of  !„^      ''"^tI' 
,       1  .    1    ,      ,  '  '  170.  n.  2  W. 

what  kinct  the  beasts  were.  Siuind.  291. 

b.;  and  tit.  Pleas  and  Pleadings,  (B),  Vol.  VI.  p.  209.1| 

In  an  action  of  trespass   against  J.  S.  and  J.  N.  the  plaintiff  Cro.Jac.  134. 

declared  for  takinir  his  ffun.     The  defendant  J.  S.  iileaded,  that    .  "I'L':''  ^, 

the  plaintiff  made  an  assault  upon  A.  B.  with  the  gun,  and  that  another 

thereupon  he,  in  order  to  keej)  the  peace  and  preserve  the  life  of  |jSee  2  Mod. 

A.  B.,  took  the  gun.     The  defendant  J.  X.  pleaded  not  guilty.   68. H 

Issues    being  joined  upon  both  pleas,  the  jury  found  the  issue 

upon  the  first  p\ea  for  J.  S.,  but  they  found  J.  N,  guilty.   In  order 

to  arrest  the  judgment  against  J.  N.  it  was  insisted,  that,  as  the 

first  issue  is  found  for  J.  S.,  there  ought  not  to  be  judgment 

against  J.  X.     Judgment  was  given  against  him.     And  by  the 

court,  —  As  J.  N.  is  found  guilty,  the  court,  rather  than  suffer 

him  to  avail  himself  of  the  plea  of  justification  found  for  J.  S.^ 

will  intend  that  the  taking  of  the  gun  by  J.  N.  was  at  another 

time.     But  it  is  said,  that  if  J.  S.  had  pleaded  a  gift  of  the  gun 

by  the  plaintiff,  and  J.  X.  had  pleaded  not  guilty,  and  the  issue 

upon  the  plea  of  J^  S.  had  been  found  for  him,  there  could  not 

have  been  judgment  against  t7.  X.,  notwithstanding  the  issue  upon 

the  plea  of  not  guilty  has  been  found  against  him;  because  it 

would  then  have  appeared  to  the  court,  from  the  finding  of  the 

issue  upon  the  plea  of  J.  S.,  that  the  plaintiff  had  no  cause  of 

action. 

8.  In  divers  other  Actions. 

In  an  action  of  account  the  defendant  pleaded,  that  he  had  Bro.  Verd. 
accounted  before  J.  S.  and  J.  X.,  auditors  assigned  by  the  plain-  pi.  99. 
tiff.  Issue  being  joined  upon  the  plea,  the  jury  found  that  the 
defendant  had  accounted  before  J.  S.  only.  This  was  holden  to 
be  a  verdict  for  the  defendant.  And  by  the  court,  —  The  sub- 
stantial part  of  the  issue,  nameh',  whether  he  had  accounted  to 
an  auditor  assigned  by  the  plaintiff,  is  found  for  him. 

In  an  assize  of  darrein  presentment  the  demandant  alleged,  i  Inst.  282. 
that  the  avoidance  of  the  church  was  by  deprivation  of  the  last 
incumbent.  Issue  being  joined  upon  the  allegation,  the  jury 
found,  that  the  avoidance  of  the  church  was  by  the  death  of  the 
last  incumbent.  This  was  holden  to  be  a  verdict  for  the  de- 
mandant. And  by  the  court,  —  The  avoidance  of  the  church  is 
the  substantial  oart  of  the  issue,  the  manner  of  avoiding  beinjr 
only  a  cnxumstance. 

In  a  writ  of  second  deliverance  the  plaintiff  made  tide  under  a  Noy,  95. 
deed  of  feoffment  to  A.  and  B.  to  his  use.      The  defendant  tra-  D't^ker  v. 
versed,  that  the  deed  of  feoffment  was  to  the  use  of  the  plaintiff,   ^^°^^^^^- 
aud  issue  was  joined  upon  the  traverse.      The  jury  found  a  deed 
of  feoffment  to  A.,  B.,  and  C,  to  the  use  of  the  plaintiff.    This  was 
holden  to  be  a  verdict  for  the  plaintiff.    And  by  the  court,  — The 
substivntial  part  of  the  issue  is,  whether  a  deed  of  feoffment  was 

made 
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made  to  the  use  of  the  plaintiff,  which  being  found,  it  is  not  ma- 
terial whether  the  number  of  the  feoffees  was  two  or  three. 

In  a  suit  upon  a  writ  of  prohibition  the  plaintiff  alleged  a  modiis. 
T"he  defendant  pleaded,  that  there  is  not  such  a  modus  as  the 
plaintiff  lias  alleged.  Issue  being  joined  upon  the  plea,  the  jury 
found  a  modiis  different  from  that  alleged  by  the  plaintiff,  and  a 
consultation  was  prayed.  It  was  holden,  that  a  consultation 
ought  not  to  be  awarded.  And  by  the  court,  —  As  the  jury 
have  found,  that  there  is  a  modus,  the  defendant  ought  not  to  be 
suffered  to  sue  in  the  spiritual  court  for  tythes  in  kind. 

9.  In  a  criminal  Prosecution. 

In  an  indictment  for  murder,  the  jury,  provided  they  are  satis- 
fied the  killing  was  not  of  malice  afore- thought,  may  find  the 
prisoner  guilty  of  manslaughter ;  for  the  killing  is  the  substantial 
part  of  the  issue. 

It  is  said  to  be  usual  to  prefer  two  indictments  against  a  person 
guilty  of  homicide  by  stabbing,  one  upon  the  statute  against  stab- 
bing, and  another  for  murder,  that,  in  case  the  evidence  be  not 
sufficient  to  convict  the  prisoner  of  murder  upon  the  former  in- 
dictment, he  may  be  convicted  of  manslaughter  upon  the  latter. 

But  it  is  in  other  books  laid  down  that  the  person  indicted 
upon  the  statute  against  stabbing  may,  upon  this  indictment,  be 
found  guilty  of  manslaughter ;  for  that  the  killing  is  the  substan- 
tial part  of  the  issue. 

It  was  charged  in  an  indictment  for  murder,  that  MacJcally  the 
prisoner  did  feloniously  wound  Richard.  Fell,  and  that  he  died  of 
the  wound.  The  jury  found,  that  Mackalhj  did  give  a  wound  to 
Richard  Fell,  together  with  the  circumstances  which  attended  the 
giving  of  it,  and  that  he  died  of  the  wound;  and  they  concluded 
their  verdict  in  these  words  :  "  If  upon  the  whole  matter  the  court 
*'  shall  be  of  opinion  that  the  killing  was  murder,  then  we  find 
"  Mackally  guilty  of  murder  in  the  manner  it  is  charged  in  the  in- 
dictment." An  exception  was  taken,  that,  as  the  jury  had  not  found 
that  Mackally  did  feloniously  wound  Richard  Fell,  the  court  could 
not  adjudge  that  the  wounding  was  felonious.  The  exception  was 
not  allowed.  And  by  the  court, — The  jury  may  in  any  case  find 
the  fact  with  its  circumstances,  and  submit  the  law  arising  there- 
upon to  the  consideration  of  the  court.  In  the  present  case  the 
jury  have  moreover  virtually  found,  that  the  wounding  was  felo- 
nious ;  for  they  say,  that,  if  upon  the  ichole  matter  the  court  shall 
be  of  opinion  that  the  killing  iscas  murder,  then  "wejind  Mackally 
guilty  of  murder  in  the  manner  it  is  charged  in  the  indictraent. 
The  consequence  is,  that  as  the  court  have  adjudged  the  killing 
to  be  murder,  the  jury  have  found  Mackally  guilty  of  murder  in 
the  manner  it  is  charged  in  the  indictment;  and  it  is  therein 
charged  that  the  wounding  was  felonious. 

In  an  information  against  J.  S.  and  J.  N.  the  engrossing  of  a 
thousand  quarters  of  corn  was  charged.  The  defendants  having 
both  pleaded  not  guilty,  the  jury  found  that  J.  S.  had  engrossed 
seven  hundred  quarters  of  corn.    The  other  defendant  J.  N.  was 

found 
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found  not  guilty.  It  was  holden,  that  judgment  should  be  given 
against  J.  S.,  because  the  information  is  for  a  tort,  and  torts  are 
several. 

(P)  Of  a  Verdict  where  the  Words  Modo  et  Forma 
are  contained  in  the  Traverse  upon  which  Issue 
is  joined. 

TF  issue  be  joined  upon  a  traverse  in  which  the  words  viodo  et 
forma  are  contained,   some  circumstances,   that  would  not 
otherwise  be  so,  are  by  these  words  made  material,  and  must  be 
found  by  the  verdict. 

If  a  feoffment  by  deed  be  traversed,  and  the  words  modo  et   ilnst.  28i. 
forma  be  contained  in  the  traverse,  and  the  jury  find  a  feoffment 
without  deed,  the  verdict  is  bad ;  the  words  modo  et  forma  being 
in  this  case  essential  to  the  issue. 

In  an  action  of  debt  the  plaintiff  declared,  that  the  defendant  2R0II.  Abr. 
was  indebted  to  him  in  the  sum  of  forty  shillings  for  a  horse  sold.  J^-  P^-  '^^ 
The  defendant  pleaded  nil  debet  modo  et  forma^  and  issue  was  jj^^^  wo^dj" 
joined  upon  the  plea.  The  jury  found,  that  the  defendant  was  only  express 
indebted  to  the  plaintiff  in  the  sum  of  forty  shillings  for  two  horses,  &c., 
horses  sold.  The  verdict  was  holden  to  be  bad ;  because  the  2°°'^*'  \yz.'te.% 
contract  found  is  different  from  that  upon  which  issue  is  joined,     ^j^gg  ^qU  ^^^ 

and  the  only  reason  why  the  plidntifF  is  bound  to  shew  wherein  the  defendant  is  indebted  is, 
that  it  may  appear  that  it  is  not  on  a  record  or  specialty,  but  on  a  simple  contract.  2  Will. 
Saund.  550. || 

In  an  action  of  replevin  the  defendant  avowed  the  taking  as  a  2  Roll.  Abr. 
distress  for  rent  in  arrear,  and  made  tide  in  himself  to  distrain,  '°^-  pl-6i- 
by  virtue  of  an  absolute  devise  from  J.  S.  to  him  of  the  place  in 
which  the  distress  was  taken.  The  plaintiff  pleaded,  that  j.  5.  did 
not  devise  to  the  defendant  modo  et  forma  as  he  has  alleged,  and 
issue  was  joined  upon  the  plea.  The  jury  found  a  devise  from 
J.  S.  to  the  defendant  upon  a  condition  precedent;  and  they  also 
found,  that  the  condition  was  performed  at  the  time  the  devise 
was  pleaded.  The  verdict  was  holden  to  be  for  the  plaintiff. 
And  by  the  court,  — As  the  devise  to  the  defendant  is  conditional, 
and  not  absolute,  it  is  not  such  a  devise  as  he  has  alleged. 

A  devise  by  J.  S.  of  certain  premises  to  J.  N.  in  fee  having   1  Jon.  224. 
been  pleaded,  the  plaintiff  replied,  that  J.  S.  did  not  devise  modo  Rex  y. 
et  forma  as  the  defendant  has  alleged.     Issue  being  joined  upon  ^i^^iisate. 
the  replication,  the  jury  found  that  J.  S.  devised  the  premises  to 
A.  for  a  term  of  years^  with  remainder  to  J.  N.  in  fee,  and  that 
the  term  was  subsisting.     It  was  holden,  that,  as  the  devise  found 
is  substantially  different  from  that  on  which  the  issue  is  joined, 
the  one  being  a  devise  of  an  estate  in  possession,  the  other  a  de- 
vise of  an  estate  in  remainder,  it  is  not  such   a  devise  as   the 
defendant  has  alleged. 

Upon  considering  the  cases  already  cited  it  will  appear,  that 
the  circumstances  traversed  by  traversers  in  whicli  the  words  7nodo 
et  forma  were  contained  were  holden  to  be  material,  because  they 
were  essential  to  the  issues  :  from  whence  it  mav  be  fairly  inferred. 

Vol.  VIII.  K  "  that 


UIO 


VERDICT. 


1  Inst.  281. 
||And  these 
words,  though 
usual,  are  not 
essential  in  a 
traverse  ;  and 
the  omibsion 
of  them  is  not 
cause  of  demur 

1  Inst.  28 1. 


1  Inst.  2R2. 
jjSee  1  Chitty 
on  Plead.  257. 
Stephen  on 
Plead.  512.11 


Weatlirell  v. 
Howard, 
3  Bing.  135. 
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tbnt  the  verdict  w:v^  not  in  any  one  of  the  cases  holden  to  be  bad, 
merely  because  the  words  modo  et  forma  were  contained  in  the 
traverse  upon  which  it  was  joined,  but  because  the  jury  had  not 
found  a  circumstance,  wiiich  was  essential  to  the  issue. 

It  will  appear  from  some  other  cases  which  shall  be  mentioned, 
that,  although  the  words  moJo  et  forma  are  contained  in  the 
traverse  upon  which  issue  is  joined,  the  materiality  of  what  is 
traversed  very  seldom  depentls  upon  these  words. 

It  is  in  one  book  laid  down  generally,  that,  although  the  words 
modo  et  forma  are  contained  in  the  traverse  upon  which  issue  is 
joined,  it  is  not  necessary  that  the  verdict  should  find  every 
circumstance  which  is  traversed ;  for  that,  if  all  the  material  cir- 
cumstances of  the  issue  are  found,  it  is  not  necessary  that  any  im- 
material circumstance  should  be  found. 

rer.     Com.  Dig.  Pleader,  (G)  l.H 

If  a  man  bring  a  writ  ot  entry  in  casu  proviso  upon  the  alien- 
ation of  tenant  in  dower  to  his  disherison,  and  allege  an  alienation 
in  fee ;  and  the  tenant  plead,  that  she  did  not  alienate  modo  et 
forma,  and  issue  be  joined  upon  the  plea,  and  it  be  found  by  the 
jury  that  die  tenant  did  alienate  in  tail  or  for  life,  the  demandant 
shall  recover,  notwithstanding  the  alienation  was  not  such  an 
alienation  as  is  alleged ;  because,  as  the  substantial  part  of  the 
issue,  namely,  whether  the  tenant  did  alienate  to  the  disherison  of 
the  demandant,  is  found,  the  manner  of  alienating  is  not  material. 

In  an  action  of  trespass  the  plaintiff  declared  for  the  taking  of 
his  goods  upon  a  day  certain,  and  at  a  place  certain.  The  de- 
fendant pleaded  not  guilty  modo  et  forma  as  the  plaintiff  has 
alleged,  and  issue  was  joined  upon  the  plea.  The  jury  found 
the  defendant  guilty  upon  another  day,  and  at  another  place. 
The  verdict  was  holden  to  be  good  ;  because  the  substantial  part 
of  the  issue,  namely,  whether  the  goods  were  taken,  is  found, 
and  neither  the  day  when,  nor  the  place  where,  they  were  taken 
is  material. 

II  Where  the  plaintiff  declared  for  an  assault  and  battery,  and 
tearing  his  clothes,  and  the  defendant  pleaded  that  he  was  not 
guilty  of  the  said  supposed  assaults  in  manner  and  form  as  the 
plaintiff  had  complained ;  it  was  held  that  by  the  modo  et  forma 
the  battery  and  laceravit  were  denied  as  well  as  the  assault,  jl 

In  an  action  of  trespass  quare  clausumfregit  the  defendant  jus- 
tified under  a  right  of  common  in  the  locus  in  quo,  from  the  day 
of  Pentecost  in  every  year  to  a  day  certain  in  the  same  year. 
The  plaintiff  traversed  that  the  defendant  had  a  right  of  common 
modo  et  forma  as  he  had  alleged,  and  issue  was  joined  i"ion  the 
traverse.  The  jury  found,  that  the  defendant  had  a  right  of  com- 
mon upon  the  day  of  Pentecost  in  every  year,  and  from  the  day 
next  thereunto,  until  the  day  certain  in  the  same  year  mentioned 
in  his  plea.  This  was  holden  to  be  a  verdict  for  the  defendant; 
because  the  substantial  part  of  the  issue,  namely,  whether  he 
had  a  right  of  common  at  the  time  the  trespass  is  charged,  is 
found ;  and  it  is  not  necessary  that  the  title  of  the  defendant  to 
the  right  of  common  should  in  such  case  be  found  precisely  as 

it 
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it  is  set  out.  But  it  was  in  this  case  agreed,  that  if  a  man  bring 
an  assize  of  right  of  common,  it  is  necessary  to  set  out  a  title 
thereto,  and  that  this  must  be  found  precisely  as  it  is  set  out ;  for 
that  the  demandant  is  not  in  such  case  entitled  to  recover,  unless 
it  be  found  by  the  jury  that  he^  has  the  very  title  to  the  right  of 
common  which  is  set  out. 

In  an  action  of  trespass  the  plaintiff  declared  for  breaking  his  Yelv.  1 49. 
house  and  taking  his  goods.  The  defendant  pleaded,  that  the  Goodman  7. 
house  is  holden  of  him,  as  of  his  manor  of  ^.,  by  homage,  fealty,  ^>'**"a' 
escuage,  suit  of  court,  and  the  yearly  rent  of  one  pound  of  cum- 
min seed,  and  that  he  entered  the  house  and  distrained  the  goods 
for  three  years'  rent  ■  arrear.  The  plaintiff  replied,  that  the 
house  is  holden  of  J.  S.  as  of  his  manor  of  B.,  absque  hoc  that  it  is 
holden  of  the  defendant  7)iodo  ct  forma  as  he  has  alleged.  Issue 
being  joined  upon  the  replication,  the  jury  found,  that  the  house 
is  holden  of  the  defendant,  as  of  his  manor  of  A.^  by  homage, 
fealty,  and  the  yearly  rent  of  one  pound  of  cummin  seed,  and 
not  otherwise.  This  was  holden  to  be  a  verdict  for  the  defend- 
ant :  and  by  the  court,  — Notwithstanding  the  verdict  does  not  find 
the  holding  to  be  precisely  as  the  defendant  has  alleged,  it  finds 
the  substantial  part  of  the  issue,  that  the  house  is  holden  of  the 
defendant;  which,  although  it  would  not  have  been  sufficient 
finding  in  an  action  of  replevin,  is  so  in  the  present  action, 
wherein  the  defendant  is  charged  as  a  wrong-doer. 

The  declaration  in  an  action  upon  the  case  charged  the  speak-  Dyer,  75. 
ing  of  the  following  words,  —  There  is  a  great  nest  of  thieves  at  ^"gis  v. 
Pirton,  and  iSzV  John  Brugis  is  the  maintainer  ofthem^  and  he  is  a  iiSe"Tw"lL 
strong  thief  himself .     The  defendant  traversed  the  speaking  of  Saund.  242. 
the  words  mode  et  forma  as  the  plaintiff  has  alleged.     Issue  being  a.|) 
joined  upon  the  traverse,  the  jury  found,  that  the  defendant  spoke 
all  the  words  charged,  except  the  word  strongs  and  assessed  da- 
mages for  the  plaintiff.     Upon  a  motion  in  arrest  of  judgment  it 
was  insisted,  that,  as  all  the  words  charged  are  not  found  to  have 
been  spoken  by  the  defendant,   the  plaintiff  ought  not  to  have 
judgment:  but  judgment  was  after  deliberation  given  for  the 
plaintiff. 

In  an  action  upon  the  case  the  plaintifPcharged  the  speaking  of  Cro.Jac.-407 
the  following  words, — If  Sir  John  Sidenham  might  have  his  xvaij  Sidenham  v. 
he 'vooidd  Jdll  the  king.  The  defendant  traversed  the  speaking  of 
the  words  mode  et  forma  as  the  plaintiff  has  alleged.  Issue  being 
joined  upon  the  traverse  the  jury  found,  that  the  defendant  spoke 
the  following  words,  —  /  think  in  my  conscience  if  Sir  John  Siden- 
ham might  have  his  "way  he  would  kill  the  king,  Haughto7i  J.  was  of 
opinion,  that  as  the  jury  have  found  other  words  as  well  as  those 
charged,  the  verdict  is  for  the  defendant:  but  Montagu  C.  J. 
Croke  J.,  and  Dodderidge  J.  were  of  opinion,  that  as  the  words 
charged  are  all  found,  and  the  other  words  found  do  not  alter 
the  sense  or  take  off  the  force  of  the  words  charged,  the  verdict 
IS  for  the  plaintiff;  and  judgment  was  given  for  him.  A  writ  of 
error  being  brought  in  the  Exchequer-chamber,  Hohart  C.  J.  of 
the  Common  Pleas,  Wynch^  and  Denham^  were  of  opinion  that,  as 
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the  manner  and  form  of  speaking  the  words  is  traversed,  and  they 
are  not  found  to  have  been  spoken  precisely  as  they  are  charged, 
the  verdict  is  for  the  defendant :  but  Tcmjield  C.  B.  JVarhurion, 
Bromlci/,  and  Mutton  being  of  a  different  opinion,  the  judgment  of 
the  Court  of  Kind's  Bench  was  affirmed. 


Mar.  97. 
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(Q)  Of  a  Verdict  which  does  not  find  the  Matter  in 
Issue  with  Certainty. 

TN  an  action  of  ejectment  for  a  messuage,  the  jury  found  the 
defendant  guilty  as  to  so  much  of  the  messuage  as  stands  upon 
a  certain  bank.  The  verdict  was  holden  to  be  bad,  because  it  is 
uncertain :  and  by  the  court,  —  Although  a  verdict  which  finds  the 
defendant  guilty  as  to  part  of  what  is  demanded  in  ejectment 
may  be  good,  it  can  only  be  so  where  the  defendant  is  found 
guilty  as  to  a  certain  part;  because,  if  the  verdict  do  not  find 
something  in  certainty,  the  court  cannot  give  judgment;  for  the 
maxim  is  oportet  quod  res  cert  a  dcducatur  in  judicium. 

In  an  action  of  dower  the  tenant  pleaded  that  the  husband  of 
the  demandant  was  never  seised  of  the  premises  of  which  she 
demanded  dower.  Issue  being  joined  upon  the  plea,  the  jury 
found  that  the  husband  was  seised  of  the  premises,  except  so 
much  thereof  as  belonged  to  J.  S.  The  verdict  was  holden  to 
be  bad;  because,  as  it  does  not  appear  what  part  of  the  pre- 
mises did  belong  to  J.  S.,  the  court  cannot  tell  of  how  much  to 
give  judgment. 

In  an  assize  the  demand  was  of  an  arrear  of  a  rent-charge  of 
twenty  pounds  devised  to  the  demandant.  The  jury  found  that 
the  rent-charge  was  in  arrear  for  the  term  of  thirty  years ;  but 
they  did  not  find  when  the  devisor  died.  The  verdict  was  upon 
a  writ  of  error  holden  to  be  bad ;  because,  as  the  time  of  the 
devisor's  death  is  not  found,  it  does  not  appear  at  what  time  the 
thirty  years  ended,  for  which  the  rent-charge  is  found  to  be  in 
arrear. 

In  an  action  of  debt  the  plaintiff  declared  for  divers  sums  of 
money,  amounting  in  the  whole  to  forty  pounds.  Issue  being 
joined  upon  the  plea  of  nil  debet,  the  jury  found  that  the  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum  of  thirty  pounds, 
but  that  the  I'esidue  of  the  forty  pounds  was  not  due  to  the 
plaintiff.  Judgment  being  given  for  the  plaintiff,  it  was  upon  a 
writ  of  error  holden,  that,  as  the  verdict  does  not  find  in  which 
of  the  particular  sums  the  defendant  was  indebted  to  the  plaintiff, 
he  ought  not  to  have  had  judgment;  because,  as  it  is  uncertain 
for  which  of  the  sums  the  judgment  was  given,  the  defendant 
can  never  know  how  to  plead  the  judgment  in  bar,  in  case  another 
action  should  be  brought  for  any  of  the  sums;  and  the  judgment 
was  reversed. 

It  appears  from  the  cases  already  cited,  that  the  verdicts  therein 
were  holden  to  be  bad,  because  they  were  uncertain  as  to  some- 
thing which  was  material  to  the  gist  of  the  action;  and  it  may  be 
inferred  from  the  following  cases,  that  if  the  thing,  as  to  which 

a  ver- 
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a  verdict  is  uncertain,  be  not  essential  to  the  issue,  the  verdict 
is,  notwithstanding  such  uncertainty,  good. 

In  an  action  of  trespass  guare  clausum /regit,  the  declaration  Noy,  125. 
chaarged,  that  the  trespass  was  committed  in  a  certain  acre  of  Winksworth 
land,  of  which  the  abuttals  were  set  forth.     Issue  being  joined  ^i.^^^J^-j^ 
upon  the  plea  of  not  guilty,  the  jury  found  the  defendant  guilty 
of  a  trespass  in  one  half  of  the  acre,  and  assessed  damages  for 
the  plaintiff;  but  they  did  not  find  in  which  half  the  trespass 
was  committed.     The  verdict  was  holden  to  be  certain  enough  : 
and  by  the  court,  —  As  damages  are  to  be  recovered  in  this  action, 
and  not  the  land  itself,  the  plaintiff  may  recover  damages  for  a 
trespass  in  one  half  of  the  acre;  and  it  is  not  material  in  which 
half  it  was  committed. 

In  an  action  of  debt  upon  the  1  Jac.  1.  c.  22.  for  felling  oaks   1  Keb.  835, 
at  a  time  prohibited,  not  guilty  was  pleaded,  and  issue  was  joined  ^"]^f^[j[y 
upon  the  plea.     The  jury  found  that  the  defendant  had  felled  joimson,  * 
ten  oaks,  and  that  the  value  of  each  was  six  shillings  and  eight 
pence.     Upon  a  motion  in  arrest  of  judgment  it  was  insisted, 
that  the  verdict  is  bad,  because  the  jury  have  not  added  the 
sums  together  and  found  a  precise  sum.    The  verdict  was  holden 
to  be  good  ;  and  by  the  court,  —  If  the  defendant  had  pleaded  nil 
debet  the  verdict  would  have  been  bad,  for  want  of  having  found 
a  precise  sum  to  be  due;  but  it  is  not  necessary  that  a  precise 
sum  should  be  found  to  be  due,  where  the  plea  in  an  action  of 
debt  is  not  guilty. 

An  indictment  was  found  against  a  person  for  exercising  a   12  Mod.  561. 

trade  unlawfully  for  the  space  of  three  months ;  to  wit,  from  a  Anon. 

day  certain  to  a  day  certain.     Issue  being  joined  upon  the  plea  ■  „^^y^^^^ 

of  not  guilt}',  the  defendant  was  found  guilty  as  to  one  month,  acquit,  and 

without  saying  which ;  and  not  guilty  as  to  the  two  other  months,  convict,  when 

Upon  a  motion  in  arrest  of  judgment  it  was  insisted,  that  as  it  the  records 

does  not  appear  for  which  of  the  three  months  the  defendant  is  y^^fJ'  ^°  '"^' 
n        1        -1        1  11  •     •  1  •     •    J-  ^         ,    It  IS  necessary 

lound  guilty,  he  cannot  plead  a  conviction  upon  this  indictment  ^^  gj^g^^,  jjjg 

in  bar  of  a  second  for  the  same  offence.    The  verdict  was  holden  identity  of  the 

to  be  certain  enough  :  and  by  the  court,  —  If  a  second  indictment  offences  by 

should  be  found  against  the  defendant,  he  may  plead  a  conviction  ^^^™|"\ 

upon  the  first  indictment  for  one  month,  and  traverse  his  having  c.  L.325.-* 

been  guilty  any  other  month.  and  see  tit. 

Pleas  and  Pleading,  (I),  ]3.  Vol.  VI-B 

(R)  Of  a  Verdict  which  does  not  find  the  Matter  in 
Issue  expressly. 

nPHE  matter  in  issue  was,  Whether  J.  S.  had  resigned  a  cer-  Noy,  147. 
tain  benefice  to  a  certain  bishop.    The  jury  found  an  instru-  Smith  v. 
raent  under  the  seal  of  the  bishop,  upon  which  there  was  an  11^^^  lEast 
indorsement,  that  J.  S.  had  resigned  the  benefice  to  the  bishop,    m.ji 
and   that  he  had  accepted   the   resignation.     The  verdict  was 
holden  to  be  bad ;  because  it  does  not  find  expressly  that  J.  S. 
had  resigned  the  benefice. 

An  estate  having  been  granted  by  copy  of  court  roll  to  three  2  Roll.  Abr. 
persons  for  their  lives,  the  matter  in  issue  was,  Whether  a  heriot  ^'^^^  (^)>  P^-'- 

K  3  was, 
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S  Roll.  Abr. 
695.  (S),  pi. : 


2  Roll.  Abr. 
695.  pi.  6. 


Cro.  Car.  550. 
Crisp  V.  Pratt 

2  Mod.  244, 
245.  Mires  v. 
Solebay, 
10  Rep.  57. 
llSee  2  Will. 
Saund.  47.  e. 

12  Mod.  628. 
Rex  V.  Plum- 
luer. 


was,  by  the  custom  of  the  manor,  due  upon  the  death  of  one  of 
the  three  persons.  The  jury  found,  that  the  custom  of  the  manor 
did  not  warrant  the  grantino:  of  an  estate  for  three  lives.  The 
verdict  was  holden  to  be  bad  ;  because  it  only  finds  argument- 
ativeiy  that  a  heriot  ought  not  to  be  paid ;  whereas  it  is  the  duty 
of  the  jury  to  find  the  matter  in  issue  expressly. 

If  the  matter  in  issue  be  whether  an  estate  may  by  the  custom 
of  a  manor  be  granted  by  copy  of  court  roll  for  two  lives,  and  the 
jury  find,  that  an  estate  may  by  the  custom  of  the  manor  be 
granted  for  three  lives,  the  verdict  is  bad ;  because  it  is  only 
argumentative  to  say,  that,  inasmuch  as  a  greater  estate  may  by 
the  custom  of  the  manor  be  granted,  a  less  one  may. 

In  an  action  of  assumpsit  the  plaintiff  declared,  that  the  defend- 
ant in  consideration  of  four  pence  promised  to  give  the  plaintiff 
forty  pounds.  Issue  being  joined  upon  the  plea  of  Ji07i  assumpsit, 
the  jury  found  a  special  verdict  in  these  words,  "If  the  law  will 
"  that  the  juiy  shall  give  damages  to  the  amount  of  forty  pounds, 
"  then  they  assess  damages  to  that  amount ;  but,  if  the  law  will 
"  that  the  jury  may  give  damages  as  they  please,  then  they  assess 
"  damages  to  the  amount  of  three  pounds  and  no  more."  The 
verdict  was  holden  to  be  bad ;  because  the  jury  have  not  assessed 
any  damages  expressly. 

If  the  matter  in  issue  be,  whether  a  thing  is  fraudulent,  the 
court  will  never  conclude  that  it  is  so,  however  strong  the  cir- 
cumstances of  fraud  found  by  the  jury  are. 

In  an  action  of  trover  the  court   will  never  intend  that  the 
defendant  is  guilty  of  a  conversion,  unless  it  be  expressly  found 
that  he  is,  however  strongly  the  circumstances  found  by  the  jury 
may  tend  to  shew  that  he  is  guilty. 
Wilton  v.  Girdlestone,  5  Bam.  &  A.  847.11 

The  court  will  never  intend,  from  any  evidence  of  circum- 
stances found  by  the  jury,  that  the  defendant  in  an  indictment  is 
guilty  of  the  offence  therein  charged,  unless  the  jury  expressly 
find  him  guilty. 


(S) 


Of  a  Verdict  which  finds  a  Matter  in  a  Foreign 


iiro.  Attaint, 
pi.  104. 


6  Rep.  47. 
Dowdale's 
case.  llSee 
2H.Black.161. 

7  Term  R.  243. 
1  Saund.  8.  a., 
and  the  judg- 
ment of  .4  i^Zio/^ 
C.J.,  R.V. 
Burdctt, 

4  Barn.  &  A.  17 


County. 


T  F  the  venue  in  an  action  for  a  transitory  trespass  be  laid  in  the 
county  of  A.,  a  jury  of  the  county  of  A.  may  find  a  verdict 
in  the  action ;  notwithstanding  it  appear  in  evidence,  that  the 
trespass  was  committed  in  the  county  of  B.  But  it  is  added, 
that  they  are  not  bound  to  find  a  verdict. 

The  latter  part  of  the  doctrine  of  this  book  is  in  another  book 
expressly  denied  to  be  law ;  and  it  is  in  the  latter  laid  down, 
that  although  a  vemie  must  in  every  action  be  laid  in  some  place, 
the  place  is  not  material  in  an  action  for  a  transitory  trespass ; 
and  that  the  jury  of  the  county  where  the  veiiue  in  an  action  for 
such  trespass  is  laid  are  bound,  under  the  penalty  of  an  attaint, 
to  find  the  defendant  guilty,  although  it  appear  in  evidence  that 
the  trespass  was  committed  in  another  county. 
1.    Steph.  on  Plead.  310.||  In 


(S)  Of  a  Verdict  ichichjinds  a  Mailer  in  a  Foreign  Count i^.       135 

In  an  action  of  debt  against  an  executor  he  pleaded  plcne  ad-  Gllej).  47. 

mi)iistravif.     The  plaintiff  replied,  that  the  executor  had  assets  Dowdale's 

at  Exeter  m  the  county  o^  Devon.     Issue  being  joined  upon  the  iir^)  Every  ac- 

replication,    the  jury   found,  that  the  defendant  had   assets   in  tionofa 

Ireland.     This  was  hoiden  to  be  a  verdict  for  the  plaintiff:  and  transitory  na- 

by  the  court,  — It  is  usual  for  merchants  to  have  a  great  part  tare  may  be 

of  their  goods  in  foreign  parts,  and  God  forbid  that  such  goods  countVin^ 

should  not  be  liable  to  their  debts  in  England,  [a)  England, 
though  the  matter  arises  beyond  the  seas.    Per  Ld.  Mansfield,  Mostyn  v.  Fabrigas,  Cowp.  181. ; 
and  see  Melan  v.  Duke  of  Fitzjames,   1  Bos.  &  Pull.  158  || 

It  is  in  the  general  true,  that  the  jury  ought  to  find  every  local  Bro.  Verd. 
matter  in  its  proper  county.  pi.  so.  2  Roll. 

Abr.  688.  (M),  pl.l. 

But,  if  an  action  be  brought  for  a  local  matter  in  the  county   6  Rep.  47. 
of  A.  and  the  defendant,  by  pleading  a  release  in  the  county  of       "  gro^Da 
B.(b),  make  it  necessary  to  try  the  issue  concerning  the  validity  ^^asQ,  pi.  53. 
of  the  release  in  the  county  of  7?.,  the  jury  of  the  county  of  7i.   pl.ios.  Bro. 
may  assess  damages  for  the  local  matter  in  the  county  of  ^i.,  it  Trial,  pi.  us. 
being  a  maxim  of  law,  that  juulta  co?iccdimtur  jjer  obliquum  qua;   ^    °  \ 
no7i  concedwitur  per  directum.  |l(5)*The  re- 

lease being  a  transitory  matter,  the  plea  would  now  follow  the  venue  in  the  declaration,  and 
it  would  be  tried  in  the  county  of  ^I.ji 

If  in  an  action  brought  in  the  county  of  A.  the  general  issue 
be  pleaded,  the  jury  of  the  county  o^  A.  may  find  a  local  matter 
in  any  other  county,  provided  the  matter  be  incidental  to  the 
issue  joined  in  the  county  of  ^4. 

In  an  action  of  debt  upon  the  statute  against  bargaining  for  2  Roll.  Abr. 
pretended  titles,  the  barjjain  was  alleged  to  have  been  made  in   f.^^'  ^"^^  ^* 
the  county  of  Norfolk ;  but  the  land  bargained  for  was  in  the   5  Leon!  2.53 
county  of  Suffolk.     The  defendant  pleaded  7iil  debet,  and  issue   |jSee  the  case 
WMs  joined  upon  the  plea.     It  was  iiolden,  that  the  jury  of  the  of  Way  v. 
county  of  No  folk,  who  tried  the  issue,  might  find  the  value  of  ^f^^^'t^^^^' 
the  land  ;  because  the  value  thereof  is  incidental  to  the  issue.         Salk.65i. 
where  debt  was  held  to  lie  on  a  demise  of  lands  in  Jamaica;  for  it  w.is  founded  on  privity  of 
contract,  and  might,  therefore,  be  brought  any  where.|j 

If  in  an  action  of  debt  broutjht  in  the  county  of  A.  against  an   6  Rep.  47. 
heir  he  plead  tieiis  per  descent,  and  issue  be  joined  upon  the  plea,  ^o^^'Ja'e  i 
the  jury  may  find  assets  per  descent  in  any  county;  because  the 
heir  is  answerable  for  all  assets  per  descent. 

In  an  action  of  detinue  for  a  release  made  in  the  county  of  A.,   Bro.  Damage, 
the  plaintiff  alleged,  that,  by  reason  of  the  detention  of  the  re-  pi-  87.  Jenk. 
lease,  he  lost  lands  in  the  county  of  B.     The  defendant  pleaded  -°'  P'-  ^^• 
nan  detinet,  and  issue  was  joined  upon  the  plea.     It  was  hoiden, 
that  the  jury  of  the  county  of  y^.,  who  tried  the  issue,  might  assess 
damages  to  the  value  of  the  land  :  And  by  the  court,  — As  the  loss 
of  the  land  is  laid  in  aggravation  of  damages,  it  is  incidental  to 

Oft  O       ' 

the  issue. 

There  seems  to  be  good  reason  that  the  jury,  who  try  an  issue,   2  Roll.  Abr. 
should  in  every  case  assess  damages  for  a  matter  in  a  foreign   ess.  (L),  pi.  5. 
county,  which  is  laid  in  aggravation  of  damages,  notwithstanding 
the  matter  be  local j  otherwise  a  writ  must  go  to  a  jury  of  the 

K  4-  foreign 


156 


VERDICT. 


Cro.  Jac.  502, 
Bourn  v.  Car 
rioston. 


Cro.  Car.  570. 
Ireland  v. 
Lockwell. 
llSee  1  W, 


foreign  county  to  encjuire  of  the  damages  in  that  county,  which 
would  not  be  so  proper  ;  because  a  jury  are  not  liable  to  an 
attaint  for  a  false  verdict  upon  a  writ  to  enquire  of  damages. 

If  an  action  be  brought  in  an  inferior  court,  the  jury  by  whom 
an  issue  in  the  action  is  tried  may  find  any  matter  incidental  to 
the  isue,  although  it  arise  out  of  the  jurisdiction  of  the  court. 

An  action  of  debt  bein<T  brought  in  an  inferior  court  atjainst 
J.  S.  as  heir  to  J.  iVl  the  defendant  pleaded  rienspcr  descent,  and 
issue  was  joined  upon  the  plea.  The  jury  found  assets  out  of 
the  jurisdiction  of  the  court,  and  the  plaintiff  had  judgment.  A 
writ  of  error  being  brought,  it  was  assigned  for  error,  that  the 
jury  had  no  power  to  find  assets  out  of  the  jurisdiction  of  the 
inferior  court.  The  judgment  was  affirmed  :  And  by  the  court, 
—  As  the  matter  found  out  of  the  jurisdiction  of  the  inferior 
court  is  incidental  to  the  issue,  the  verdict  is  good. 

In  an  action  upon  the  case  for  words,  brought  in  an  inferior 
court,  the  plaintiff  alleged,  that,  by  reason  of  the  speaking  of 
the  words,  he  lost  customers  at  a  place  out  of  the  jurisdiction  of 
baund.  74.  b.||  the  court.  The  defendant  having  pleaded  not  guilty,  the  jury 
found  a  verdict  for  the  plaintiff,  and  assessed  damages  to  the 
amount  of  a  hundred  marks ;  and  judgment  was  given  for  the 
plaintiff.  A  writ  of  error  being  brought,  it  was  assigned  for 
error,  that  the  jury  have  assessed  damages  for  a  matter  arising  out 
of  the  jurisdiction  of  the  court,  which  it  was  said  they  had  no 
power  to  do.  The  judgment  was  affirmed  :  And  by  the  court,  — 
Tlie  jury,  by  whom  an  issue  is  tried  in  an  inferior  court,  cannot 
find  an  original  matter,  unless  the  same  arose  within  the  juris- 
diction of  the  court ;  but  the  verdict  is  in  the  present  case  good ; 
because  the  matter  alleged  out  of  the  jurisdiction  of  the  court, 
which  is  laid  in  aggravation  of  damages,  is  not  an  original  matter, 
but  incidental  to  the  issue. 

It  is  a  rule  of  law,  that  a  jury  cannot  find  a  person  indicted  for 
an  offence  guilty,  in  any  other  county  than  that  wherein  the 
offence  was  commited ;  it  being  a  maxim  of  law,  that  ubi  quis  de- 
Imquit  ibi  puniehir. 

But  if  cT.  S.f  who  has  stolen  goods  in  the  county  of  ^.,  carry 
them  into  the  county  of  B.,  he  may  be  found  guilty  of  larceny  in 
the  county  of  B. :  for,  as  the  legal  possession  as  well  as  the  pro- 
perty of  the  goods  stolen  does,  notwithstanding  the  felonious 
taking,  continue  in  the  person  from  whom  they  were  taken,  every 
moment's  continuance  of  the  illegal  possession  obtained  by  the 
be  committed  thief  is  as  much  a  felonious  taking  as  the  first  taking  was ;  and, 
on  the  bound-  consequently,  he  does,  by  continuing  the  illegal  possession  of 
ormoreconn-  ^^^  ^otJ^s  in  the  county  of  ^.,  become  guilty  of  larceny  in  that 
ties,  or  within    COunt}^ 

five  hundred  yards  thereof,  or  shall  be  begun  in  one  county  and  completed  iii  another,  every 
such  felony  or  misdemeanor  mny  be  dealt  with,  enquired  of,  tried,  determined,  and  punished 
in  any  of  the  said  counties,  in  the  same  manner  as  if  actually  and  wholly  committed  therein. 
And  see  Arcbbold's  C.  L.  5.|| 


6  Rep.  47. 
Dowdale's 


H.P.C.69. 
1  Hawk,  c,  55 
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where  any  fe- 
lony or  misde' 
meanor  shall 


(T)  Of 


(^U)  Of  a  Verdict  contrarif  to  Matter  of  Estoppel.  IS7 

(T)  Of  a  Verdict  which  is  contrary  to  a  Matter  of 
Record. 

"p^VERY  verdict,  so  far  as  it  is  contrary  to  a  matter  of  record,  Bro.Verd. 

is  bad;  becuuse  more  credit  is  due  to  the  record  than  to  the  pl-^e. 
verdict. 

If  the  jury  find  any  thing  contrary  to  what  one  of  the  parties  ^^id. 

to  the  action  has  confessed,  the  verdict  is  as  to  so  much  bad;  be- 
cause it  is  a  finding  contrary  to  a  matter  of  record. 

To  a  writ  of  scire  facias  brought  against  J.  S.  as  heir  to  his  Palm.  20. 

father,  upon  a  recognizance  entered  into  by  his  father,  he  pleaded  Crawley's 

ric7is  •per  descent.     Issue  being  joined  upon  the  plea,  the  jury  ^.?^^^j  ^  j^j?  ,, 

found,  that  J.  S.  had  land  by  descent  as  heir  to  his  father ;  and  r.  44.5, 

the  plaintiff  had  execution  of  the  land.     An  action  of  ejectment  ||The  first  ver- 

being  afterwards  brought  by  J.  S.,  in  order  to  recover  the  posses-  J^'^t  seems  to 

sion  of  the  same  land,  the  jury  found  that  the  land  did  not  de-  ^If  k^^"  f,^' 

1         -r  r^        .     •  1  •     r>    I  1  I         •  1  •  pressly  on  the 

scend  to  J.  S.  as  hen*  to  his  rather,  but  that  it  came  to  him  as   point  in  issue, 

donee  in  tail  upon  the  death  of  his  father.     The  verdict  was  and  between 
holden  to  be  bad ;  because  it  is  contrary  to  the  verdict  in  the  ^^e  same  par- 
action   upon  the  writ  of  scire  facias^  it  being  thereby  found  that  c^se  a"verclkt 
the  land  did  descend  to  J.  S.  as  heir  to  his  father.  is  conclusive. 

See  judgment  of  Z>e  Grey  C.  J.,  11  Sta.  Tri.  261.   22  Howell's  Sta.  Tri.  588. ;  and  see  i  Phil- 
lipps  on  Ev.  304.  and  cases  there  collected.jl 

It  is  in  one  book  laid  down  generally,  that,  if  a  verdict  have  i  Roll.  R.  443, 
been  found  against  a  tenant  in  tail,  no  one  of  the  issue  in  tail  can  Crawley  v. 
falsify  the  verdict. 

But  in  another  book  it  is  said,  that  although  no  one  of  the  Ld.  Raym. 
issue  in  tail  can  falsify  a  verdict,  which  has  been  found  against  a  i?"^°: 
tenant  in  tail,  directly,  he  may  do  it  obliquely ;  as,  by  shewing  Lj^^y^ence 
that  the  tenant  in  tail  did  not  give  a  material  thing  in  evidence, 
which  it  is  in  his  power  to  give. 

If  a  venij-e  facias  de  novo  have  been  awarded,  the  first  verdict,  Cro.  Jac.627, 
notwithstanding  it  be  continued  upon  the  record,  is  a  nullity ;  |^a."g'ey  v. 
and,  consequently,  the  second  verdict  is  not  bad,  although  it  be 
contrary  to  the  first. 

(U)  Of  a  Verdict  which  is  contrary  to  a  Matter  of 
Estoppel. 

TT  is  more  proper  to  plead  a  matter  of  estoppel,  than  to  give  it  1  lust.  227. 

in  evidence ;  because,  when  the  matter  of  estoppel  is  pleaded, 
the  judgment  of  the  court  may  be  had  thereupon  without  going 
to  trial. 

But  a  matter  of  estoppel  may  be  given  in  evidence ;  and  if  such  [^  ^^^' 
matter  be  given  in  evidence,  and  the  jury  find  contrary  thereto,  2  Rep.  4. ' 
the  verdict  is  bad.  Cro.  Eliz.  i4o. 

1  Leon.  206. 

II But  it  is  now  settled  that,  unless  pleaded  by  way  of  estoppel,  Outram  v. 
such  matter  is  not  conclusive      In  a  late  case  of  an  action  on  the  ^^o^ewood, 
case  for  widening  a  water  channel,  and  thereby  damaging  the  voo^ht^v^*' 

plaintiff's 
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note(l),  con- 
tra ;  and  see 

II  East,  188.1J 


plaintiff's  mill,  the  Court  of  King's  Bench  held,  that  a  verdict 
obtiiined  by  llie  defendant  in  a  former  action,  which  had  been 
brought  by  the  plaintiff  for  tiie  same  cause,  was  not  conclusive  as 
evidence  under  the  general  issue,  though  it  would  have  had  that 
effect  if  pleaded  in  bar  by  way  of  estoppel.  When  a  judgment  is 
pleaded  as  an  estoppel,  the  plaintiff  will  not  be  allowed  to  dis- 
cuss the  case  with  the  defendant,  and  for  the  second  time  to 
vex  him  by  the  agitation  of  the  same  question;  but  if  the  de- 
fendant plead  not  guilty  in  the  second  action,  he  has  thereby 
elected  to  submit  his  case  to  the  jury,  who  are  to  give  their  ver- 
dict upon  the  whole  evidence  submitted  to  them.  The  jury  upon 
the  general  issue  are  to  try,  not  whether  the  plaintiff  is  estopped 
from  trying  the  question,  but  w^hether  the  defendant  be  really 
guilty  of  the  wrongful  act  imputed  to  him.|| 

If  J.  S.,  after  having  by  indenture  demised  certain  premises 
for  a  term  of  years,  during  the  term  bring  an  action  of  ejectment 
for  the  recovery  of  the  possession  of  the  premises,  and  the  inden- 
ture be  given  in  evidence,  and  the  jury  find  contrary  thereto,  the 
verdict  is  bad ;  because  it  is  contrary  to  a  matter  of  estoppel :  for 
the  jury  ought  in  such  case  either  to  find  for  the  defendant,  or  to 
find  the  matter  specially. 

(W)  Of  a  Verdict  which  is  contrary  to  something  that 
is  confessed,  or  not  denied,  in  the  Pleadings. 

TF  the  jury  find  one  thing  contrary  to  some  other  thing,  that  is 
confessed,  or  not  denied,  in  the  pleadings,  the  verdict  is  as  to 
so  much  bad  ;  because  the  jury  had  nothing  to  do  with  that  which 
is  confessed,  or  not  denied  in  the  pleadings. 

The  tenant  in  an  action  of  dower  pleaded,  that  the  husband 
of  the  demandant  did  not  die  seised  of  the  estate  of  which  she 
demanded  dower,  and  issue  was  joined  upon  the  plea.  The  jury 
found  that  the  husband  died  seised  ;  but  they  likewise  found, 
that  the  estate  was  not  liable  to  dower.  The  latter  part  of  the 
verdict  was  holden  to  be  bad  ;  because,  as  the  plea  does  not  deny 
the  liability  of  the  estate  to  dower,  it  virtually  confesses  it. 

If  the  demandant  in  an  action  of  waste,  wherein  the  waste  is 
charged  in  a  place  called  A.,  plead,  that  there  is  no  such  place 
as  A.,  and  issue  be  joined  upon  the  plea,  and  it  be  found  against 
him,  the  jury  have  no  power  to  enquire  whether  the  waste  were 
committed ;  because  the  commission  of  the  waste  is  not  denied 
in  the  plea. 

An  action  of  debt  being  brought  upon  a  bond,  with  condition 
to  perform  an  award  to  be  made  by  J.  S.,  the  defendant  pleaded, 
that  J.  S.  did  not  make  the  award  alleged  by  the  plaintiff.  The 
plaintiff  replied,  that  J.  S.  did  make  the  award  ;  and  issue  was 
joined  upon  the  replication.  The  jury  found,  that  J.  S.  did  make 
the  award ;  but  they  found  likewise  a  matter  in  avoidance  there- 
of, {a)  The  latter  part  of  the  verdict  was  holden  to  be  bad :  and 
by  the  court,  —  The  award,  as  the  issue  is  only  whether  ,/.  S.  did 
make  it,  shall  be  taken  to  be  good,  unless  it  appear  upon  the 

face 
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face  thereof  to  be  bad;  and,  as  the  defendant  could  not  have  \\^oe  Plean 
rejoined    any  matter  in  avoidance  of  the    award,    because  this  and  Pleading, 
would  have  been  a  departure,  the  jury  had  no  power  to  find  (^^  ^°'-  ^^^  H 
snch  matter. 

In  an  action  of  debt  against  an  heir,  upon  the  bond  of  his  Jenk.  102. 
father,  the  defendant  pleaded,  that  he  had  nothing  by  descent  Molineux's 
except  twenty  acres  of  land  in  A.     The  plaintiff  replied,  that,   ^^^^' 
besides  the  twenty  acres  in  ^.,  he  had  forty  acres  of  land  by 
descent  in  B.     The  defendant  rejoined,  that   he  had   not  forty 
acres  of  land  by  descent  in  B.,  and  the  issue  joined  upon  the  re- 
joinder Was  found   for  him.     It  was  holden,  that  the  plaintiff 
should  have  judgment,  notwithstanding  the  verdict  for  the  defend- 
ant :  and  by  the  court,  —  As  the  defendant  has  confessed   the 
having  of  twenty  acres  of  land  by  descent,  the  plaintiff  has  a  right 
to  judgment  as  to  these. 

In  an  action  of  replevin  the  defendant  alleged,  that  the  plain-  2  Mod.  s. 
tiff  held  of  him  by  the  yearly  rent  of  twelve  shillings,  and  a  heriot  Wilcox  v. 
upon  every  alienation ;  and  he  avowed  the  taking  for  a  heriot.  Skipwith. 
The  plaintiff  traversed,  that  a  heriot  was  due  upon  every  alien- 
ation, and  issue  was  joined  upon  the  traverse.     The  jury  found, 
that  the  holding  was  by  the  yearly  rent  of  three  shillings,  and  a 
heriot  upon  every  alienation.     Upon  a  motion  in  arrest  of  judg- 
ment it  was  insisted,  that  the  defendant  ought  not  to  have  judg- 
ment; because  the  tenure  found  is  different  from  that  alleged. 
Judgment  was  given  for  the  defendant:  and  by  the  court, —  It  is 
alleged  in  the  pleadings,  that  the  plaintiff  held  of  the  defendant 
by  the  yearly  rent  of  twelve   shillings,  and   heriot   upon  every 
alienation ;  and  it  is  a  rule  of  law,  that  whatever  is  well  alleged 
in  the  pleadings,  and  not  denied,  shall  be  taken  to  be  as  alleged, 
notwithstanding  the  jury  find  contrary  thereto. 

(X)  What   Omission  in  the  Pleadings  is  cured   by  a 

Verdict. 

T^HE  want  of  having  set  out  the  writ,  which  would  be  bad  upon  2  Lill,  Abr. 

a  demurrer,  is  cured  by  a  verdict ;  for  the  court  will,  in  sup-  797. 
port  of  the  verdict,  intend  it  to  have  been  proved  at  the  trial,  that 
there  was  a  writ. 

But  if  a  writ,  which  appears  upon  the  face  thereof  to  be  bad,  ii,id. 

is  set  out,  the  badness  of  the  writ  is  not  cured  by  a  verdict ;  for 
it  can  never  be  intended,  that  such  writ  was  proved  to  be  good. 

If  it  be  not  alleged  in  the  declaration  in  an  action  of  trespass,  Carth.  389. 
that  the  trespass  charged  was  committed  upon  a  day  certain,  the  Blackall  v. 
declaration  is  bad  upon  demurrer.     But  the  omission  of  such  ^fj^'t^Q 
allegation  is  cured  by  a  verdict;  for,  as  the  diiy  is  not  material  in    ^  ^j^j^j^  gg^^ 
an  action  of  trespass,  the   court  will,  in  support  of  the  verdict,  S.C.  Com.  12. 
intend,  that  the  trespass  was  proved  to  have  been  committed  upon 
a  day  antecedent  to  the  commencement  of  the  action. 

If  a  defective  title  be  set  out  in  the  pleadings,  the  defect  is  Plowd.  203. 
cured  by  a  verdict ;  for  the  court  will,  in  support  of  the  verdict,  Salk.  365, 
intend,  that  it  was  supplied  by  evidence  :  but,  if  a  bad  title  be 
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set  out  in  the  pleadings,  the  badness  is  not  cured  by  a  verdict: 
for  the  court  will  never  intend,  that  a  title,  which  is  apparently 
bad,  was  proved  to  be  good. 

II The  rule  as  deduced  from  the  authorities  by  Serjt.  Williams, 
is,  that  where  there  is  any  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  upon  demurrer,  yet  if  the  issue  joined  be 
such  as  necessarily  required  on  the  trial  proofs  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  direct  the 
jury  to  give,  or  the  jury  would  have  given  the  verdict,  such  de- 
fect, imperfection  or  omission  is  cured  by  verdict,  by  the  com- 
mon law,  or  in  the  phrase  often  used,  such  defect  is  not  any 
jeofail  after  verdict.  But  where  there  was  any  defect,  omission 
or  imperfection,  though  in  form  only,  in  some  collaiei-al  parts 
of  the  pleading,  that  were  not  in  issue  between  the  parties,  so 
that  there  was  no  room  to  presume  that  the  defect  or  omission 
was  supplied  by  proof,  a  verdict  did  not  cure  them  by  the  com- 
mon law;  but  these  defects  are  now  cured  by  the  several  statutes 
of  jeofails  after  verdict,  and  by  the  4  Ann.  c.  16.  §  2.  after  judg- 
ment by  default.  But  still  if  the  plaintiff  states  a  defective  title, 
or  totally  omits  to  state  any  title,  or  cause  of  action,  a  verdict  will 
not  cure  such  defect,  either  at  common  law,  or  by  the  statute  of 
jeofails  ;  for  the  plaintiff  need  not  prove  more  than  what  is  ex- 
pressly stated  in  the  declaration,  or  is  necessarily  implied  from 
the  facts  which  are  stated.  1| 

In  an  action  of  assumpsit  upon  a  bill  of  exchange  there  was  a 
verdict  for  the  plaintiff,  and  judgment  was  given  for  him.  A 
writ  of  error  being  brought,  it  was  assigned  for  error,  that  it  is 
not  alleged  in  the  declaration,  that  the  plaintiff  did  pay  the  money 
due  upon  the  bill  to  the  last  indorsee ;  and  that,  as  this  is  not 
alleged  (c),  the  plaintiff  ought  not  to  recover  ;  because  the  defend- 
ant, unless  the  money  were  paid  to  the  last  indorsee,  is  liable  to 
an  action  for  it.  The  judgment  was  affirmed  :  and  by  the  court, 
—  After  a  verdict  it  shall  be  intended  that  the  money  was  proved 
to  have  been  paid  to  the  last  indorsee.  It  is  alleged,  that  the 
money  was  paid  upon  account  of  the  defendant,  which  it  cannot 
have  been,  unless  it  was  paid  to  the  last  indorsee. 

In  an  action  of  covenant  the  breach  assigned  was,  that  the 
defendant  did  not  offer  to  grant  an  advowson  to  the  plaintiff 
before  he  granted  it  to  J.  S.  The  defendant  pleaded,  that  he 
did  not  grant  the  advowson  to  J.  S.,  and  issue  was  joined  upon 
the  plea.  A  verdict  being  found  for  the  plaintiff,  it  was  in  arrest 
of  judgment  insisted,  that  it  is  not  alleged,  that  the  defendant 
granted  the  advowson  to  J.  S.  by  deed,  and,  consequently,  as  no 
grant  of  advowson  except  it  be  by  deed  is  good,  there  is  not  a 
breach  of  covenant  assigned.  Judgment  was  given  for  the 
plaintiff:  and  by  the  court,  —  It  shall,  in  support  of  the  verdict, 
be  intended,  that  a  grant  to  J.  S.  by  deed  was  proved. 

In  another  book,  wherein  this  case  is  cited,  it  is  said,  that,  as  no 
grant  of  an  advowson,  except  it  be  by  deed,  is  good,  it  is  to  be 
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presumed,  that  the  jury  would  not  have  found  a  verdict  for  the    Yateman. 
plaintifF,  unless  a  grant  to  J.  S.  by  ileed  had  been  proved. 

[In  an  action  against  an  uncjualificd  person  for  using  a  gun,   Avery  v. 
the  declaration  stated,  that  the  defendant  used  a  gun,  bci/ig  a?i   Hoole, 
emtne  for  the  destruction  of  mme.     In  arrest  of  judirment  it  was   \'^^^'^'^^: 
objected,  tliat  it  was  not  averred,  that  the  defendant  used  the  gun   tower  v       ° 
for  the  destruction  of  game,  but  the  court  over-ruled  the  objec-   Gardiner, 
tion.     Lord  Mansfield  observed,  that,  according  to  one  way  of  ^  Barn,  &  C. 
pointing,  the  offence  was  sufficiently  charged,  and  that  such  an   "^^■" 
ambiguity,  though  it  might  be  a  good  cause  of  special  demurrer,  or 
an  objection  to  a  conviction,  was  cured  by  verdict.] 

The  omission  of  alleging  a  matter  in  the  pleadings,  which  is 
essential  to  the  action,  is  never  cured  by  a  verdict ;  because 
every  such  matter,  it  being  traversable,  must  be  alleged,  that  it 
may  be  put  in  issue. 

If  the  declaration  in  an  action  of  trespass,  brought  by  a  master   i  Bulstr.  163. 
for  the  beating  of  his  servant,  do  not  charge,  that  by  reason  of  ■^•^o"- 
the  beating  the  plaintiff  lost  the  service  of  his  servant,  the  omis- 
sion is  not  cured  by  a  verdict;  the  loss  of  service  being  the  gist 
of  the  action. 

The  declaration  in  an  action  of  trespass,  brought  for  keeping  Salk.  662. 
a  bull  accustomed  to  run  at  persons,  did  not  charge,  that  the  de-  Buxendin  v. 
fendant  knew  the  bull  was  accustomed  to  run  at  persons.    It  was  j^  ^^^'0^9. 
holden,  that  the  omission  is  not  cured  by  a  verdict ;  because  it  is 
an  omission  of  that  which  is  the  gist  of  the  action.    As  it  was  not 
moreover  necessary  for  the  plaintifF  to  prove  that  the  defendant 
knew  the  bull  was  accustomed  to  run  at  persons,  it  not  being 
alleged,  the  court  cannot  intend  that  this  was  proved. 

[In  an  action  on  a  bill  of  exchange  against  the  iyidorsor,  the  Rushton  v. 
plaintifF  did  not  allege  notice  to  the  defendant  of  the  refusal  by  Aspinall, 
the  acceptor,  or  indeed  a  demand  and  refusal  by  the  acceptor  on  ^o'^gl-  679. 
the  day  when  the  bill  was  payable.      It  was  insisted,  that  this 
was  cured  by  the  verdict;  that  it  must  be  presumed,  that  those 
facts  were  proved  at  the  trial.     But  by  the  court,  —  It  was  not 
requisite  for  the  plaintifF  to  prove,  either  the  demand  on  the  ac- 
ceptor,   or  notice  to  the  defendant;    because  they  are  neither 
laid  in  the  declaration,  nor  are  they  circumstances  necessary  to 
any  of  the  facts  charged.     If  they  were  to  be  presumed  to  have 
been  proved,  no  proof  at  the  trial  can  make  good  a  declaration, 
which  contains  no  ground  of  action  on  the  face  of  it.     The  pro- 
mise alleged  to  have  been  made  by  the  defendant  is  an  inference 
of  law,  and  the  declaration  does  not  contain  premises  from  which 
such  an  inference  can  be  drawn. 

In  an  action  of  debt  on  19  G.  2.  c.  30.  for  the  penalty  of  50/.  Spieres  v. 
for  impressing  a  mariner  in  the  West  India  trade,  it  was  not  f^  "^'p  j.j 
averred  in  the  declaration  that  he  had  not  deserted  from  any  of 
his  majesty's  ships  of  war.  A  verdict  was  had  for  the  plaintifF, 
and  upon  motion  in  arrest  of  judgment  for  this  omission,  it  was 
contended  by  his  counsel,  that  it  must  be  presumed,  after 
verdict,  that  this  was  proved  at  the  trial.     But  by  the  court,  — 
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Nothing  is  to  be.  presumed  after  verdict,  but  what  is  expressly 
stated  in  the  declaration,  or  what  is  necessarily  implied  from 
those  lacts  which  are  stated.  At  the  trial  it  is  only  necessary  to 
prove  what  is  alleged  in  the  declaration :  and  here  it  was  only 
alleged  that  the  mariner  had  not  deserted  from  a  particular  ship  : 
therefore  we  cannot  presume,  that  in  this  case  it  was  proved  he 
had  not  deserted  from  ojuj  of  his  majesty's  ships.] 

II  So,  where  in  an  action  on  the  case  for  an  injury  to  the  plain- 
tiffs reversion  in  a  yard,  the  declaration  stated  injuries  in  terms 
which  most  aptl}'  applied  to  the  possession  only,  and  there  was 
no  allegation  that  the  plaintiff  had  been  injured  in  his  rever- 
sionary estate,  the  court,  after  verdict  for  the  plaintiff,  held  th.at 
the  omission  was  not  cured,  and  the  judgment  was  arrested. 

So,  in  debt  on  the  2  &  3  Ed.  6.  c.  1.,  for  not  setting  out  tythes, 
an  omission  to  state  that  the  tythes  had  been  paid  or  payable 
within  forty  years  next  before  the  act,  was  held  fatal  atl:er  ver= 
diet  for  the  plaintiff. 

Where  the  declaration  alleged  that  the  defendant  was  assist- 
ant overseer,  that  a  rate  for  relief  of  the  poor  was  made  and 
duly  allowed,  and  although  defendant  as  such  assistant  over- 
seer had  the  rate  in  his  possession,  and  plaintiff  at  a  reason- 
able time  demanded  the  inspection  of  it,  and  tendered  one  shil- 
ling, yet  defendant  refused  to  produce  it,  whereby  he  forfeited 
20/. ;  it  was  held  on  motion  in  arrest  of  judgment,  that  the  count 
was  sufficient :  for  if  the  defendant  had  the  rate  in  his  custody 
as  assistant  overseer,  it  might  be  presumed,  after  verdict,  that 
it  was  his  duty  to  produce  it  when  lawfully  demanded. 

So,  where  the  plaintiff  declared,  that  in  consideration  that 
plaintiff,  at  defendant's  request,  would  consent  to  suspend  pro- 
ceedings against  A.  on  a  cogtiovit,  defendant  promised  to  pay 
30/.  on  account  of  the  debt  on  the  first  of  Apj'il  next,  and  the 
declaration  averred  generally  that  the  plaintiff  did  suspend  pro- 
ceedings on  the  cognovit^  it  was  held,  that  after  verdict  this 
averment  was  sufficient,  since  it  must  be  intended  to  have  been 
proved  that  plaintiff  either  suspended  proceedmgs  absolutely  or 
for  a  reasonable  time. 

In  an  action  against  the  Bank  of  England  the  declaration 
alleged  that  the  plaintiff  was  lawfully  possessed  of  certain  three 
per  cent,  annuities  in  the  care  of  the  defendants,  and  standing  in 
their  books  in  the  name  of  the  plaintiff,  for  the  purpose,  amongst 
other  things,  of  paying  him  all  dividends  which  might  accrue 
due  in  respect  of  the  stock  whilst  the  same  should  not  be  trans- 
ferred in  the  said  books  with  the  authority  of  the  plaintiff;  and 
that  the  plaintiff  was  entitled  to  the  stock ;  and  that  it  had  not 
been  transferred  in  the  books  to  any  person  by  his  authority ; 
and  thereupon  it  was  the  duty  of  the  defendants  to  pay  the 
plaintiff  the  dividends  whilst  the  same  was  not  transferred,  yet 
the  defendants  had  not  paid  them.  This  declaration  was  held 
bad  for  want  of  an  averment  that  the  dividends  had  been  issued 
by  the  government  to  the  bank ;  since,  until  they  were  issued,  it 
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was  not  the  duty  of  the  bank  to  pay  them,  and  there  was 
nothuig  in  the  verdict  of  the  jury  to  remedy  the  want  of  such  an 
averment. 

Where  the  assignee  of  the  reversion  sued  the  assignee  of  the    Harris  v. 
lessee  in  covenant" for  rent,  c^-c,  and  the  phiintifF  in  his  declara-  Jgj^'j^^'g^g^ 
tion  alleged  only  that  the  lessor  was  seised   of  the  tenemeiits, 
without   shewing   of  what  estate ;  this   was  held,  after  verdict, 
sufficient. 

Where   a  declaration    on  the    gaming    act  alleged  that  the  Taylor  v.  WQ- 
party  lost  to  the  defendant  by  playing  iiCroiige  et  noire,  this  was  ^^''"^' ^  ^'"°- 
held    sufficient   after   verdict    (on   error),   without  alleging  the 
money  to  have  been  lost  by  playing  with  him-jj 

(Y)  What  Mistake,  or  Omission,  in  the  Copy  of  the 
Issue  dehvered.  is  cured  by  a  Verdict. 

TN  the  first  count,  in  the  copy  of  the  issue  delivered  in  an  action  Barnes,  477. 
■^  of  assumpsit,  instead  of  its  being  alleged,  that  the  defendant  Johns  v. 
was  indebted  to  the  plaintiff,  it  was  alleged,  that  the  plaintiff  was  ^™^'  ' 
indebted  to  the  plaintiff.     The  other  counts  were  right,  and  the 
mistake  in  the  first  count  was  corrected  in  the  record  of  7iisi 
prius :  but  it  was  done  without  leave  of  the  court.     A  motion 
being  made  to  set  aside  the  verdict  obtained  by  the  plaintiff,  on 
account  of  the  variance  betwixt  the  copy  of  the  issue  delivered 
and  the  record  of  nisi  prius,  it  was  holden,  that,  as  the  variance 
is  not  in  a  thing  material  to  the  issue,  the  verdict  is  good. 

Upon  a  rule  to  shew  cause  why  the  verdict  obtained  by  the   MS.  Rep. 
plaintiff  should  not  be  set  aside,  it  appeared,  that  in  the  recital  J^^^^J^""  ^• 
of  the  writ  in  the  copy  of  the  issue  delivered,  the  defendant,   4 'qIJj'^  c'b. 
whose  name  was  John,  was  called  James ;  that  in  other  parts  of  ||2  \viis.  r. 
the  copy  of  the  issue  delivered  he  was  called  Johii  ,•  and  that  no   243. ;  and  see 
defence  was  made  at  the  trial.     The  rule  was  discharged :  and   iWils.  leo.lj 
by  the  court,  —  The  variance  in  this  case  is  so  immaterial,  that 
no  advantage  can  be  taken  thereof  after  a  verdict. 

II  Wliere  a  bill  was  filed  against  three  persons  by  name,  and   ^lay  v.  Pige, 
on  entering  the  finding  of  the  jury  on  the  postea,  part  of  the   ^  j^'^S-  ^^^^ 
Christian  name  of  one   of  them  was  omitted,   it  was  held  no      "       "       ' 
ground  of  error.  || 

These  words,  et  prcjedictus  quercns  similiter,  were  inserted  in   1  Barnard.  58. 
the  copy  of  the  issue  delivered,  in  the  room  of  the  words,  et  ^'^p"^^^^^ 
pradictus  defefidetis  similiter :  the  verdict  was  holden  to  be  bad.      11  j^  ^  l^^g  ' 
case  this  mistake  was  held  amendable  after  verdict,  and  not  a  ground  for  arresting  the  judg- 
ment.   Wright  q.  t.  v.  Horton,  6  Maule  &  S.  50.     1  Stark  Ca.  400.|| 

In  the  copy  of  the  issue  delivered,  the  name  of  the  defendant  Barnes,  475. 
was  inserted  instead  of  that  of  the  plaintiff,  in  the  joining  of  issue ;  gj^^ons"  ^' 
but  in  the  record  of  nisi  prius  the  plaintiff's  name  was  inserted. 
A  motion  was  made  to  set  aside  the  verdict  obtained  by  the  plain- 
tiff, on  account  of  the  variance  betwixt  the  copy  of  the  issue  de- 
livered and  the  record  of  nisi  prius.  The  verdict  was  holden  to 
be  good,  because  it  was  general,  and  there  was  another  issue 
which  was  well  joined. 

These 
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Barnes,  475. 
Rye  V.  Cross- 
man. 


Barnes,  476. 
Wreathock  v. 
Bin<;hani. 


Barnes,  445. 
Grave  v.  Cliff; 
Jjand  see 
Cowp.  407. 
2  Bins.  58411 


Jones  V. 
Tatham, 
8  Taunt.  634. 


Doe  dem. 

Cotterill  v. 

Wylde, 

2  Barn.  &  A. 

472.;  and  see 

1  Chitt.R.  277 

Grundy  v. 

Mell,  1  New 

R.  28. ;  and 

see  Cooke  v. 

Burke, 

5  Taunt.  164.; 


These  words,  and  the  said  plaintiff  lilccmse^  were  omitted  in  the 
copy  of  the  issue  delivered.  The  plaintiff  obtained  a  verdict: 
but  as  the  defendant  relied  upon  the  materiality  of  the  omission, 
and  made  no  defence  at  the  trial,  a  rule  was  granted  to  shew 
cause  why  the  verdict  should  not  be  set  aside.  Upon  shewing 
cause,  it  was  insisted,  that  the  record  of  nisi  prius  is  right,  and 
that  the  issue  is  amendable  after  a  verdict.  The  rule  was  made 
absolute  :  and  by  the  court,  —  This  is  a  material  variance,  and, 
as  the  defendant  relied  upon  it,  and  did  not  make  any  defence  at 
the  trial,  it  is  fatal. 

In  an  action,  brought  by  the  indorsee  of  a  promissory  note 
against  an  indorsor,  the  name  of  the  indorsor  was  omitted  in  the 
copy  of  the  issue  delivered,  which  was  in  these  words,  he  the  said 
indorsed,  instead  of  these  words,  he  the  said  J.  S.  iiidorsed;  but 
the  indorsor's  name  was  inserted  in  the  record  of  nisi  privs. 
The  plaintiff  obtained  a  verdict;  but,  as  the  defendant  relied 
upon  the  materiality  of  the  variance,  and  did  not  make  any  de- 
fence at  the  trial,  the  verdict  was  set  aside. 

These  words,  a7id  the  said  plaintiff  likewise^  were  omitted  in  the 
copy  of  the  issue  delivered  ;  but  they  were  inserted  in  the  record 
of?iisi  priiLs.  Upon  shewing  cause  against  a  rule  for  setting 
aside  the  verdict  obtained  by  the  plaintiff,  it  appeared  that  one 
of  the  counsel  for  the  defendant  did  at  the  trial  object  to  the  suf- 
ficiency of  the  plaintiff's  evidence.  This,  although  no  witness 
for  the  plaintiff  was  cross  examined,  and  although  no  witness  was 
called  for  the  defendant,  was  holden  to  be  such  a  making  of  de- 
fence at  the  trial  as  cured  the  omission. 

[j  Where  in  trespass  there  was  a  variance  between  the  issue 
delivered  and  the  nisi  prius  record,  and  the  record  agreed  with  the 
declaration,  the  court  refused  to  grant  a  new  trial  ;  for  the  issue 
delivered  was  no  record,  and  the  defendant  need  not  have  accepted 
it,  as  it  was  incorrect. 

And  the  court  made  the  same  determination  in  a  case  where  it 
did  not  appear  what  were  the  terms  of  the  declaration ;  since,  if 
that  was  right,  the  defendant  ought  to  have  returned  the  issue 
for  not  corresponding  with  it. 
.     Tidd'sPrac.  957. 

Where,  to  a  rejoinder  concluding  with  a  verification,  the  plain- 
tiff added  the  similiter^  instead  of  taking  issue  on  it,  and  he  took 
the  record  down  to  trial,  and  the  defendant  obtained  a  verdict, 
the  court  refused  to  grant  a  new  trial,  but  amended  the  record.  || 
sed  vide  2  Moo.  215. 


Freem.  529. 
Blackmore  v. 
Cumberford. 


(Z)  Of  divers  Things,  which  did  not  fall  properly 
under  any  of  the  foregoing  Heads,  Hand  herein  of 
Cases  where  the  Defect  of  the  Verdict  may  be  sup- 
plied by  Writ  of  Enquiry,  or  by  Amendment.il 

T^HE  question  was,  whether  a  verdict,  which  found  a  deed  in 
hccc  verba,  found  all  that  was  recited  in  the  deed.     It  was 

holden 


(Z)  Things  not  comprized  in  the  foregoing  Heads,  1^5 

hoklen  that  it  did  not.   And  by  the  court,  —  If  it  should  he  hoklen, 

that  a  venhct,  which  finds  a  deed  in  h(vc  verba  fuids  all  that  is 

recited  in  the  deed,  the  jury,  who  are  sworn  to  find  the  truth, 

would,  whenever  there  is  a  false  recital  in  a  deed,  find  a  falsity. 

It  has  been  observed,  that  if  a  deed  of  bargain  and  sale,  wherein 

the  consideration  money  is  recited  to  have  been  paid,  be  found,  it 

is  found  that  the  money  is  paid ;  but  the  observation  does  not 

apply,  it  not  being  in  such  case  found,  that  the  consideration 

money  is  paid ;  nor  is  it  necessary  that  this  should  be  found ; 

for,  if  any  sum  of  money  be  mentioned  in  a  deed  of  bargain  and 

sale  as  the  consideration,  the  deed  is  good,  although  the  money 

have  not  been  paid. 

The  panel  of  the  jury,  who  were  to  try  an  indictment  against   i  Barnard. 

Willis^  was  by  mistake  annexed  to  the  dikrimas  upon  an  indict-   Jv^,,.^^''/ 

'•'  -T-.  11  ij?i-U       VVillis  and 

ment  tor  the  same  offence  agamst  Broian  ;  and  tlie  panel  oi  tne   grown. 

jury,   who  were  to  try  an  indictment  against  Brown,   was    by   Cro.Jac.396. 

mistake  annexed  to  the  distringas  upon  an  indictment  for  the  same 

offence  against   Willis.     The  verdict  found  in   both  cases  were 

holden  to  be  bad;  because  they  were  found  by  juries,  who  had 

not  authority  to  try  the  indictment. 

It  is  in  the  general  true,  that  if  the  jury  do  not,  where  damages  Trial  per  Pah, 
or  costs  ought  to  be  assessed,  assess  either,  or  both,  as  the  case 
may  require,  the  verdict  is  bad. 

In  an  action  of  annuity  the  jury  found,  that  so  much  of  the  sLill.Abr. 
annuity  as  the  plaintiff" claimed  was  in  arrear;  but  they  did  not  ''^^• 
assess  either  damages  or  costs.  The  verdict  was  holden  to  be 
defective :  and  it  was  likewise  holden,  that  the  defect  could  not 
be  made  good,  by  awarding  a  writ  of  enquiry  to  ascertain  the 
damages  and  costs.  But  if  in  a  case,  wherein  damages,  or  costs, 
or  both,  ought  to  be  assessed,  the  jury  omit  to  assess  either,  or 
both,  as  the  case  may  require,  it  is  in  the  power  of  the  plaintiff 
to  make  the  verdict  good,  by  releasing  the  damages,  or  costs,  or 
both. 

11  The  rule,  as  laid  down  in  Cheyney's  case,  is  that  where  the   Cheyney'sCa. 
court  ought  ex  officio  to  enquire  of  any  thing  upon  which  no  Qg^^g^^^^^^'  ^' 
attaint  lies  (a),  the  omission  of  it  may  be  supplied  by  writ  of  en-   Lg^is,  3  Bro. 
quiry  :     but  in  all  cases  where  any    point  is  omitted,  whereof  &Bing.  297. 
attaint  lies,  it   shall   not  be   supplied  by  writ  of  enquiry ;  and,   i^.C.'m  B.R. 
accordingly,  where,  in  an  action  for  libel,  the  defendant  pleaded    ^qJ''"' 
the  general  issue,  and  eight  special  pleas  of  justification,  and  the   ^^^  ^j^g  pro. 
jury  at  the  trial  found  a  verdict  for  the  plaintiff'  on  the  general  ceedings  by 
issue  and  two  of  the   special  pleas,  without  assessing  damages,   ^"amt  are 
and  for   the  defendant  en  the  other  pleas ;  and  the  court,  on   ^j^^  .'^^.^  ^J 
motion  to  enter  up  judgment  for  the  plaintiff"  wow  obstante  vere-  gG.-i.  c.  50 
dicto^  decided  that  the  latter  pleas  were  ill,  and  awarded  a  writ  §  60. 
of  enquiry  to  asses«  the  damages,  and  finaljudgment  was  entered 
thereon  in  the  King's  Bench,  the  Court  of  Exchequer  Chamber  on 
a  writ  of  error,  reversed  the  judgment  as  to  the  award  of  the  writ 
of  enquiry  and  finaljudgment  thereon,  and  remitted  the  record 
to  the  King's  Bench,  with  a  direction  for  that  court  to  award 
A  venire  de  novo  to  try  the  general  issue,  and  issue  joined  on 

Vol.  VIII.  L  the     ' 
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Stra.  S7.3. 
Broom  v. 
Rice.    Ijlnthis 
case  the  pro- 
per action 
would  now,  it 
scciiis,  be  on 
the  case  and 
not  trespass, 
according  to 
11  G.  2.  c.  19. 
§  19.,  and 
1 1  East,  395.11 


Cro.  Jac.  475. 
Dent  V.  Parso. 


3  Lev.  254. 
Rex  V. 
Hunter. 
11 1  East  P.  C. 
c.  5.  §  25. 
Benefit  of 
clergy  is  abo- 
lished by  Stat. 
7  G.  4.  c.  28. 

§6.y 


Spencer  v. 
Goter,  1  H. 
BI.  78. 


Co^an  V. 

Ebden, 

1  Burr.  .~S3. 

llBut  that  the 

court  cannot 

receive  such 

affidavits, 


the  two  special  pleas  found  for  the  plaintiff;  holding  the  ver- 
dict on  these  pleas  to  be  void,  because  no  damages  had  been 
assessed.  11 

The  declaration  in  an  action  of  trespass  charged  the  selling  of 
the  plaintiff''s  goods.  The  defendant  pleaded  that  the  goods, 
which  he  had  distrained  for  rent  in  arrear,  were,  pursuant  to 
the  direction  of  the  2  W.  &  M.  e.5.,  appraised  by  two  persons 
sworn  by  the  headborough,  and  that  the  surplus  of  the  money 
for  which  they  were  sold  was,  after  deducting  the  rent  and  charges 
of  the  distress,  left  in  the  hands  of  the  constable.  The  plaintiff 
replied,  De  injuria  sua  propria  absque  tali  causa.  Issue  being 
joined  upon  the  replication,  a  verdict  was  found  for  the  defend- 
ant. The  verdict  was  set  aside ;  a  verdict  was  ordered  to  be 
entered  for  the  plaintiff;  and  a  writ  of  enquiry  was  awarded  for 
ascertaining  the  damages  :  And  by  the  court,  —  The  present  ver- 
dict ought  not  to  stand  ;  because  it  appears,  from  the  defendant's 
own  shewing,  that  the  selling  of  the  goods  is  not  justifiable ;  for, 
as  the  constable  was  present  the  headborough  had  no  power  to 
administer  the  oath  to  the  two  appraisers. 

In  an  action  of  replevin,  the  defendant  avowed  the  taking  of 
the  goods  for  the  sum  of  thirty-six  pounds  in  arrear  for  rent. 
The  plaintiff  as  to  twelve  pounds,  parcel  of  the  thirty-six  pounds, 
pleaded  payment;  and  as  to  the  residue  he  pleaded,  that  it  was 
not  in  arrear.  Issue  being  joined  upon  both  pleas,  the  first  issue 
was  found  for  the  plaintiff,  the  second  for  the  defendant.  Judg- 
ment was  given  for  the  defendant :  and  by  the  court,  —  If  one 
issue  in  an  action  of  replevin  be  found  for  the  defendant,  he  is 
entitled  to  a  return  of  the  goods ;  and,  consequently,  the  finding 
cf  another  issue  for  the  plaintiff  is  nugatory. 

In  an  indictment  upon  the  statute  against  stabbing,  tried  at  the 
Old  Bailey,  the  jury  found  a  special  verdict,  in  which  the  question 
submitted  to  the  court  was,  whether  the  prisoner  was  ousted  of 
the  benefit  of  the  clergy  ?  The  verdict  being  by  the  command  of 
the  king  referred  to  the  judges,  it  was  argued  before  them  at  Ser- 
jeants' Inn.  Six  of  the  judges  were  of  opinion  that  the  prisoner 
was  ousted  of  the  benefit  of  the  clergy ;  but  the  other  five  were  of 
a  contrary  opinion ;  and  the  recorder  was  likewise  of  opinion 
that  the  prisoner  was  not  ousted  of  the  benefit  of  the  clergy.  The 
king  being  himself  of  the  same  opinion,  the  prisoner  had  the 
benefit  of  the  clero-y. 

[It  hath  been  laid  down,  that  the  court  will  not  alter  a  general 
verdict,  unless  it  clearly  appear  upon  the  face  of  it,  that  the  alter- 
ation will  be  agreeable  to  the  intention  of  the  jury ;  the  proper 
remedy  in  such  case  being  a  new  trial. 

But,  where  it  appeared  from  the  affidavit  of  eight  of  the  jurors 
that  the  foreman  had  made  a  mistake  in  the  delivery  of  the  ver- 
dict, and  had  reported  both  issues  to  be  found  for  the  delendant, 
whereas  they  had  agreed  to  find  one  of  them  for  the  plaintiff, 
the  court  intimated  a  disposition  to  grant  a  rule  to  shew  cause, 
(but  the  case  was  not  afterwards  moved,)  why  the  verdict  should 

not 
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not  be  amended  and  set  right  according   to  the  truth  of  the 

finding.  ^^(^  Owen  v. 

^  N«^  ^-  ^29. ;  and  see  2  Stark.  111.    8  Tciunt.  26.    3  Bw^'&B^i'o  [I 
When  a  considerable  time  has  elapsed  after  the  trial,  the  court  Jackson  v. 
tC7/^  ?wt  amend  the  postea  by  increasing  the  damages  o-iven  by  the  "^Villiamson, 
jury,  although  all  the  jurors  join  in  an  affidavit,  statlno-  their  in-  ^TermU.ssi. 
tention  to  have  been  to  give  the  plaintiff  such  increased  sum,  and 
that  they  conceived  the  verdict  they  have  given  was  calculated  to 
give  hrni  such  increased  sum.     The  proper  time  for  such  an  ex^ 
planation  is  at  the  trial.] 

II  Nor  will  the  court,  after  a  lapse  of  eight  years,  and  where  Harrison  v. 
the  judgment  has  been  reversed  for  defect  in  one  count,  entertain  King,  i  Bariu 
a  motion  for  entering  the  verdict  on  particular  counts,  accordincr  &A.I6I. 
to  the  judge's  notes.  *=• 

Nor  will  they  amend  a  verdict  according  to  the  notes  of  an   iChitt.R 
arbitrator,  since  they  have  no  power  to  compel  such  notes  to   285. 
be  brought  before  them.j) 


VISNE  OR  VENUE. 


(A)  Venue,  what. 

(B)  In  what  Cases  Venue  is  necessary. 

(C)  How  the  Want  of  a  Venue  may  be  aided. 

(D)  What    deemed  a  proper  laying  of  the  Venue: 
II And  whence  the  Venue  shall  come.jl 

(E)  In  what  Cases  Venue  may  be  changed.    Wherein. 

1.  When  the  Motion  for  changing  the  Venue  must  he  made. 

2.  The  Certainty  required  in   the  Affidavit  on  which  the 

Motion  is  made. 
4.  Cases  in  which  the  Venue  cannot  be  changed. 


(A)  Venue,  what. 

'PHE  venue  in  Latin  vicinetjim  or  visnetum,  is  the  place  from 
whence  a  jury  are  to  come  for  the  trial  of  causes,  which  is 
generally  some  neighbouring  ^\2iZQ,locus  quern  vicini habitant,  from 
Whence  it  is  called,  vicinetum  or  venue. 

L  2  (B)  la 
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(13)  In  what  Cases  Venue  is  necessary. 


rpi 


'TIE  most  general  rules  respecting  the  necessity  of  a  ven7ie  are 
—  That  a  vc?me  is  necessary  in  all  cases  where  the  matter  is 
traversable,  or  where  it  affects  the  right  of  the  action  ;  where  it 
merely  regards  the  2)erso?i,  or  concerns  damages  only,  there, 
a  ven/tc  is  not  necessary.  But  these  rules  will  be  better  under- 
stood by  consideration  of  the  following  cases. 
2  IaI.  Ravm.  In  an  action  on  the  case  the  defendant  pleaded  in  abatement, 

1-243.  Pie  V.  that  the  plaintiff  was  an  alien  enemy,  and  laid  no  venue:  and  on 
Cooper.  The  (Jgniurrer  it  was  adjudged  to  have  been  well  pleaded,  and  the 
distinction  is^  plaintiff' might  have  replied,  that  he  was  born  in  England  genev- 
becaiise  that  ally.  But,  if  such  a  matter  is  pleaded  in  bar,  it  must  be  pleaded 
every  j)lea  with  a  venue,  and  the  plaintiff  should  reply,  that  he  was  born  in 
concerning  g^^j^  ^  place  in  England,  and  in  the  principal  case  judgment  was 
which  is  given,  qnod^  hilla  cassetur. 

pleaded  in  abatement  is  triable  where  the  action  is  brought;  but,  where  such  plea  is  pleaded 
in  bar  of  the  action,  the  venue  shall  be  alleged,  because  such  plea  is  not  to  t\\e  person  but  to 
the  7-ight.     2  Ld.llaym.  853.    West  v.  Sutton. 

2  Ld.  Raym.  Matters  touching  the  person,  as  privilege  of  attorney,  may  be 

n72,  1175.  pleaded  without  a  venue^  and  be  tried  where  the  writ  is  brought. 

Garret. 

Per  cur.  J^  covenant  afjainst  one  as  assignee,  there  is  no  need  of  laving 

Huckie  V  *  ^^y  ve?iue,  because  an  assignment  is  always  intended  to  be  made 

Wye.      '  on  the  lands  assigned. 

Neale  v.  De  II I'^  ^  plea  in  abatement  that  another  is  not  joined  as  defendant, 

Garay,  a  ve7i7ie  is  unnecessary.  || 

7  Term  R.  243.    i  Will.  Saund.  S.  a.    Ste|.h.  on  Plead.  306. 

Cro  Eliz  830        But  a  consideration  executory  is  traversable,  and  therefore  a 
The  Lady      '  "venue  must  be  laid. 
Shandos  v.  Simpson. 

1  Lutw.  235.  Where  the  iudffment  is  upon  a  nildicit,  the  want  of  a  veriue  is 
Kenunirton  v.     _   ^        ^     •   i  ^         ,  •         •  i      i  i  •       •  i         p 
Tailor                     material  to  set  it  aside,  because  the  enquiry  is  not  to  be  or  any 

thing  besides  damages,  which  may  be  enquired  by  any  jurors  in 

the  county. 
Bowdell  V.  II  Where  a  request  by  the  plaintiff  is  necessary  to  be  alleged, 

10  East' 359      ^^^  '^  '^  alleged  without  a  venue  (there  being  a  general  vemie  in 

a   preceding  part  of  the    declaration),  the  omission  cannot  be 

taken  advantage  of  in  arrest  of  judgment,  since  the  stat.  4  Ann. 

c.  16.  §  1.;  for  it  is  matter  of  form  objectionable  only  on  special 

demurrer  ;  and  this  although  the  judgment  passed  by  default,  on 

which  an  enquiry  was  executed.  1| 
Emery  v.  Fell,       [In  debt  for  goods  sold  and  delivered,  the  plaintiffdeclared  that 

2  Term  R.  30.    the  defendant  at  Westminster  in  the  county  o/"Middlesex,  %xias  in- 

debted to  him  in  a  certain  sum  for  goods  sold  and  delivered,  but 

alleged  no  express  contract,  or  place  where  the  contractwas  made. 

On  a  special  demurrer  for  these  causes,  the  court  held  the 

contract  and  venue  well  laid. 

Ilderton  v-.  In  a  replication  to  a  plea  o^7ie  unques  accouple  in  a  writ  of  dower, 

Bl  H5."'  ^       alleging  a  marriage  in  Scotland,  it  is  not  necessary  to  state  by  way 

of 


(D)  IVIutt  deemed  a  proper  laying  of  the  Venue ^  8^c.  149 

of  veime  that  the  marriage  was  had  at  any  place  in  Ejigland.  In 
point  of  substance,  the  question  on  the  marriage  in  Scotland  arising 
incidentally  in  a  suit  in  dower,  of  which  the  court  have  original 
jurisdiction,  is  for  the  purpose  of  the  cause  within  their  jurisdic- 
tion without  the  assistance  of  a  fiction ;  and  the  vcmie  for  the 
mere  purpose  of  trial,  being  necessarily  the  venue  laid  in  the 
declaration,  the  inserting  it  in  the  replication  would  be  nugatory ; 
and  the  want  of  it,  therefore,  cannot  be  taken  advantage  of  even 
on  a  special  demurrer.] 

(C)  How  the  Want  of  a  Venue  may  be  aided. 

TT  is  a  general  principle,  that  the  want  of  a  venue  is  only  curable  e  Mod.  222. 

by  such  plea  as  admits  the  fact  for  the  trial  whei'eof  it  was  Boisloe  v. 
necessary  to  lay  a  Venice^  or  by  a  verdict,  —  Thus  the  ?^!  -^a'  ^^'"^* 

Want  of  a  venue  is  aided  by  pleading  over;  as,  where  in  tres-   2  Ld.  Raym. 
pass  the  defendant  pleaded  a  submission  to  an  award,  and  that   1039.  Purslow 
an  award  was  made,  which  he  had  performed,  but  laid  no  venue  ^'       ^' 
whei'e  the  performance  was.  The  plaintiff  replied  another  award, 
and  the  defendant  tendered  issue  upon  it,  whereupon  plaintiff 
demurred.     Holt  C.  J.  said,  that  the  want  of  a  venue  vvas  aided 
by  the  pleading  over. 

So,  in  debt  upon  bond,  though  no  ve^me  is  laid  where  the  bond  Ibid. 

was  made,  yet,  if  the  defendant  pleads  a  release,  this  admits  the 
bond,  and  aids  the  want  of  a  venue ;  per  Holt  C.  J.  But  if 
defendant  had  demurred  the  w^ant  of  a  venue  had  been  ill. 

By  the  16  &  17  Car.  2.  c.  8.  the  want  of  a  venue  is  aided  after  I6&  17 Car. 2. 
verdict ;  and  this  in  cases  not  only  where  there  is  a  wrong  veiiue,  ^-  ^-  ^^^™^- 
but  also  where  the  cause  is  tried  in  a  wrong  county,  as  appears  g^jj.^  g^^^,  ^' 
from  the  cases  in  the  margin.  Raym'.  I8I. 

by  the  name  of  Craft  v.  Winter.     And  it  is  there  added,  that  the  defendant  might  have 
demurred  upon  it.     |lSee  Mayor  of  London  v.  Cole,  7  Term  R.  583. !| 

II  But  where  in  ejectment  for  lands  in  Cardiganshire  the  vciiue  ^°^"?^'^' 
was  awarded  out  of  Shropshire,  npon  a  suggestion  of  its  being      \|aule  &  S 
the  next  English  county,  the  court,  after  verdict  for  the  plaintiff,   270. 
arrested  the  judgment  on  the  ground  of  a  mistrial,  Herefordshire 
being  the  next  adjoining  English  county  to  Soidh  Wales ;  although 
it  appeared  that  Shropshij-e  was  in  fact  nearer  to  the  lands  in 
question,  and  the  cause  might  be  more  conveniently  tried  there 
than  in  Herefordshire. 

But  the  court  in  such  case  will  not  set  aside  the  verdict  for  a  Ambrose  v. 
mistrial,  the  question  being  upon  the  record.  U  570.'  ' 

(D)  What  deemed  a  proper  laying  of  the  Venue  : 
II And  whence  the  Venue  shall  come. II 

IV/r ANY  niceties  which  were    formerly  to    be    observed  with  4  &  5  Ann. 

respect  to  laying  the  venue,  are  now  removed  by  the  040  '2^"  1^* 
4?  &  5  Ann.  c.  16.,  which  enacts,  "  That  every  venire  facias  for  ^yhich  extends 
"  the  trial  of  any  issue  in  any  action  or  suit,  shall  be  awarded  of  this  act  to 

L  3  "  the 
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VISNE  OR  VENUE. 


trials  of  issues 
on  penal  sta- 
tutes. 

Barnes,  48 1 . 
Spooner  v. 
Milwiird. 


"  the  body  of  the  proper  county  where  such  issue  is  triable." 
For  example, 

The  venue  in  the  declaration  was  laid  at  Leek,  and  not  at  Lee/c 
in  the  county  aforesaid.  Defendant  demurred,  and  shewed  the 
want  of  a  proper  vefiue  for  cause,  plaintiff  joined  in  demurrer; 
and  upon  argument  the  court  gave  judgment  for  the  plaintiff.  It 
was  held  sufficient,  according  to  the  course  of  the  court,  to  lay  the 
vaiue  at  Leek,  which  has  reference  to  the  county  in  the  margin ; 
and  since  by  act  of  parliament  the  venire  facias  is  to  be  awarded 
de  corpore  comitatils,  it  is  not  necessary  that  any  particular  place 
in  the  county  be  laid. 

pn  a  declaration  in  assumpsit  it  is  enough  to  allege  the  county 
for  veyiue  without  any  parish.  || 

It  is  a  general  rule  likewise,  that  the  county  in  the  margin  of 
a  declaration  wuU  help  the  venne  laid  in  the  body  of  it,  but  will 
not  hurt  it,  as  appears  from  the  following  case : 

In  the  margin  stood  the  word  Nmfolk,  in  the  body  of  the 
declaration  the  vejiue  was  laid  at  the  city  of  No?"wic//,  in  the 
county  of  the  same  city  throughout.  The  plaintiff  executed  a 
writ  of  enquiry  of  damages,  directed  to  the  sheriffs  of  the  city  of 
^ortcvV//.  Had  no  ve?me  been  laid  in  the  body  of  the  declaration, 
reference  must  be  had  to  the  margin ;  but  where  a  proper  ventie 
is  laid  in  the  body  of  the  declaration,  the  "dcord  in  the  margin 
10  East,  359.|j  ^j^Q^ii  -fiQf  -vitiate  it,  for  it  is  a  jeofail  which  is  helped  by  the 
4&5  Ann.  c.  16.  (a) 

[In  debt  upon  bond  by  an  administrator,  the  declaration  alleged, 
that  administration  was  granted  by  the  Bishop  oi  Lichfield  and 
Coventi-y,  and  the  venue  in  the  margin  was  laid  in  London,  but  the 
bond  was  stated  to  be  made  at  Dejiy,  which  is  within  the  diocese. 
The  plaintiff  demurred  generally.  The  court  held  it  well  enough 
on  a  general  demurrer,  though  there  possibly  might  have  been 
some  doubt  on  a  special  demurrer.  The  venue  being  laid  at 
Derhij  in  the  body  of  the  declaration,  the  addition  of  London  in 
the  margin  did  not  vitiate  it. 

Where  the  proper  vemie  is  stated  in  the  margin  of  the  declara- 
Fenn,  o  Wils.  tion,  and  the  venue  in  the  body  of  the  declaration  is  laid  at  Z)., 
''^S  t'^T^^  without  shewing  in  what  county  D.  is,  or  at  D.  in  the  county 
Cro.  Eliz.'465.  ^fo^^^'^^d,  when  the  next  antecedent  county  is  S.,  in  either  of 
Quarles  v.  these  cases  the  reference  shall  be  to  the  venue  in  the  margin.] 
Searle,  Cro.Jac.  96. 

It  is  to  be  observed,  hov/ever,  that  in  all  7eal  actions  the  vetiue 
ought  to  be  laid  in  that  county  where  the  thing  is  for  which  the 
action  is  brought ;  for,  being  local,  it  is  only  triable  there ;  whereas 
matters  which  are  transitory  may  be  tried  in  any  county,  as  will 
more  particularly  appear  when  we  come  to  consider  in  what  cases 
the  venue  may  be  changed.     So  likewise, 

In  an  action  of  debt  brought  for  rent  due  for  land  upon  a  lease 
under  hand  and  seal,  where  there  is  no  privity  of  contract,  as 
against  an  assignee,  Sfc.  the  venue  must  not  be  laid  out  of  the 

county 


^ya^e  V.  Boy- 
dell,  .3  Maule 
&  S.  148. 


Barnes,  483. 
Howse  V.  Ha 
selwood. 


IK<»)See 


Mellor  V. 

Barber, 

5  Term  R.  387. 


Sutton  V. 


sLill.Abr. 

782. 


2  V^.  Abr. 
782,  783. 
1  Wils.  1G5. 
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county  where  the  land  lies  for  which  the  rent  is  due ;  for  the  II  And  the  as- 

action  is,  for  want  of  privity  of  contract,  become  a  local  action,   '''S'"^'^/'  *  ^ 
'  ,-     r.   1     I  •       •  1       ^  ^  •.  reversion  may 

ratione  tei-ra,  out  oi  which  the  rents  are  issuing,  and  not  transituri)  :  i^^jng  debt  or 

but  where  the  action  is  brought  by  the  lessor  against  the  lessee,  covenant 

there  being  privity  of  contract,  the  action  is  transitory,  and  the  against  the 

demise  may  be  laid  to  be  made  in  any  other  county  than  that  [.^yf^^?"  ^ "/ 

where  the  land  lies.  the  privity 

of  contract  is  transferred  by  52  H.  8.    1  Will.  Saund.  241.  d.|i 

With  respect  to  criminal  cases,   it  is  ordained   by  the  stat.   21  Jac.  i.  c.4. 
21  Jac.  1.  c.  4.  that  all  informations  on  penal  statutes  shall  be  laid 
in  the  counties  where  the  offences  were  committed.     And  upon 
this  statute  the  following  points  have  been  adjudged. 

In  an  information  on  the  5^6  Ed.  6.  c.  14.  for  buying  and 
selling  live  cattle  contrary  to  the  statute,  it  was  insisted,  that  the 
information  ought  to  have  been  brought  in  Norfolk  where  the 
otfence  was  committed,  and  not  in  Middlesex.  And  Holt  C.  J. 
said,  that  ten  judges  had  agreed  in  the  following  resolutions :  — 

First,  That  the  21  Jac.  1.  c.  4.  does  not  extend  to  any  offence   1  Salk.372, 
created  since  the  statute,  so  that  prosecutions  on  subsequent  penal   ^J^^   ^^  . 
statutes  are  not  restrained  thereby ;  but  that  statute  is,  as  to  them,        ° 
as  it  were  repealed  pro  tanto. 

Secondly,  That  all  informations  and  popular  actions  on  penal 
statutes  made  before  that  act,  must  by  force  of  21  Jac.  1.  c.  4.  be 
laid,  brought,  and  prosecuted  in  the  proper  county  where  the  fact 
was  done.     Again, 

An  information  was  laid  on  the  12  Car.  2.  c.  32.  for  carrying  Bunb.23G. 
wool  on  board  in  order  to  export  it ;  and  it  was  objected,  that  it  Attorney-Ge- 
ought  to  have  been  laid  where  the  offence  was  committed.     But  neral  v. 
the  Lord  Chief  Baron  said,  that  the  statute  Jac.  1.  does  not  extend  fg^^^j^s^  \^\ 
to  any  offence  created  since;  and  therefore  it  must  now  stand  on   „here  Lord 
the  statute  Car.  2. :  there  are  no  negative  words  in  it,  so  it  does    Coke,  in  his 
not  take  away  the  prerogative  of  the  crown  to  lay  it  any  where,   comment  on 
and  this  at  the  common  law  would  be  transitory;  and  he  over-ruled  ^^^^^  ^t  \s^but' 
the  objection.  in  affirmance 

of  the  true  institution  of  the  common  law  :  for  v'lcini  vicinorum  facta  prcEstnnantur  scire. 

l|The  offence  of  selling  coals  as  of  a  different  description  from  Butterfield  ^7. 
what  they  really  are,  contrary  to  the  3  G.2.  c.26.  §4.,  is  com-  ^E^gj^J^^g^ 
plete  in  the  county  where  the  coals  are  delivered,  and  not  where 
they  are  contracted  for;  and  the  veriue  must  be  laid  in  the  former 
county.  But  the  offence  o{  not  justly  measuring  such  coal  accord- 
ing to  the  thirteenth  section  of  the  act,  is  complete  at  the  place 
where  the  coals  are  kept  for  sale ;  at  which  place  the  bushel  of 
Queen  Anne  is  required  to  be  kept  and  used  for  measuring  coals. 

In  an  action  of  debt  on  -the  pilot  act,  52  G.  3.  c.  39.  §  34.,  for   Barber  v, 
penalties  for  continuing  in  charge  of  vessels  without  being  licensed,   i^j°"'       „ 
and  after  a  pilot  had  offered,  the  venue  must  be  laid  in  the  county  429.^"  ^ 
where  the  offence  is  committed. 

And  so  also  in  debt  on  the  stat.  43  G.  3.  c.  84.  §  12.  against  Whitehead  v. 
a  parson  for  the  penalty  for  wilfully  absenting  himself  from  his  ^V'""»    „  ^ 
benehce.     Aliter  in  an  information   on  24  G.  2.  c.  19.  for  being  ^„-_ 
both  a  tanner  and  shoemaker.  sAnst. sn. 

L  4  Though 
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Gnrtlnvaitc, 
9t]ast,  H.'Jye. 


Coxeter  v. 
Hurkc,  5  Kast 
H.  -IGl.;  and 
see  Hartley 
V.  HoJson, 
i.'  Moo.  66. 

21  Jac.  1.  C.12 
For  tlic  con- 
struction on 
this  act,  sec 
\'auglian,  115.  ^nd  sequent. 

iS.ra.  446. 


Though  a  penal  action  be  removed  out  of  the  proper  counfy 
into  another  for  trial,  yet  the  cause  of  action  must  still  be  proved 
to  have  happened  in  the  proper  county  where  the  venue  is  laid. 

A  scire  facias  on  a  recognizance  of  bail,  taken  in  open  court 
in  the  King's  Bench,  is  properly  suable  in  Middlesex,  where  the 
record  is,  though  all  the  previous  proceedings  were  in  JLondon  ; 
and  it  seems  that  it  could  not  be  sued  elsewhere  than  xnMiddlesex.  If 


It  is  ordained  by  the  statute  21  Jae.  1.  c.  12.  that  all  actions 
brought  against  any  officers  of  justice  shall  be  laid  in  the  county 
where  the  tact  was  committed. 


■♦Term  R.  490. 
Rex  V.  Cart- 

■Hriirht. 


Bazing  v. 

Sk«lton, 

5  Term  R.  16. 


It  is  observable,  however,  that  the  action  is  only  confined  to 
the  proper  county  where  the  officer  is  acting  in  execution  of  his 
office. 

[The  9  G.  2.  c.  55.  §  26.  whicli  enacts,  that  prosecutions  for 
assaults  on  revenue  officers  may  be  tried  in  any  county,  is  confined 
to  assaults  on  them  merely  as  officers,  and  whilst  they  are  officiating 
as  siich.  And,  therefore,  where  a  defandant  had  been  acquitted  on 
all  the  counts  in  the  indictment,  which  charged  him  with  assaulting 
the  prosecutor,  a  revenue  officer,  in  the  exercise  of  his  office,  and 
found  guilty  only  on  that  which  charged  him  with  a  common 
assault,  judgment  was  arrested,  though  the  prosecutor  in  that 
count  was  described  to  be  an  excise  officer,  the  offence  being  laid 
in  Sm-/y,  and  the  vei27ie  in  Middlesex. 

If  an  act  of  parliament  directs,  that  officers  shall  be  sued  for  any 
act  they  may  do  under  that  act  in  the  county  where  the  fact  is 
committed,  and  a  subsequent  act  gives  those  officers  several  of  the 
privileges  conferred  by  the  preceding  act,  but  does  not  require, 
as  the  preceding  act  dees,  that  the  action  shall  be  brought  in  the 
county  where  the  fact  was  committed,  this  privilege  will  not 
attach  upon  the  subsequent  act,  unless  there  be  a  reference  from 
the  one  act  to  the  other,  so  as  to  incorporate  them.] 

The  general  rule  of  law  as  laid  down  by  Lord  Coke  is,  that 
every  trial  shall  be  out  of  that  town,  parish,  or  hamlet,  or  place 
known  out  of  the  town,  cyc-i  within  which  the  matter  of  fact  issu- 
able is  alleged,  that  is  most  certain  and  nearest  thereunto,  the 
inhabitants  whereof  may  have  the  better  and  more  certain  know- 
ledge of  the  fact.  But  the  learning  on  this  head  is  greatly  abridged 
by  the  statute  4  &  5  Ann.  c.  16.  and  2i  G.  2.  c.  28.,  which  are 
taken  notice  of  under  the  last  head.  For,  by  these  statutes  it  is 
enacted,  that  every  venire  facias  for  the  trial  of  any  issue  in  any 
action  or  suit,  or  upon  any  penal  statute,  shall  be  awarded  of  the 
^^^y  of  the  proper  county  (a)  where  such  issue  is  triable.  It 
tai'ii.  l|(a)"Aml  "^^y  therefore  be  sufficient  to  consider, 
therefore  it  is  now  suflicient  to  state  the  county  generally  in  the  declaration,  without  any 
place.    Ware  v.  Boydell,  3  Maul.  &  S.  148.|| 

786 "'  '^^^'  ^"^  °^  ^^^''^^  county  the  vis7ie  shall  come,  where  part  of  the 

matter  to  be  tried  is  part  in  one  county  and  part  in  another. 


1  Inst.  12,5.  a. 
4&  5  Ann. 
c.  16.  24  G.  2. 
c.  18.  Before 
these  statutes, 
where  the 
venue  could 
not  come 
from  a  vill, 
hamlet,  or 
lieu  conus, 
there  it  mialit 
hive  been  de 
corpore  cumi 


This 
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This  will  depend  on  tiie  gist  of  the  issue,  as  may  be  collected 
from  the  following  cases. 

An  action  was  brought  for  goods  esloined,  and  received  by  the  Bro.  Visne,  . 

defendant,  and  the  tort  of  the  esloining  is  alleged  in  one  county,  P'-  9^- 
and  the  receipt  of  them  by  the  defendant  in  another  county,  and 
they  are  at  issue  if  he  received  them  or  not :  there  the  visne  shall 
be  of  the  county  where  the  receipt  is  supposed. 

In  trespass,  the  defendant  assumed  in  London  to  cure  the  wound  Bro.  Visne, 

of  the  plaintiff,  S^-c,  and  applied  contrary  medicines  in  Middlesex^  pi.  ii7.  It 

by  which  the  plaintiff  was  impaired.  Per  TJiirn,  —  If  they  take  '"^3'  ^^  aJded 
issue  upon  the  assumpsit,  visne  shall  be  of  London ,-  and  if  of  the  ^.j^^  \\xi\x.  in 

contrary  medicines,  then  of  Middlesex,  [a]  all  cases  where 
the  action  is  founded  upon  two  things,  both  of  which  are  material  or  traversable,  and  the  one 
without  the  othenwill  not  maintain  the  action,  there  the  plaintiff  may  bring  the  action  in  which 
of  the  counties  he  will.  7  Rep.  2.  a.  Bulwer's  case.  [2  Term  R.  238.  S.  P.]  piayor  of  Lon- 
don V.  Cole,  7  Term  R.  5So.  ace.  {a)  But  now  the  general  issue,  non  assumpsit,  would  be 
pleaded,  putting  in  issue  the  whole  declaration  ;  and  the  matter  being  transitory,  the  cause 
would  be  tried  in  the  county  where  the  plaintiff  had  laid  his  j;£'«W(?.|J 

II  In  case  where  the  injury  is  to  the  soil  the  veJiue  must  be  laid  ^.V*"'?"  ^* 

in  the  county  where  the  injury  arises;  as  where  a  trench  cut  in  g  y^unt  09  . 

the  county  of  N.,  overflowed  and  damaged  the  plaintiff's  lands  and  see  Wai-- 

in  the  county  of  /F".,  and  an  act  required  the  action  to  be  brought  ren  v.  Vv'ebb, 

where  the  cause  of  action  arose,  it  was  held  the  action  might  be  ^  Taunt.  579. 
brought  in  W.\\ 

In  some  cases,  however,  the  venne  shall  come  out  of  both  coun- 
ties. For  which,  see  Bro.  Confess,  and  Avoid.pl.  30.  or  38  H.  6. 
p.  25.,  where  the  case  is  more  full  and  correct. 

But  where  both  counties  cannot  join,  there,  it  is  said,  it  may  2  Roll.  Abr. 

be  tried  in  either  county.  ^°^-  P^"  ^• 

11  In  an  action  on  the  stat.  1  &  2  Phil.  &  Mar.  c.  12.  for  driving  Pope  v.  Davis, 

a  distress  out  of  the  hundred  into  another  county,  the  venue  may  "    aunt.  2^2.; 

,,.,..,  •''  •'  and  see  Cro. 

be  laid  m  either  county.  Eliz.  646. 

But  where  an  usurious  contract  is  made  in  one  county,  and  Pearson  v. 

the  money  received  in  another,  here  the  voiue  in  an  action  for  ^  v,    " '^o"^1 

,.•'  ii-i.!  1  1  .  .      -,  o  barn.  &  U. 

penalties  must  be  laid  in  the  county  where  the  money  is  received;  ^qq.  and  see 

for  there  is  no  offence  in  the  county  where  the  mere  contract  is  Rex  v.  But- 
made.  II  tery,  cited 
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4  Barn.  &  A, 
179. 


T 


HE  general  principles  with  respect  to  the  changing  of  the  [Vol.1.] 
venue  may  be  found  under  Actions  local  and  transitory  (B). 
It  may  be  necessary  however  to  consider  farther, 

1.   When  the  Motion  for  changing  the  Venue  must  he  made. 


Fisher. 


It  has  been  held  that  the  defendant  must  move  to  change  the  2  Stra.  85s. 
'venue  before  he  pleads  ;  and  that  the  plaintiff  in  like  manner  must  Dicke^ison  v. 
move  to  discharge  the  rule,  on  his  undertaking  to  give  material 
evidence,  before  defendant  replies.     But 

A  judge's 


151. 


VISNE  OR  VENUE. 


A  judge's  summons  or  order  for  time  to  plead,  shall  be  no  bar 
Barnes',  489.      ^(*  '^  motion  for  changing  the  venue.     So  likewise, 
Dennis  v.  Fletcher. 

Where  after  a  rule  to  shew  cause  why  the  venue  should  not  be 
changed,  and  before  it  was  made  absolute,  the  defendant  by  in- 
advertence put  in  a  plea,  yet  the  court  held  that  this  was  no  waiver 
of  the  rule ;  and  they  allowed  defendant  to  withdraw  his  plea  on 
payment  of  costs,  and  made  the  rule  absolute  for  changing  the 
vefiue. 

Neither  is  a  judge's  order  for  an  imparlance  any  bar  to  a  mo- 


Barnes,  492. 
Herbert  v. 
Flower  ct  al. 


Barnes  467. 
Blaikstock  V 
Payne. 


tion  for  chanffincr  the  venue. 


Cowp.  511. 
Il7  Term  R. 


short  notice  of  trial  at  the  first  sittings  in  London  or  Middlesex^ 
because  there  a  trial  would  be  lost. 


Bruckshaw  v 
Hopkins. 


[The  venue  may  be  changed,  after  an  order  for  time  to  plead, 

though  upon  the  terms  ofpleadingissuably;  but  not  after  an  order 

fc'js.il  Barnes,  for  time  to  plead,  where  the  terms  are  to  plead  issuably  and  take 
4!).-.  1  Wils.  f        •>    _  .      _  v  ; 

245.  contrh. 
iJSee  Tidd's 
Prac.  (559.  (8th  edit.)ll 

Cowp.  409.  The  plaintiff  was  allowed  to  bring  back  the  venue  to  the  county 

where  it  was  originally  laid,  upon  the  usual  undertaking,  though 
the  cause  had  gone  down  to  trial,  and  been  a  remanet  for  want 
of  jurors.] 

2.   The  Certainty  required  in  the  Affidavit  on  "which   the  Motion 

is  made. 

Barnes,  4'8.  With  respect  to  the  affidavit  it  must  be  positive  and  certain. 
Belshaw  v.  It  is  not  sufficient  that  it  be  affirmative,  but  it  must  also  con- 
Porter.  The  tain  negative  words ;  that  is,  it  is  not  enough  for  defendant  to 
oX«  areTn-  swear  that  the  cause  of  action^  if  any,  did  arise  in  the  county  to 
dispensably  which  he  would  have  the  venue  changed,  but  he  must  likewise 
necessary,  for  add,  that  it  did  7iot  arise  in  the  county  laid  in  the  declaration, 

it  would  be       qj.  elsewhere  out  of  the  county  to  which  he  would  have  the  venue 

insufficient  to       i  j  •' 

swear  that  the   changed. 

promises  in  the  declaration  were  made  in  such  a  county.    Barnes,  477.  Cole  v.   Gouing,  S.  P. 

2  Barnardist.  74.    White  v.  Love,  [3  Term  R,  495.] 

Barnes  482.  Where  there  are  several  defendants,  the  affidavit  of  one  is  suf- 

Box  v.'Read.    ficient  to  ground  a  motion  for  changing  the  venue. 
iJSec  as  to  the  affidavit,  Tidd's  Prac.  609.  (9th  edit.)|| 


Tcr  cur. 
Barnes,  491 . 
Everest  v. 
Sansum, 

5  Taunt.  57 fj 
1  Stra.  GIG. 
Townsend  v. 
Duppa  et  al. 
jl(a)  2  Bos.  & 
Pull.  555. 

7  Taunt.  .506 
1  Term  R. 
781.  3  Barn 

6  C.  9.  'oS2. 


3.  Cases  in  "which  the  Venue  cannot  be  changed. 

With  regard  to  the  cases  in  which  the  venue  cannot  be  changed, 
though  it  has  been  held  that  the  venue  may  be  changed  in  all  ac- 
tions of  a  transitory  nature,  yet  there  are  divers  exceptions,  as  in 
cases  of  privilege,  specialty,  promissory  note,  or  bill  of  exchange, 
11  awards,  charter-parties  of  affi^eightment,  unless  some  special 
ground  be  laid,  [a)  Alitcr  in  actions  on  policies  of  assurance.(Z')|j 
To  which  may  be  added,  that  even  in  the  case  of  persons  privi- 
leged in  this  respect,  such  as  barristers  or  attornies,  if  they  are 
•  joined  in  an  action  with  unprivileged  persons,  they  cannot  change 
the  venue. 

(b)  2  TcrniR.  275.    7  Term R.  205.1|  Neither 


(E)  In  what  Cases  the  Venue  may  and  iiiay  not  he  changed.        155 

Neither  is  the  ve?me  in  any  case  ever  changed  into  a  countt/ pa-  B;unes,  488. 
laiine.     HThe  venue  has  been   frequently  changed  into  a  cowity  Uichardson  v. 
palatine ,-  but  the  courts  require  an  undertaking  from  defendant  n  "|,  g^g^ 
not  to  assign  error  for  want  of  an  original ;  and  in  the  C.  B.  the  i^ouis  v.  Ask- 
court  will  not  change  it,  if  inconvenient  to  the  plaintiff',  nor  on  ham,  Barnes, 
application  by  one  of  several  defendants,  (a)  1|      The  court  have  ^si.  Crasteir 
likewise  refused  changing  it  into  Durham  :  and  have  also  reject-  M/^aV^^r'^'j^,  j^ 
ed  a  motion  for  changing  it  from  Yorkshire  into  the  city  of  York.  ^35    ^  yyi]^ 
222.     1  Taunt.  120.    /6/d  452.  5  Taunt.  87. ;  and  see /iw/.  631.    4  Maule  &  S.  235.    7  Taunt. 
466.    2  Chitt.  R.  417,  418.    Tidd's  Prac.  607.  (9th  edit.)|i 

[In  an   action   for  infringing   a  patent,  the  venue  cannot  be  Cameron  v. 
changed  from  Middlesex  to  another  county,  because  it  is  impossi-  ^^'^J:J  ^  ^^"^ 
ble  for  the  party  applying  to  make  the  necessary  affidavit,  that 
the  cause  of  action  arose  wholly  in  such  other  county,  and  not 
elsewhere,  it  being  manifest  that  the  substratum  of  the  action, 
namely,  the  patent,  is  at  Westminster.'] 

II  And  in  transitory  actions,  where  material  evidence  arises  in  2  Term  R. 
two  counties,  the  venue  may  be  laid  in  either.  fj-^-  ^  Term 

'  -^  li.  583. 

And  if  it  be  laid  in  a  third  county,  the  courts  will  not  change  7  Term  R. 
it ;  for  the  defendant  cannot,  in  such  case,  make  the  necessary   205.  5  Bos.  & 
affidavit,  that  the  cause  of  action  arose  in  a  particular  county,  and  ^^''-  ^'^^• 

^    ,         ,  ^  ^  3  Taunt.  464, 

not  elsewhere.  Tidd's  Prac. 

652.  (sth  edit.) 

And  when  the  cause  of  action  arises  out  of  the  realm,  the  Cowp,  176. 

courts  will  not  change  the  venue^  because  the  action  may  as  well  1  H.  Bl.  28o. 

be  tried  in  the  county  where  the  ve7iue  is  laid,  as  in  any  other,  ^  Taunt.  259. 

,  ^,  e     \-        J- 1        ,.       ■  2launt.  197. 

where  the  cause  01  action  did  not  arise.  g  1  aunt  569 

4  East,  495.    2  New  R.  397. 
Nor  in  an  action  for  a  libel,  written  in  one  county,  and  circu-  ^  Term  R 
lated  in  another.  571.647. 

1  Brod.  &  Bing.  299. 

But  it  may  be  changed  to  the  county  in  which  the  libel  was  sTermR. 
both  written  and  published.  ^^^' 

And  in  an  action  on  the  case  for  overturning  the  plaintiff  in  a  4  Taunt.  729. 
stage  coach,  the  venue  may  be  changed  into  the  county  where 
the  accident  happened. 

And  it  is  no  reason  against  changing  the  venue,  that  if  changed  5  Taunt.  605. 
the  cause  is  likely  to  be  tried  by  persons  interested  in  the  question, 
if  they  are  likely  to  have  as  strong  an  interest  on  one  side  as  on 
the  other. 

Though  the  courts,  in  general,  will  not  change  the  venue  when  ^  Term  R. 
it  is  laid  in  the  proper  county,  yet  they  will  change  it  even  then  p^y"  20  425 
upon  a  special  ground.  3  East,  329, ' 

8  Taunt.  G35.    Tidd's  Prac.  655.    1  Chitt.  R.  324. 

But  in  an  action  by  an  attorney  for  an  escape,  it  is  not  a  suffi-  "  Marsh.  152. 
cient  ground  for  deviating  from  the  general  rule  not  to  change 
the  venue,  in  such  case  that  the  witnesses,  on  both  sides  reside  in 
the  county  to  which  the  ve?i7ie  is  wished  to  be  changed. 

Though  the  courts  will,  in  general,  change  the  ve?iue  where  it   Cowp.  510. 
is  not  laid  in  the  proper  county,  yet  if  an  impartial  or  satisfac- 
tory 
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tory  trial  cannot  be  had  there,  they  will  not  chanrveit ;  as,  in  an 
action  for  words  spoken  of  a  justice  of  the  peace  by  a  candidate 
on  the  hustings  at  a  county  election. 
n  And  in  order  to  avoid  delay,  the  courts  will  not  change  the 

I  Will'  138.'      venue,   except  by  consent,  or   upon  an  affidavit  of  merits,  into 

II  Price,  613.;  the  city  of  Bristol  or  Norwich,  (where  there  are  no  Lent  assizes) 
sed  vide  j^  Michaelmas  or  Hilary  term.]! 

lChitt.R.,"4.  "^  ,  ,        1  J    n,.,., 

1 1  Price  74L\    See  further  as  to  cases  where  the  venue  may  and  may  not  be  changed,  lidd  s 
Prac.  V.  1.  c.  24.  (9th  edit.)    Archb.Prac.  vol.2,  p.  193.  (2d  edit.) 


UNIVERSITIES. 


(A)  Universities,  what. 

(B)  Of   their  Courts  and  Privileges    of  Jurisdiction. 
Wherein. 

1.  Hoiio  they  are  to  demand  Conusance. 

2.  By  'isohom  it  may  I  e  demanded. 

3.  At  what  time  it  may  be  demanded. 

(C)  Of  their  Privileges  with  regard  to  their  Right  of 
Presentation  to  the  Livings  of  Papists.     Wherein. 

1.  In  "di^hat  Cases  they  shall  present. 

2.  Whom  they  shall  present. 

3.  How  their  Right  of  Presentation  may  he  prevented. 

4.  How   Trusts  made  to  prevent  their   Right  of  Presenta- 

tion may  be  discovered.. 

5.  How  their  Right  of  Presentation  may  be  divested. 

6.  How  it  may  be  avoided. 


(A)  Universities,  what. 

"D  Y  universities  in  general,  we  understand  those  seminaries  of 
learning  where  youth  are  sent  to  finish  their  education,  and 
to  be  instructed  in  the  liberal  sciences.  With  us,  by  universities, 
are  more  particularly  denoted  those  two  learned  bodies  of  Oxford 
and  Cambridgey  which  are  invested  with  several  peculiar  privi- 
leges. 

[It  is,  indeed,  from  their  being  invested  with  such  privileges,  or 
rather,  from  their  being  incorporated,  (for  they  would  not  other- 
wise be  capable  of  receiWng  them,)  that  they  were  called  Univer- 
sities ; 


(B)  Of  their  CourU  and  Privileges  of  Juris  die  lion.  I.07 

cities ;  Uiiivcrsitas  bein|T  the  proper  Latin  word  for  a  corporation.  See  Sir  P. 
Consideretl  as  corporations  tliesc  learned  bodies  are  merely  the   Yorke's  argu- 
creatures  of  the  crown.     The  power  of  granting  degrees  flows  p^,"*^'J,      "  '^ 
from   that  source;   for»   if  the  crown   erects  an  university,  the  Sce  ;ilso 
power  of  conferring  degrees   is   incident  to  the  grant;  and  in   s  Mod.  I6.5. 
point  of  fact,  they  never  affected  to  confer  degrees  till  they  were 
incorporated.   They  were  formerly  considered  as  ecclesiastical,  or 
at  least  as  clerical,  corporations ;  for  they  were  composed  chiefly 
of  ecclesiastics,  and  denomijiatio  sumenda  a  majori ;  and  they  had, 
as  ecclesiastical  bodies,  ah  i?iitio  ecclesiastical  jurisdiction.  Hence 
the  claim  of  the  Archbishop  of  Canterbury  to  visit  ihem  jure  me- 
tropolitico,  which  was  allowed  in  the  reigns  of  R.  2.,  H.  4.,  and 
Car.  1.,  and  established  by  parliament  in  the  reign  of  H.  4.    It  is  ^  Burr,  i656. 
now  settled,  however,  that  they  are  merely  lay  corporations,  and   ^     *    •'^*'^' 
as  such,  subject  to  no  visitation,  properly  so  called;  the  appeal, 
if  any  one  feels  himself  aggrieved,  being  to  the  Court  of  King's 
Bench;  which  court,  as  its  judgments  are  revisable  by  the  Lords 
in  Parliament,  seems  to  want  that  definitiveness  of  sentence  which   1  Bl.  Com. 
is  essential  to  visitatorial  power.     The  Universities  being  bodies  "*^^' 
corporate  by  prescription,  it  follows,  that  it  is  not  competent  to 
the  crown,  of  itself,  and  without  their  consent,  to  make  any  inno- 
vations in  their  constitution,  or  to  abridge  any  of  those  rights 
which  they  enjoy  either  by  prescriptive  usage  or  under  old  char- 
ters ;  and  that  they  may,  like  other  civil  corporations  under  these 
circumstances,  accept  a  new  charter,  in  part  and  upon  such  terms 
as  they  may  think  proper.] 

(B)  Of  their  Courts  and  Privileges  of  Jurisdiction. 

X^ACH  of  the  universities  had  several  powers  and  privileges  by  4  Inst.  227. 
charters  fi-om  the  kings  of  this  realm,  particularly  one  in  the   Godb  201. 
eighth  of  Hen. 4.,  whereby  they  were  authorized  to  hold  plea  of  hj^hooof  ^'^^' 
all  causes  arising  within  the  university  according  to  the  course  York  v.  Sed- 
of  the  civil  law:  but  in  the  opinion  of  all  the  judges  o^  England  wick. 
tlie  grant  was  held  not  to  he  good;  for  that  the  king  could,  not  by 
/lis  grant  alter  the  law  of  the  land.     To  remedy  this  and  other 
defects  respecting  their  powers  and  privileges,  a  special  act  of 
parliament  was  made  in  the  13  Eliz.,  confirming  all  former  letters 
patent,  and  all  manner  of  liberties,  franchises,  S^-c.  which  they  had 
held,  or  of  right  ought  to  have  enjoyed,  &,'c. 

By  letters  patent  (not  confirmed  by  parliament)  dated  thirtieth  1?'^°[',  '^'** 
March,  11  Car.  1.  granted  to  the  University  of  Oxford,  their  old  Colfe^e  "ase 
privileges  are  explained,  and  larger  granted.  Wood's  Inst. 

548. 

Their  courts  are  called  the  Chancellors'  Courts.     The  chan-  j^  ^-^^-^     j^ 
cellors  are  usually  peers  of  the  realm,  and  are  appointed  over  the  charter  of 
whole  university.     But  their  courts  are  kept  by  their  vice-chan-   i4Hen.8. 
cellors,  their  assistants  or  deputies :  the  causes  are  managed  by  '^^^  Chancel- 
advocates  or  proctors.  lor,hisconi- 
'                                                                                                              missary,  and 
his  depiUy,  that  is,  the   pro-vice   chancellor,  are  justices  of  the  peace  for  the  vill  of  Oxon, 
county  of  Oxon  and  Berks ;  and  their  authority  does  not  depend  on  the  common  commission 
only,  they  being  justices  of  the  peace  by  virtueof  their  offices. 

These 


1.58  UNIVERSITIES. 

/./.  V>id.  an.l  These  courts  have  jurisdiction  in  all  causes  ecclesiastical  and 

Cro.  Car.  7.--     civil  (except  mayhem  («),  felony,  and  freehold,)  where  a  scholar, 

Wilcocks  V.  servant,  or  minister  of  the  university  is  one  of  the  parties  in  suit. 
linulell.     lull  '  _  "^  _ 

sec  llie  petition  against  the  grant  of  Hen.  4.  in  Prinn's  Animad.  p.  368,  369.  [(a)  The  trial 
of  treason,  felony^  and  mayhem,  is  committed  in  both  universities  to  the  university-jurisdic- 
tion in  another  court;  namely,  the  court  of  the  Lord  High  Steivard  of  the  university.  The 
cognizance  of  offences  of  this  nature  has  not  been  claimed  by  this  court  in  either  university 
for"  many  years,  though  instances  have  unhappily  occurred  in  which  the  claim  might  have  been 
made.] 

Cro  Car.  73.  Their  proceedings  are  in  a  summary  way,  according  to  the 
Wilcocks  v.  practice  of  the  civil  law ;  and  in  their  sentences  they  follow  the 
Uradell,  ^        justice  and  equity  of  the  civil  law,  or  the  laws,  statutes,  privileges, 

Hetley,  2.i.  liberties,  and  customs  of  the  universities,  or  the  laws  of  the  land, 
IhomasWil-  ,       i-  •  r   i        i  n 

cock's  case.       ^^  the  discretion  or  the  chancellor. 

Hard.  508.  Castle  v.  Litchfield. 

Wood's  Inst.  ^^  there  be  an  erroneous  sentence  in  the  chancellors'  court  of 
549.  2  Ld.  the  University  of  Oxford^  an  appeal  lies  to  the  congregation, 
Ray m.  1346.  thence  to  the  convocation,  and  from  thence  to  the  king  in  Chan- 
Ti  Ch"  ^  !  ^^'"y»  ^^°  nominates  judges  delegates  to  hear  the  appeal,  {b)  The 
lor  &c.  of       appeal  is  of  the  same  nature  in  Cambridge. 

Cambridge,  [ib)  According  to  Sir  Wm.  Blackstone,  the  appeal  in  the  first  instance  is  to  dele- 
gates appointed  by  the  congregation  ;  thence  to  other  delegates  of  the  house  of  convocation  ; 
and  if  they  all  three  concur  in  the  same  sentence  it  is  final,  at  least  by  the  statutes  of  the  uni- 
versity, according  to  the  rule  of  the  civil  law.  But,  if  there  be  any  discordance  or  variation 
in  any  of  the  three  sentences,  an  appeal  lies  in  the  last  resort  to  judges'  delegates  appointed 
by  the  crown  under  the  great  seal  in  Chancery.  3  Bl.Comm.  85.  (c)  The  appeal  from  the 
vice-chancellor's  court  in  Cambridge  is  to  certain  delegates  appointed  by  the  senate ;  but 
the  editor  is  informed,  that  from  the  sentence  of  these  delegates  there  is  no  appellate  uni- 
versity-jurisdiction.] 

Cro-  Car.  73.  As  by  charter  confirmed,  as  above  mentioned,  by  act  of  par- 

R  'dell  Hard  ^^^"^^^^  cognizance  is  granted  to  the  university  of  all  suits  arising 

505.  508.  ^"y  where  in  law  or  equity  against  a  scholar,  servant,  or  minister 

Castle  v.Litch-  of  the  university,  depending  before  the  justices  of  the  King's  Bench, 

field.    There  Common  Pleas,  and  others  there  mentioned,  and  before  any  other 

a<^reement*"in  J"*-'p^'  though  the  matter  concern  the  king:  if  an  indebitatus  assump- 

the  books  as  ^^^  i^  brought  by  quo  minus  in  the  Exchequer  against  a  scholar  or 

to  the  recital  Other  privileged  person,  the  university  shall  have  conusance ;  for 

of  this  charter;  the  Court  of  Exchequer  is  included  in  the  general  words, 
in  Cro.  Car.  *  ° 

they  are  said  to  have  conusance,  ita  quod  justiciarii  de  banco  regis  sive  de  communi  banco,  vel 
justicirtrii  dc  assists  non  se  intromittmit.  In  Hard,  it  is  said  that  conusance  is  given  them  of  all 
buiti,  (Sec.  depending  before  the  justice  of  the  King's  Bench,  Common  Pleas,  and  others  there 
mentioned,  and  before  any  other  judge,  though  the  matter  concern  the  king.  These  latter 
words  would,  no  doubt,  warrant  the  resolution  in  the  case  of  Castle  v.  Litchfield;  for  it  is 
said,  that  no  charter  of  exemption  shall  be  allowed  without  these  or  the  like  words,  licet  tangat 
nos.  But  see  Hardr.  189.  where  it  is  affirmed,  that  the  exemption  granted  to  the  university 
hath  not  these  words,  licet  tangat  nos.  And  see  the  following  authorities,  by  which  it  is  held, 
in  opposition  to  the  case  of  Castle  v.  Litchfield,  That  — 

Hard.  189.  If  a  debtor  and  accountant  to  the  king  sues  a  scholar  by  bill  in 

^m!^''^'"  V  ^n^^'-y  hi  the  Exchequer,  or  if  an  attorney  sues  a  scholar  by  writ  of 

Lit^K°304.  pj'ivilege,  the  universities  shall  not  haveconnusance;  for  a  general 

Oxford  Let-  grant  shall  not  take  away  the  special  privilege  of  any  court. 

ters  Patents.  P.  3  Leon.  149.  The  Lord  Anderson's  case.  2  Danv.  Abr.  164.  llWelles  v. 
Trahern,  V/illes,  R.  3.-3.|| 

Cro.  Car.  73.         But  in  cases  where  privilege  is  allowable,  a  scholar,  Sfc.  can- 
not 
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not  waive  his  privilecfe,  and  have  a  prohibition  in  the  courts  ot  ^^^^'r^,^^^/' , 
T,r    .     ■     ,        r        ^       ^  •  •,      i         •    1  .  1        .1  T +u^   Braclell,  Hetl. 

Westminsta;  for  the  university  by  right  lias  the  conusance  ot  the   ^g   Thomas 

plea,  where  one  is  a  privileged  person  ;  and  a  stranger  is  forced  Wilcocks's 
to  sue  a  privileged  person  in  their  courts  by  I'eason  of  that  right  case.  This 
vested  in  them.  privilege  was 

granted  to 
scholars  that  their  studies  might  not  be  intenupieJ  by  their  being  forced  to  attend  suits  in 
other  courts. 

But  a  scholar  ought  to  be  resident  («)  in  the  university  at  the  Hetl.  28. 
time  of  the  suit  commenced,  and  no  other  ought  to  be  joined  in   ^.Q^JJ^^ig^case.' 
the  action  with  him  ;  for  in  such  cases  he  shall  not  have  privilege.    |-^^j  Actual 
residence  must  be  certified  by  the  chancellor,  Ha)  es  v.  Long,  2  Wils.  310. ;  and  his  certifi- 
cate must  be  supported  by  affidavit.     Paternoster  v.  Graham,  2  Stra.  810.     1  Ld.  Raym.  428. 
S.C.    Boot  V.  Graham,  1  Barnardist.  K.  B.  49.  65.]     IJSee  Thornton  v.  Ford,  15  East,  634.1| 

Though    it  is   said  that   servants   of  the   university  are  pri-   ^■'ownl-  74. 
vileged,  yet  it  has  been   holden,  that  a  bailiff  of  a  college  was   p^^^^^  ^* 
not  capable  of  privilege. 

II  But  the  claim  was  allowed  when  it  was  made  on  behalf  of  a  Thornton  v. 
proctor,  a  prcproctor,  and  the  marshal  of  the  university,  though  Fo^d,  1 5  East, 
the  affidavit  of  the  latter,  describing  him  as  of  a  parish  in  the 
suburbs  of  Oxford,  only  verified  that  he  then  was  and  had  for 
fourteen  years  been  a  common  servant  of  the  university  called 
marshal,  and  that  he  was  sued  for  an  act  done  by  him  in  dis- 
charge of  his  duty,  and  in  obedience  to  the  orders  of  the  other 
two  defendants,  without  stating  that  he  resided  in  the  university 
or  was  matriculated.il 

Neither  is  a  townsman  entitled  to  privilege,  to  exempt  him  2Vent.  loe. 
from  an  office  in  the  town,  if  he  keeps  a  shop  and  follows  a  The  City  of 
trade,  though  he  is  matriculated  as  servant  to  a  scholar,  {h)  r,j^.  -^^^t  a 

townsman  so  circumstanced  was  not  entitled  to  the  privileges  of  the  university,  this  case  did 
not  determine  ;  for  the  decision  turned  upon  the  matriculation  having  been  collusive,  merely 
for  the  purpose  of  procuring  an  exemption  from  a  corporate  office.  And  it  has  been  lately 
adjudged,  that  a  college  barber  at  Oxford,  though  he  resides  in  the  city  out  of  the  college,  is 
entitled  to  the  privileges  of  the  university.     Rex  v.  Row  ledge,  Dougl.  531.]; 

It  is  to  be  observed,  that  though  mayhem^  felony,  vccA  freehold  Cro.Car.  87, 
appear  as  above  to  be  the  only  causes  excepted  in  their  charier,   ^^^^  Lnt^Rt 
yet  it  has  been  held,  that  in  actions  for  the  recovery  of  the  pos-  252.'  Cripps  v. 
session  of  a  term,  without  claiming  title  to  the  freehold,  they  Webb's  case. 
shall  have  no  privilege,  because  the  freehold  may  come  in  question. 

[Although  the  charter  of   the  university  extends  to  actions  Ter  Lord 
arising  in  any  part  of  England,  yet  it  cannot  intend  that  scholars,  ^^"^,^^^'\ 
as  plaintiffs,  shall  have  the  liberty  of  suing  in  the  university  in  "' 
causes  of  action  arising  in  any  part  of  England ,-  but,  when  they 
are  defendants,  this  privilege  extends  all  over  England.'] 

It  has  been  disputed  how  far  the  words  of  the  grant  entitled 
them  to  privilege  in  matters  of  equity.  And  the  general  prin- 
ciple of  construction  seems  to  be,  that  where  chattels  only  are 
concerned,  or  where  damages  only  are  to  be  given,  there,  their 
privilege  is  allowable ;  but,  where  the  suit  is  for  the  thing  itself, 
there,  their  privilege  cannot  be  allowed.  As  in  the  following 
cases. 

A  bill 


\(yO 
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2  Vcntr.  562. 
Draper  v. 
Crowther. 
||See  1  Vern. 
-^12.11 


Fin.  R.  45. 
Williams  i 
Roberts. 


Fin.  R.  162. 
Bushby  v. 
Cross. 


Fin.R.  292. 
Powell  V. 
Hine  and 
Adams. 


Per  Harcourt, 
Chan.  MS.  R. 
Trin.  12  Ann. 
in  Chan.  AI- 
<1  ridge  V.Strat- 
ford, Vin.  Abr. 
<V),22.  p.  11. 


Wood's  Inst, 
549. 


A  bill  was  broiioht  setting  fortli  a  contract  under  seal  with  the 
defendant,  for  making  a  lease  of  certain  lands  in  Middlesex,  and 
to  have  execution  of  the  agreement.  The  defendant  pleaded  the 
privilege  of  the  university,  in  proceed  to  all  quarrels  in  law  and 
equity,  except  concerning  freehold;  and  concluded  to  the  juris- 
diction of  the  court.  But  Lord  Keeper  Guildford,  over-ruled  the 
plea,  because  in  this  case  they  can  only  excommunicate  or  im- 
prison, but  cannot  sequester  lands  in  Middlesex,  and  so  can  give 
no  remedy;  and  because  the  charter  of  the  University  of  Oxford, 
empowering  them  to  proceed  in  all  pleas  and  quarrels  in  law  and 
equity,  ^-c.  ought  properly  to  be  extended  to  matters  at  common 
law  only,  or  to  proceedings  in  equity  that  might  arise  in  such 
cases,  and  not  to  mere  matters  of  equity,  which  are  originally 
such,  as  to  execute  agreements  in  specie. 

So  likewise  on  a  bill  in  Chancery  to  be  relieved  against  a  bond 
of  the  penalty  of  100/.  given  by  the  plaintiff's  father  to  the  de- 
fendant, who  pleaded  his  pi-ivilege,  that  he  is  a  doctor  in  divinity, 
scholar  and  residentiary  student  in  the  University  of  Oxford,  and 
that  he  ought  not  to  be  sued  but  before  the  chancellor  of  that 
university,  or  his  deputy  or  commissary  for  the  time  being;  the 
plea  on  debate  was  over-ruled. 

But,  on  a  bill  to  have  a  bond  delivered  up  of  100^.  penalty, 
the  money  being  paid,  defendant  pleaded,  that  he  was  a  privileged 
person  of  the  University  of  Oxford^  viz.  a  doctor  of  laws,  and 
resident  there,  which  the  chancellor  certified,  and  demanded 
conusance  of  the  matter  in  question  as  determinable  before  him, 
or  before  the  vice-chancellor,  S^c.  and  not  elsewhere.  The 
court  dismissed  the  bill  and  allowed  the  plea. 

So  likewise  on  a  bill  by  administrator  for  an  account  of  in- 
testate's estate  which  defendants  had  got  in  their  possession,  on 
pretence  of  some  debts  due  to  them  from  the  intestate;  defend- 
ants pleaded,  they  are  privileged  persons  of  the  University  of 
Oxford,  and  there  resident;  which  the  chancellor  certified,  and 
demanded  conusance  of  the  matter  as  examinable  before  him, 
his  vice-chancellor,  Sfc.  and  not  elsewhere.  And  the  plea  was 
allowed. 

Lastly,  on  a  bill  brought  in  this  court  for  a  discovery  of  the 
personal  estate  of  Dr.  Aldi'idge  deceased,  and  an  injunct/on 
granted  thereupon,  the  University  of  Oxford  claimed  conusance 
of  the  cause,  for  that  both  plaintiff  and  defendant  were  scholars 
of  the  university.  And  Harcourt  C.  ordered  the  bill  to  be  dis- 
missed, and  allowed  an  exclusive  conusance  in  equity  touching 
chattels  to  the  university. 

It  is  said,  thai  the  chancellor  of  the  University  of  Oxford,  or  his 
vice-chancellor,  may  inflict  ecclesiastical  censures  of  the  greater 
excommunication  on  offenders  even  for  temporal  offences,  and 
certify  the  excommunication  into  the  High  Court  of  Chancery 
to  obtain  the  writ  de  excommunicato  capioido,  as  if  the  offender 
had  been  excommunicated  in  an  ecclesiastical  cause  and  cer- 
tified by  a  bishop.  The  University  of  Cambridge  hath  also  this 
privilege. 

In 
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In  the   construction   of  their  privileges  with  respect  to  the  3  Leon.  214. 

assize  of  beer  and  ale,  it  has  been  contested  that  they  have  not  ^"Iv  3.  c.  11. 

assisam  ijjsanii  that  is,  they  cannot  appoint  another  assize  than  §"19.^111011 

what  is  set  down  by  statute,  but  that  they  liave  only  aistodiam  rccognizcs:the 

assize,  that  is,  a  power  to  enforce  the  execution  of  it,  as  well  in  rig'>t  of  the 
^,  .  .     ,1  two  universi- 

the  price  as  in  the  measure.  ^-^^  t^  ^i^^ 

and  mark  measures  for  ale  and  beer ;  and  by  a  grant  of  the  29th  Ed.  3.  the  University  of  Ox- 
ford liath  the  assize  and  assay  of  wine  and  ale,  as  well  as  the  custody  of  it.    Wood's  Inst.  550 
[On  a  motion  for  a  prohibiton  to  a  suit  in  the  vice-chancel-  Rush  vXhan- 
lor's  court  against  certain  brewers,  for  selling  ill  beer  and  false  ^^  Oxford 
measure,  the  particular  excess  of  jurisdiction  alleged  was,  the  Salk.  543.' 
exacting  ofjuratory  caution  ;  and  it  was  insisted,  that  though  they   That  both  the 
have  the  assize  of  bread  and  beer  by  charter,  yet  a  power  to  universities 
punish  by  fine,  and  proceed  according  to  the  civil  law,  cannot  jfJtfo„^of  a"^" 
be  by  charter.    Holt  C.J.  —  Before  the  14  H.  8.  the  university  leet,  has  been 
had  the  jurisdiction  of  a  leet,  and  exercised  it  in  the  vice-chan-  acknowledged 
cellour's  court ;  but  the  charter  grants  them  the  power  of  tres-  m  subsequent 
passes,  and  that  over  all  persons  whomsoever,  if  a  scholar  be   1547' j*  Black. 
party.     AdjowmaUir.']  R.  547.  Dougl. 

537. ;  but  whether  a  tradesman  of  Oxford,  entitled  to  the  privileges  of  the  university  as  a 
college  servant,  but  residing  without  the  walls  of  the  college  in  the  city,  be  therefore  exempt 
from  serving  the  office  of  constable  for  the  city,  is  a  question  which  has  been  moved,  but  not 
absolutely  determined.  Rex  v.  Routledge,  Dougl.  530.  It  should  seem,  however,  from  the 
language  of  the  court,  and  the  subsequent  conduct  of  the  prosecutors  in  that  case,  that  there 
can  be  little  doubt  that  the  law  is  in  favour  of  the  exemption. 

Such  are  their  general  privileges  of  jurisdiction  ;  it  remains 
now  to  consider, 

1.  Hoxso  they  are  to  demand  Conusance. 

It  is  said  that  conusance  may  be  demanded  by  certificate  only,  Wood's  Inst, 
without  special  pleading   upon  an    iiidictment   of  a   privileged   550. 
person  for  an  assault  and  battery. 

But  it  has  been  holden,  that  the  claim  of  conusance  ought  to   2Stra.8io. 
be  entered  upon  a  roll,  and  an  affidavit  made  to  verify  the  q^^^'^^^^^.' 
certificate.  cur.  S.  P. 

1  Barnard.  49.  QZ.  under  the  name  of  Boot  and  Graham.  [The  charter,  the  act  of  parliament 
which  confirms  it,  and  all  the  proceedings,  so  far  as  they  have  gone,  must  be  entered  on  the 
roll;  and,  therefore,  where  the  charter  and  statute  were  shortly  but  not  fully  set  forth,  and 
the  declaration  which  had  been  delivered  in  the  cause  was  wholly  omitted,  the  claim  was  dis- 
allowed as  not  made  in  due  form.  Leasingby  v.  Smith,  2  Wils.  406.  See  the  case  of  Wood- 
cock V.  Brooke,  Ca.  temp.  Hardw.  241.,  an  instance  of  a  claim  allowed.]  JlAnd  see  Browne  v. 
Renouard,  12  East  R.  12.|| 

In  equity  however  a  bill  being  filed  against  defendant,  a  fellow   1  Cases  m 
o^  Exeter  College  in  Oxford,  for  an  account  of  several  sums  of  p,^"tt"v  Tav- 
money ;  the  chancellor  of  Oxford  claimed  privilege  by  instrument  loj..    Lord' 
in  writing.     But  the  Lord  Keeper  disallowed  the  claim,  saying  Keeper  added, 
it  must  be  put  in  byway  of  plea.     He  declared  nevertheless  that  in  case  of 
that  it  should  7iot  {a)  be  on  oath,  but  that  it  should  be  sufficient  f^"  jant^hou'lj 
to  aver  the  defendant  to  be  a  scholar  resident,  c^r.  not  be  put  to 

aver  the  plea  on  oath,     [(a)  Mitf.  Ch.  PI.  231.  ace] 

In  some  cases  the  claim  of  conusance  by  plea  ought  to  con-  3  Bulst.  282. 
elude  with  a  traverse :  as,  in  trespass  for  an  assault  and  battery  at  -i^-),"  u ' 
Vol.  VIII.  M  B.  in 
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B.  in  com.  Hertford,  the  defendant  pleads,  that  he  was  servant  to 
a  scholar  in  Saint  John's  College,  Cambridge ;  and  that  they  are 
to  have  conusance  there.  The  plaintiff'  demur,  because  the 
defendant  takes  no  traverse,  that  he  was  culpable  in  any  place 
extia  universitatem  Cantahrigi(S,  that  thereupon  they  might  have 
taken  issue.  The  whole  court  were  clearly  of  opinion,  that  the 
defendant  here  ought  to  have  concluded  his  plea  with  a  traverse. 

2.  By  ivhom  it  may  be  demanded. 
Hardr.505.  The  vice-chancellor  by  his  attorney  or  deputy  appointed  in 

Lit'c'hfiekl  ^  ^  writing  may  demand  it,  though  the  vice-chancellor  is  but  a 
ijDanv.Abr.  deputy  himself ;  for  a  bailiff  may  properly  demand  conusance, 
174.  and  upon  notice  of  the  patent  the  court  ought  to  supersede. 

Williams  v.  ||And  in  the  vacancy  of  the  office  of  chancellor  the  vice-chan- 

Bnckenden,      cellor  may  make  the  claim.  || 
1 1  East,  543.  •' 

3.  Ai  isohat  Time  it  may  be  demanded. 

3  Bl.  Com.  The  rule  is  that  conusance  must  be  demanded  the  first  day ; 

29S.  2WiIs.     [on  the  return  of  the  writ,  if  the  cause  of  action  appears  therein; 
o^o"  f  I!  "T     ^^  "°''  ^^^^^  upon  the  first  day  given  upon  the  declaration.    After 
see' Browne  V.  ^^^^  defence  made  or  imparlance  prayed,  it  is  too  late.] 
Renouard,  12  East,  12.|| 

sLd.Raym.  In  an  action  on  the  case  against  a  member  of  the  University, 

^f^h' ^K'^'r*^  the  bill  was  of  £a5/^/- term  11  A?i?ie,  and  the  defendant  had  an 
Cambridge"  *  imp^^'l'ince  till  the  first  day  of  Trinity  term  following;  after 
UnivcrsiFy,  which,  and  before  plea  pleaded,  the  University  o^  Cambridge  by 
fl//V«  Dr.  Bent-  their   attorney  demanded  conusance,    and   the  claim   was    dis- 

ley's  case,         allowed  because  it  was  not  made  the  first  day. 

cited  as  so  •' 

held,  Hil.  1 1  Ann.  B.  R.  Perne  v.  Manners.  [See  the  cases  of  Leasingby  v.  Smith,  2  Wils.  406. 
and  Rex  v.  Agar,  5  Burr.  2823.,  where  claims  of  conusance  were  disallowed  as  not  made  in 
due  time.] 

Welles  V.  jjin  q^^  action  of  assault  and  battery  brought  by  an  attorney 

Wnie^R.  233.  ^g^'"st  a  proctor  of  the  University  of  Oxford  and  a  gaoler  there, 

where  see  the  ^^^  chancellor  put  in  a  claim  of  cognizance,  after  replication  and 

claim  stated  before  the  rejoinder,  and  the  Court  of  Common  Pleas  held  on  a 

at  length.  review  of  the  cases  that  the  claim  was  not  made  in  time,  being 

In  Litt.R.304.      a        •  i  r\        i  •  ,  •       i      ttt,      i  i° 

the  claim  was         .^  imparlance.     On  the  question  also  raised,   \\  hether  the 

denied  in  an     claim  could  be  made  against  the  privilege  of  the  plaintiff"  as  an 

action  by  an      attorney,  it  was  therefore  unnecessary  to  give  an  opinion  ;  but 

attorney  of        JVilles  C.  J.  expressed  an  opinion  against  the  claim  in  such  a 

member  of  the  *^^^^'  ^''^y'"©'       Whenever  this  case  comes  judicially  before  us, 

Univerbity  of    "  though  I  shall  be  as  tender  of  the  privileges  of  the  University 

Oxford.  «  of  Oxford  as  any  man  living,  having  the  greatest  veneration 

«  for  that  learned  body,  yet  I  hope  I  shall  always,  as  far  as 

"  I  can  by  law,  endeavour  to  support  the  common  law  of  the 

"  land  and  that  excellent  method  of  trial  by  juries,  upon  which 

"  all  our  lives,    liberties,    and  properties  depend ;  and  that  I 

"  shall  endeavour,  as  far  as  I  can,  to  prevent  the  encroachment 

"  of  any  jurisdiction  whatever  that  proceeds  by  another  law  and 

"  another  method  of  trial."  |j 

(C)  Of 
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(C)  Of  their  Privileges  with  regard  to  their  Riglit  of 
Presentation  to  the  Livings  of  Papists,  {a) 

1.  In  "iSoliat  Cases  they  shall  present. 

TT'NACTS,  that  every  papist  recusant  convict,  during  the  time  f/fg  ^^1,^  f'j. 

that  he  shall  remain  a  recusant  convict,  shall  from  and  after  f^^  relief  of 

the  end  of  this  present  session  of  parliament  be  disabled  to  pre-  Roman  Ca- 

sent  to  any  benefice  or  ecclesiastical  living,  or  to  nominate  to  tholics,ioG.4. 

any  free   school,  hospital,   or  donative;  and  shall  likewise  be  ^■^'.Vf.'u'! 
,.•',,,  '  ^      .1  \         n  provided,  that 

disabled  to  grant  any  avoidance  to  any  beneiice.  nothing  there- 

in shall  alter  the  laws  in  force  in  respect  to  presentation  to  ecclesiastical  benefices.  See  Vol.  VI. 
tit.  Papists  (C).|l 

The  chancellor  and  scholars  of  the  University  of  Oxford  shall 
have  the  presentation,  S^c.  to  every  such  benefice,  school,  hospital, 
and  donative,  in  the  counties  of  Kent,  Middlesex,  Sussex,  Surry, 
Hampshire,  Berlcshire,  Buck i7ighamsh ire,  Gloucestershire,  Wor- 
cestershire, Staffordshire,  War-wickshire,  Wiltshire,  Somersetshire, 
Devonshire,  Corwwall,  Dorsetshire,  Herefordshire,  Northampton- 
shire, Pembrokeshire,  Carmarthenshire,  Brecknockshire,  Mo7i- 
moutJishire,  Cardiganshire,  Montgomeryshire,  the  city  of  London, 
and  in  every  city  and  town  being  a  county  of  itself,  within  the 
limits  of  the  counties  aforesaid. 

The  chancellor  and  scholars  of  the  University  of  Cambridge  §  20. 

shall  have  the  presentation,  ^-c.  to  every  such  benefice,  school, 
hospital,  and  donative  in  the  counties  01  Her  fordshire,  Cambridge- 
shire, Huntingdonshire,  Suffolk,  Norfolk,  Lincolnshire,  Rutland- 
shire, Leicestershire,  Derbyshire,  Nottinghamshire,  Shropshire, 
Cheshire,  Lancashire,  Yorkshire,  Durham,  Northumberland,  Cum- 
berland, Westmoreland,  Radnorshire,  Denbyshire,  Flintshire,  Car- 
narvonshire, Anglesey,  Merioneth,  Glamor gaiishire,  and  in  every 
city  and  town  being  a  county  of  itself,  lying  within  the  limits  of 
the  counties  last  mentioned. 

By  the  1  W.  &  M.  c.  26.  §  2.  every  person  refusing  to  make,  1  W.  &  M. 
or  to  appear  for  the  making  the  declaration  against  transubstan-  ^'  26.  $  2. 
tiation,  and  whose  name  shall  be  recorded  at  the  quarter 
sessions,  is  disabled  to  make  any  presentation,  donation,  or  grant 
of  avoidance  of  any  ecclesiastical  living,  as  fully  as  if  he  were  a 
popish  recusant  convict,  and  the  chancellor,  Sj-c,  of  the  uni- 
versities shall  have  the  presentation  in  the  respective  limits  men- 
tioned in  the  act  of  3  Jac.  1.  c.  5. 

And  farther  by  12  Ann.  c.  14.  papists  and  their  children  under 
the  age  of  twenty-one  years,  not  being  protestants,  though  not 
convicted,  and  their  mortgagees  and  trustees  shall  lose  their 
presentations ;  and  the  respective  universities  shall  present. 

2.  IVJiom  they  shall  preseJit. 

By  3  Jac.  1.  c.  5.  §  21.  it  is  provided,  that  neither  of  the  uni-  It  was  agreed 
versities  shall  present  to  any   benefice,  any    such   person   as  ^^'^^^  ^  layman 

M  2  shall 
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may  be  pre-      shall  then  have  any  other  benefice  with  cure  of  souls  ;  and  such 

pZiTJor      P'-esentation  sl.all  be  void. 

non  habft  cnra^'i  animaruvi,  Cro.  Eliz.  79.  And  for  the  same  reason  a  dean,  archdeacon,  pre- 
bend;uT,  etc.  may  be  presented  or  nominated  by  the  university  ;  for  their  promotion  is  not  a 
benefice  with  cure  of  souls.     Vin.  Abr.  v.  2.  p.  5.     But  see  3  Inst.  155.  contra. 

3.  Ho'ts:  their  Right  of  Presentation  may  he  ■prevented. 

Sir  Wlliam  -^^  patron  recusant  grants  the  patronage  in  fee  to  another,  in 

Jo.  19.  such  case  the   university  shall  not  have  the  presentment;  and  in 

Standen  V.  the  same  manner,  if  he  grants  it  in  tail  for  life  or  years,  during 

it    ofol^ford  ^^'^  continuance  of  this  grant,  he  is  not  patron  in  po.ssession,  and 

andWhitton.  therefore  the  university  shall  not  present  by  the   words  of  the 

statute  of  3  Jac.  ] .  c.  5. 

Sir  William  But,  if  a  patron  makes  a  lease  for  years  of  an  advowson,  and 

Jo.  26.  afterwards  becomes  a  recusant,  the  university  shall  have  the  pre- 

Standen  v.  ^     .  c  .         •  •  i        *^ 

TheUniver-      sentation,  as  a  luture  interest  given  to  them. 

sity  of  Oxford  and  Whitton,  S.  P.  arg.  lo  Rep.  56.  a. 

Id.  id.  So  likewise,  if  a  patron  acknowledges  a  statute  merchant,  and 

after  becomes  recusant  convict,  and  then  the  statute  is  extended, 

the  university  notwithstanding  shall  have  the  presentment. 
Cottington  v.         [It  was   determined  by  Lord  Hard-idcke,   on   the   statute  of 
Fletcher,  An7ie  hereafter  mentioned,  that  that  statute  doth  not  make  the 

2Atk.  155.        whole  trust  void,  but  only  the  turn  upon  an  avoidance,  so  that  if 

the  party  conforms  before  any  avoidance  happens,  nothing  can 

vest  in  the  universities.] 

4.  Hox<o  Trusts  made  to  i^revent  their  Right  of  Presentation  may 

be  discovered. 

Where  secret  trusts  are  made  to  prevent  their  right  of  present- 
ation, the  following  statutes  point  out  a  method  for  discovering 
such  trusts. 
1  W.«&M.  By  1  W.  &  M.  c.  26.  §  3.  trustees  of  recusants  are  disabled  to 

c.  26.  §  3.  present  or  grant  any  avoidance  of  any  ecclesiastical  living,  free 
school,  or  hospital,  and  the  respective  universities  are  to  have 
the  presentations. 

And  if  any  trustee,  mortgagee,  or  grantee  of  any  avoidance 
shall  present,  S^c.  to  any  such  ecclesiastical  living,  S^-c.  where  the 
trust  shall  be  for  any  recusant  convict,  or  disabled,  without 
giving  notice  of  the  avoidance  in  writing  to  the  vice-chancellor  of 
the  university,  to  whom  the  presentation  shall  belong,  within 
three  months  after  the  avoidance,  he  shall  forfeit  500/.  to  the 
university  to  which  the  presentation,  S^c.  shall  belong. 
§  7.  §  7.  Persons  making  the  declaration,  and  taking  the  oaths  be- 

fore the  justices  at  the  quarter  sessions,  where  their  names  are 
recorded,  shall  be  discharged  of  the  disability. 
12  Ann.  St.  2.  Farther,  by  12  Ann.  st.  2.  c.14.  §  2.  presentor  is  to  be  examined 

c.  14.  §  2.         j)y  ti^g  ordinary,  whether  he  be  a  papist  or  a  trustee  for  such. 

§  3.  Presentee  is  to  be  examined  upon  oath  by  the  ordinary,  if 

§^'  he  knows,  or  believes  the  presentor  to  be  a  papist,  or  a  trustee 

for  a  papist,  or  for  the  children  of  such,  or  any  other  person ; 

and  if  he  answers  not  directly,  the  presentation  to  be  void. 

§  4.  Universities  and  their  presentees  may  bring  a  bill  in 

Chancery 
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Chancery  for  discovery  (a),  and  upon  neolecting  to  answer,  the  (")  A  bill 

bill  to  be  taken  pro  confesso.  ,["""f  f  "P°" 

-'  «'  this  statute 

can  only  be  for  discovery,  not  for  relief.  So  determined  by  Lord  Talbot,  supra,  Vol.  VI.  p.  1 19. 

§  5.  Patrons    and   their  clerks,  contestinfj;  the  right  of  the  $  5. 

university  in  quare  impedit,  may  be  examineil   in   court,   or  by  It  was  moved 

commission   or  affidavit,  as  the  court  shall  think  proper,  as  to  *"  ^.,^"f":  "T 
,  .^       '        ,.  I       •      1  ,    •  ,       .     pedit,  that  the 

secret  trusts ;  and  ir  upon  discovery  who  is  the  cestui  que  tr7m,   plaintiff" 

he  shall,  upon  a  rule  made  for  him  to  come  into  court,  or  before   claiming  right 

commissioners,  to  make  the  declaration  against  tvansubstantiation,   "*]  patronage 

neglect  so  to  do,  he  shall  be  esteemed  convict  in  respect  to  his  '"'g""^  '^^  ^^~ 
"  .  '  ^  amined  upon 

presentation.  oath  touching 

secret  trusts  for  papists  pursuant  to  this  act,  and  a  commission  for  such  examination  was 
ordered  to  issue,  directed  to  the  three  prothonotaries,  or  any  two  of  them.  Barnes,  King  v. 
Bishop  of  Carlisle,  and  Masters  and  Scholars  of  the  University  of  Cambridge.  See  likewise 
where  the  court  ordered  a  commission  for  the  like  purpose,  and  directed  the  prothonotary  to 
strike  the  commissioners'  names,  and  to  settle  the  interrogatories.  Barnes,  Rutter  v.  Bishop 
of  Hereford  and  the  University  of  Cambridge. 

§  6.  And  the  answer  of  such  patrons,  and  the  person  for  whom  §  «• 

they  are  intrusted,  and  his  and  their  clerks,  and  their  examin- 
ations and  affidavits  taken  as  aforesaid  by  order  of  any  court,  or 
by  the  ordinary,  shall  be  allowed  as  evidence  against  such  patron 
so  presenting,  and  his  clerk. 

§  8.  No  lapse  shall   incur  nor  plenarty  be  a  bar,  till  three  §  s. 

months  after  the  answer  put  in,  or  the  bill  taken  pro  confesso,  or 
the  prosecution  deserted,  provided  such  bill  be  exhibited  before 
any  lapse  incurred. 

§  1 0.  Upon  confession  or  discovery  of  trust,  the  production  of         $  lo. 
deeds  may  be  enforced. 

Lastly,  The  11  G.  2.  c.  17.  §  5.  enacts.  That  every  grant  of  n  G.2.  c.  17. 
any  advowson  of  any  ecclesiastical  living,  school,  hospital,  or  do-  §  5. 
native,  and  every  grant  of  any  avoidance  thereof^  by  any  papist  or  ySee  Vol.  VI. 
person  making  profession  of  the  popish  religion,  or  any  mortgagee  tu.  Papsifi 
or  person  intrusted  for  any  papist,  ^r.  shall  be  void,  unless  such 
grant  shall  be  made  honajide^  and  for  a  full  consideration,  to  a 
protestant  purchaser,  and  only  for  the  benefit  of  protestants  ;  and 
such  grantee  shall  be  deemed  a  trustee  for  a  papist,  and  they  and 
their  presentees  shall  be  compelled  to  make  such  discovery  relat- 
ing to  such  grants  and  presentations  as  by  the  act  12  Ann.  st.  2. 
c.  14.  is  directed.    And  every  devise  to  be  made  by  any  papist  of 
any  such  advowson,  8^c.  with  intent  to  secure  the  benefit  thereof 
to  the  heirs  or  family  of  such  papist,  shall  be  void  ;  and  such  de- 
visees and  persons  claiming  under  such  devisees,  and  their  pre- 
sentees, shall  be  compelled  to  discover  wether  such  devisees  were 
not  made  with  the  said  intent. 

5.  Ho'ix)  their  Right  of  Fresentation  may  he  divested. 

When  once  the  presentation  pro  hac  vice  is  vested  in  the  uni-  }o  ^?-^^  «• 
versity,  though  the  recusant  conforms  himself  afterwards  or  dies,  '^'Jj^^  ^^^^"- 
yet  the  university  shall  present.  of  Oxford 

University's  case 
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So  likewise  if  a  recusant  is  attaint  of  felony  or  prcemuniie,  the 
c-^J?"u-°"'      interest  of  the  university  shall  not  be  divested. 
Jo.  26.  in  the  case  of  Stamlen  v.  the  University  of  Oxford  and  W  hitton. 

6.  Ho-ii)  it  may  he  avoided. 

1  \V.  &  M.  Tlie  1  W.  &  M.  enacts,  that  the  benefice  to  which  persons  are 

sess.  1.  c.  26.     presented  by  the  universities  for  the  recusancy  of  the  patron,  shall 
^  ^'  become  void  in  case  of  absence  from  the  same  above  the  space  of 

sixty  days  in  any  one  year. 


VOID  AND  VOIDABLE. 


T  N  the  law  some  acts  are  absolutely  void,  and  others  are  voidable 
only  ;  for  the  better  understanding  whereof,  it  is  necessary  to 
consider, 

(A)  The  Distinction  between  void  and  voidable. 

(B)  What  Acts  are  void ;  wherein,  of  the  Degrees  in 
which  Acts  may  be  void,  as, 

1.  What  Acts  are  absolutely  void  as  to  all  Purposes. 

2.  What  void  as  to  some  Put-poses  07ihj. 

3.  What  as  to  some  Persons  only. 

4.  How  Acts  void  by  Operation  of  Lam  may  be  made  good 
by  subsequent  Matter. 

(C)  What  Acts  are  voidable  only. 

(D)  How  voidable  Acts  may  be  made  good. 

(E)  How  they  may  be  avoided. 

(F)  By  whom  they  may  be  avoided. 


(A)  The  Distinction  between  void  and  voidable. 

^  ^^V'Tu^'^j        A  THING  is  void  which  was  done  against  law  at  the  very  time 

trine  in  the    *  of  the  doing  it,  and  no  person  is  bound  by  such  an  act ;  but 

text  as  to  void-  a  thing  is  only  voidable  which  is  done  by  a  person  who  ought  not 

able  acts  is  far  to  have  done  it,  but  who  nevertheless  cannot  avoid  it  himself  after 

from  being        jj.  jg  (Jone  ;  thouo;h  it  may  by  some  act  in  law  be  made  void  by 
universally         v-    i     •       o  °  "^      "^  •' 

just.    It  does    his  hen-,  ^r. 

not  hold  in  the  case  of  infants.    An  infant  when  he  comes  of  age  may  himself  avoid  a  voidable 
act  done  by  him  in  his  infancy.] 

(B)  What 


(B)    What  Acts  are  ahsoluidy  void.  lO? 


(B)  WJiat  Acts  arc  absolutely  void. 

A  CTS,  it  is  said   may  be  void  in  several  degrees,  according  to   Cart.  19. 

the  particular  circumstances  of  the  case ;  it  will  be  proi;er  |^f' ^'^  '^• 
,,,'.,  *      '        Clopton. 

therefore  to  consider,  ' 

] ,   What  Acts  are  absolutely  void  as  to  all  Pin-poses. 

Bond  of  a  feme  covert  and  infant  are  void.  [3ro.  Obliga- 

tion, pi.  26.  This,  however,  with  regard  to  the  infant  must  be  understood  with  some  restric- 
tion; for  if  an  infant  gives  a  bond  without  a  penalty  for  necessaries,  it  is  good  ;  and  the  reason 
why  it  is  void,  if  with  a  penalty,  seems  to  be  that  the  law  gives  validity  to  every  act  of  the 
infant's  which  may  be  for  his  benefit;  but  it  cannot  be  presumetl  to  be  for  his  benefit  to  enter 
into  a  penalty.  Noy,  85.  Delaval  v.  Clare.  Cro.  Eliz.  920.  AylifFv.  Archdale,  S.  C.  IMoor, 
697.  1  Inst.  172.  a.  1  Roll.  Abr.  729.  1  Lev.  87.  Russell  v.'Lee.  jjFisher  v.  Mowbray,  8  East, 
330.  Baylis  v.  Dineley,  Z  .Maul.  &  S.  477.  IngleJew  v.  Douglas,  2  Stark.  Ca.  36.,  and  where 
a  feme  covert  having  a  separate  estate,  gave  a  bond  for  a  sum  advanced  at  her  request  to  her 
son-in-law,  it  was  held,  that  a  promise  by  her  to  pay  it  after  her  husband's  decease,  was 
binding  on  her  executors.  Lee  v.  Muggeridge,  5  Taunt.  36.11  \-^  warrant  of  attorney  given  by 
an  infant  is  merely  void,  Saunderson  v7  Man-,  1  H.  Black.  75.]  ||And  see  Storton  v.  Tomlins, 
2  Bing.  R.  475.  The  trading  contract  of  an  infant  is  not  void,  but  he  may  enforce  it  at  his 
election.  Bruce  v.  Warwick,  6  Taunt.  118.  And  an  infant's  promise  as  one  of  two  acceptors 
of  a  bill  of  exchange  seems  only  voidable,  not  void.  Gibbs  v.  Merrill,  3  Taunt.  307.;  sed  vide 
contra,  2  Barn.  &  C.  826. || 

II The  probate  of  the  will  of  a  feme  covert  is  absolutely  void-H    ciayton  v. 

Adams,  6  TermR.  605. 

So  likewise  the  bond  of  a  person  non  compos   mentis,   aftei   4  Co.  R.  128. 

office  found,  is  absolutely  void.  „^^^'^^A^, 

'  J  case.     It  !s 

said  the  reason  why  the  bond  of  an  infant,  or  person  non  compos,  is  void,  is  because  the  law 
has  appointed  no  act  to  be  done  to  avoid  it;  and  the  only  reason  why  the  party  cannot 
plead  non  at  factum  is,  that  the  cause  of  nullity  is  extrinsic,  and  does  not  appear  on  the 
face  of  the  deed.  2  Salk.  675.  Thompson  v.  Leach.  And  see  post.  What  acts  are  void- 
able only. 

And  in  general  all  bonds  which  are  given  for  a  purpose  malum  ^eeante,  tit 
ill  se,  as  to  kill  or  rob  another,  are  void.  andfEr'* 

Likewise  bonds  given  for  the  performance  of  a  malum  pro- 
hibitwn,  as  for  maintenance.  — 

And  bonds  to  oblige  persons  to  neglect  their  duty  to  the  king 
and  kingdom,  are  absolutely  void. 

If  a  future  lease  be  made  to  commence  after  the  death  of  tenant  ^  Salk.  620. 
in  tail,  it  is  merely  void  in  its  creation ;  for  it  is  not  to  commence  ^.^^^^  g^^ 
till  the  tide  of  the  issue  commences,  and  that  is  an  elder  title  ^^^^^_  /q^^ 
concurring  with  it ;  and  if  the  law  should  make  it  otherwise  than 
void,  the  law  would  make  him  a  trespasser. 

If  a  bishop  grants  administration,  and  diere  are  hona  notahilia,  5  Rep.  30. 
such  admmistration  is  absolutely  void,  as  well  as  to  the  goods  Pnnce's^case. 
within  his  own  diocese  as  elsewhere,  because  he  hath  in  such  Ij^  john^Ned- 
case  no  jurisdiction  whatever.  ham's  case. 

Noy,  96.  Grossman  v.  Hume.  And  see  post.  (C).  jjAs  to  the  other  cases  in  which  administra- 
tion is  void,  and  in  which  voidable,  see  Toller.  Law  of  Ex.  120.  (5th  edit.);  ante,  tit.  Exe- 
ciUors  and  AdministratorsJ^ 
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3  Inst.  251.  So  likewise  a  judgment,  given  by  persons  who  have  no  good 

And  It  may  be  commission  for  that  purpose,  is  void, 
addeu, that  I n  r      i         ' 

general  all  acts  done  by  ministers  of  justice  without  authority  are  void.  10  Rep.  76.  b.  And 
see  post.  (C). 

4  G.  4.  c.  76.  [|  By  4  G.  4.  c.  76.  §  22.  marriages  in  any  other  place  than  a 
§22.;  and  see  church  or  public  chapel,  S^'c.  unless  by  special  licence,  or  with- 
ut.]\Iarriage    out  publication  of  banns  or  licence  of  marriage,   or  solemnized 

^'  by  a  person  not  being  in  holy  orders,  are  null  and  void  to  all 

intents  and  purposes.  || 

2.   What  Acts  arc  void  as  to  some  Purposes  only. 

Finch's  Law  Void  things  are  good  to  some  purposes.  —  As,  if 

^--  Lessee  for  twenty  years  take  a  lease  for  ten  years,  to  begin 

presently,  upon  condition  that  if  a  certain  thing  be  not  done  the 
lease  shall  be  void ;  in  that  case,  though  the  second  lease  be  void 
on  the  breach  of  the  condition,  yet  the  surrender  remains  good. 
Id.  ibid.  So  likewise  if  a  feoffinent  be  made,  to  be  void  on  the  non- 

performance of  a  certain  condition,  yet,  after  the  feoffor's  entry 
for  the  condition  broken,  the  feoffee  shall  have  an  action  for  a 
trespass  done  by  the  feoffor  before. 
Arg.  Hard.  47.        Also,  if  tenant  at  will  grants  over  his  estate,  though  the  grant 
Jones  V.  Clerk.  ^        .^  -^  determines  his  will. 

But  it  an  act  '   •' 

be  made  void  by  a  statute,  it  shall  avail  to  no  purpose  whatever :  Therefore  a  simoniacal  pre- 
sentation does  not  so  much  as  amount  to  a  claim.  Arg.  ibid.  [A  bill  of  exchange,  or  promis- 
sory note  for  monev  lost  at  play,  is  void  in  the  hands  of  an  indorsee,  though  without  notice, 
and  for  a  valuable  consideration.  1  Salk.  544.  2  Burr.  1077.]  |lSee  4  Taunt.  685.  4  Barn.  & 
Aid.  212.||  [The  like  law,  where  it  is  given  on  an  usurious  contract.  Dougl.  756.]  l|But  not  in 
case  of  usury,  if  it  is  in  the  hands  of  a  bond  fide  holder  for  value.  St.  58  G.  5.  c.  93. 
Where  a  statute  expressly  declares  bills,  &c.  given  on  a  certain  consideration,  void  to  all  pur- 
poses, there  they  are  void  even  in  the  hands  of  a  bond  fide  holder  for  value,  as  under  the  gaming 
act,  9  Ann.  c.  14.  $  1.,  the  45  G.3.  c.72.  §  16,  17.  respecting  the  illegal  ransom  of  vessels,  &c. 
Bowyer  v.  Bampton,  Stra.  1155.  Chitt.  on  Bills,  81.  Webb  v.  Brooke,  5  Taunt.  6.  Jackson 
V.  Warwick,  7  Term  R.  121.  But  unless  the  instrument  is  declared  void,  the  mere  illegality 
of  the  consideration  is  no  defence  against  a  bond  fide  holder  for  value.  Wyatt  v.  Bulmer, 
2  Espin.  R.  558.  Chitt.  on  Bills,  81.;  unless  it  is  taken  after  due.  Brown  v.  Turner,  7  Terra 
R.  630.  II  [A  lease  of  a  rectory  by  a  rector  is  void  by  his  non-residence  for  eighty  days,  2  Term 
R.  749.  An  annuity  deed  not  enrolled  pursuant  to  the  directions  of  the  17  G.  5.  c.  26.  is 
absolutely  void.    Id.  603.] 

2.   What  Acts  are  void  as  to  some  Persons  only. 

Per  Ander-  A  fraudulent  gift  of  goods  is  not  void  against  all,  for  it  remains 

«o«,  Cro.  Eliz.  good  against  the  donor,  and  is  only  void  against  his  creditors. 
445.     Upton  V-  Basset. 
Cro.  Eliz.  445.        So  likewise,  a  feoffment  upon  maintenance  or  champerty  is  not 

Upton  V.  \o\6.  against  the  feoffor,  but  against  him  that  hath  right :  per 

Basset.  r>  °  7    t  '  o  &         r 

Beamond  J. 

Bro.  Obliga-  Also,  where  a  feme  covert  or  infant  are  bound  in  an  obliga- 
tion, pi.  26.  tion  with  others,  though  the  bond  is  void  as  to  the  feme  covert 
1  Roll.  R.  41.  jjj^.  infj^nt,  vet  it  is  good  as  to  the  others,  who  shall    be    sued 
Winscombe  V.  ,                  ,^,           •..    u  11        ..    u  * 
Piuott.    And  a' one,  and  the  writ  shall  not  abate. 

see  there  whether  it  is  necessary  to  aver  the  declaration,  that  the  other  is  a  feme  covert  or 

infant. 

5&6Ed. 6.  j|By  5  &  6  E.  6.  c.  16.  all  bargains,  sales,  promises,  bonds, 

c.  16.;  and  see    c.^    f^j.  g^jg  ^f  j^jjy  Qfjjceg  q^  deputations  of  anv  offices  shall  be 

49  0.3.0.126.'^  -y  »  "  ^.^jj 


(C)  What  Acts  are  voidable  onlj/.  IGD 


void  to  and  ajrainst  them  by  whom  such  bargains,  sales,  Sfc.  are  and  tit .  Offices 

Vol.  V. 


made.  II  ^  '  "         '  and  Officers, 


4.  How  Acts   void  by  Operatioii  of  Law  may  he  made  good  hy 
subsequent  Matter. 

In  equity  the  consent  of  the  heir  makes  good  a  void  devise.       Chan.  Cases, 

209.  Lord  Cornbury  v.  Middleton. 

So  likewise,  a  devise  void  by  misnomer  of  the  corporation  Chan  Cases, 
was  decreed  to  be  a  good  appointment  of  a  charitable  use,  within  267.  Anon, 
the  43  Ehz. 

(C)  What  Acts  are  voidable  only. 

TF  a  lease  be  made  by  the  husband  of  the  wife's  land,  and  the  ^'"g-  ^Bulst. 

husband  die,  the  lease  is  not  void,  but  voidable  by  the  wife's  pj^^'^Co^  g5 
entry.  Browning  v. 

Beeston.  [Though  a  lease  by  the  husband  of  a  feme  covert's  estate  (even  not  within  52  H.  8. 
c.  28.)  is  only  voidable,  yet  a  mortgage  of  a  feme  covert's  estate,  though  in  form  of  a  lease,  is 
void,  Dougl.  53,  54.]     IJSee  7  Term  R.  478.11 

Likewise,  if  tenant  in  tail  make  a  future  lease  for  years,  which  ^^^^'^-  ^^°' 
by  possibility  may  be  to  commence  during  the  life  of  tenant  in  ^j^^j^*  ^g^g 
tail,  it  is  not  void,  but  voidable  as  to  the  issue.  antb.  ' 

So,  if  an  infant  make  a  feoffment  or  a  lease,  and  deliver  it  with  2  Brownl.  248- 
his  hand,  it  is  voidable  only,  (a)  HockheJd. 

It  is  there  added,  that  if  the  feoffment  or  lease  be  executed  by  letter  of  attorney,  it  is  a  dis- 
seisin to  him.  It  has  been  said  likewise,  that  if  the  infant  reserve  a  small  rent,  as  one  penny, 
where  the  land  is  worth  lOOl.  per  ami.  such  lease  is  void.  2  Leo.  216,  Humfreston's  case. 
11(a)  Qu.  What  is  a  reasonable  time  for  the  infant  to  avoid  the  lease  after  he  attains  twenty-one? 
Holmes  v.  Blogg,  l  Moo.  466.11 

It  is  said  likewise,  that  a  deed  of  exchange  entered  into  by  an  Perk.  28i. 
infant,  or  one  7i.on  sance  memorice^  is  not  void,  but  may  be  avoided 
by  the  infant  when  arrived  at  age,  or  by  the  heir  of  him  who  is 
non  sancB  memorice. 

Also,  an  infant's  bond  of  submission  to  an  arbitration  seems  Noy,  93. 

only  voidable.  J^«."f /• 

''  Knight. 

An  infant's  contract  of  marriage  likewise'is  only  voidable.  g  Stra.  938. 

Holt  v.  Ward,  Clarencieux.  HAnd  so  also  an  infant's  trading  contract.  Bruce  v.  Warwick, 
6  Taunt.  118.;  sed  vide  contra,  2  Barn.  &  C.  826.11 

So  hkewise  the  deed  of  a  person  non  compos  ynentis,   before  4  Rep.  124. 

office  found,   is  voidable  only,   but  cannot  be  avoided  by  the  Be^e''|^3'  s 

,  .         '  *"  •'  case.   1  lie  rea- 

party  himself.  son  why  their 

acts  cannot  be  avoided  by  themselves,  is  because  it  is  a  maxim  in  law,  that  no  man  of  full  age 
shall  be  admitted  to  stultify  himself.  Id.  ibid,  and  see  ante{B).  IJSee  Baxter  v.  Earl  of  Ports- 
mouth, 5  Barn.  &  C,  IVO-H 

A  presentation,  institution,  and  induction  of  a  layman  is  not  p^j.  Popham. 
void,  but  only  voidable  by  sentence.  Cro.Eliz.3i5. 

Pratt  v.  Stocke. 

Likewise,  if  the  archbishop  of  a  province  grant  administra-  Cro.  Eliz.  457. 

tion,  where  there  are  not  bona  notahilla  to  warrant  a  prerogative   Bingham  v. 

administration,  yet  such  administration  is  only  voidable ;  because  ^'"^^""^' „,- 
^  J  ''  ^l^g   feee  ante  (B), 
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note  the  dif-     ^^^^  archbishop  hath  a  general  jurisdiction  over  all  the  dioceses 

ference,  USee    in  the  province. 

Toller's  Law  of  Ex.  120.  (5tli  edit.)|| 

Cro.  Eliz.  315.       So  also,  if  letters  of  administration  be  granted  to  one,  and  after 

Pratt  V,  granted  to  another,  by  this  the  first  are  not  avoided,  except  by 

Stocke.  judicial  sentence. 

P  II  It  is  no  objection  to  an  action  on  a  promissory  note  that  it 

Welshman,       was  given  as  part  of  the  consideration  of  an  indenture  of  appren- 

16  East,  207.     ticeship    for  less  than  seven  years    by   being    antedated,    such 

indenture  being  by  the  statute  of  Elizabeth  only  voidable,  and 

not  void. II 
2  Salk.  674.  An  order  of  the  justices  likewise,  being  a  judicial  act,  is  not 

Hall  V.  Biggs,    absolutely  void,  but  voidable  only,  and  continues  to  be  an  order 

till  it  is  avoided. 

So  likewise,  the  judgment  of  a  superior  court  is  not  void,  but 
2 Salk. 6(4.       ^i     voidable  by  plea  or  error. 
Adams,  S.C.    Carth.  274. 

2  Inst.  184.  Thus,  an  erroneous  attainder  is  not  void,  but  voidable  by  writ 
2R.  3.  fo.2i,    of  error. 

22. 

Arg.  1  RoU.R.       Though  the  statute  of  Westm.  2.  13  Ed.  1.  c.  1.  says^?ns  ipso 

158,  159.  J2^f'(.  sii  imlhis,  yet  it  is  not  void  against  the  party,  or  his  issue, 
N\  arren  v.  ^^.  j^j^^  -^^  reversion  ;  but  the  issue  and  he  in  reversion  have 
Magdalen  remedy  to  avoid  it;  and  the  words  of  the  statute  sii  iiullus  are 
College's  case,  construed  to  mean  that  it  is  as  good  as  void,  in  respect  of  the 

defeasableness  of  it. 
^rg.Roll.R.  So,  where  the  statute  of  additions  ordains,  that  if  any  be  out- 

159.  Smith  v.  lawed  without  addition,  the  outlawry  shall  be  clearly  void  and 
Warren.  of  ^q  effect,  yet  it  shall  not  be  void  without  writ  of  error. 

(D)  How  voidable  Acts  may  be  made  good. 

3  Rep.  64.  b.  \\/^HERE  a  lease  is  voidable,  acceptance  of  the  rent  will 
llCo. Litt.215.  make  it  good;  but,  where  it  is  void,  no  acceptance  or 

^*  ?u  ^  L.«  "^    other  act  can  make  it  cjood. 
m  the  case  f 

above  put,  where  tenant  in  tail  makes  a  future  lease,  which  may  possibly  commence  in  his  own 

life,  though  it  is  voidable  as  to  the  issue,  yet  it  may  be  made  good  by  the  issue's  acceptance  of 

rent.     Arg.  5  Lev.  271.  Butler  v.  Baker.     ||As  to  voidable  leases,  see  tit.  Leases  (D)  and  (1), 

anti,  Vol.  IV.ll 

(E)  How  they  may  be  avoided. 

5  Rep.  1 19.  a.  A  DEED  being  voidable,  is  to  be  avoided  by  special  pleading  ; 
Whelpdale's  -i^-  ^^^^  where  an  act  of  parliament  says,  that  a  deed,  Sfc,  shall 
^^^^'  be  void,  it  is  intended  that  it  shall  be  by  pleading. 

5  Rep.  119.  a.  Where  a  deed  is  a  voidable  deed  at  the  time  of  pleading;  as, 
Whelpdale's  if  an  infant  seal  and  deliver  a  deed,  or  one  of  full  age  deliver  a 
case.  But,  if  deed  by  duress,  4"^.  the  obligor  must  not  plead  7ion  est  factum; 
the  seal  be  because  when  the  action  was  brought  it  was  his  deed,  and  must 
fe'ndant  mty      be  avoided  by  special  pleading.  («) 

plead  nnn  est  factum  ;  for  though  it  was  once  a  deed,  yet  at  the  time  of  the  plea  it  was  not  his 
deed.  Id.  ibid,  [(a)  The  reason  why  the  defendant  in  this  case  must  plead  speciall}',  and 
not  merely  rely  on  the  pica  nfnon  est  factum,  is  not  because  the  instmment  is  in  form  a  deed, 

but 


(F)  By  'whom  Voidable  acts  may  he  avoided,  I7I 

but  because  it  has  an  operation  from  the  delivery.  For  the  delivery  of  a  deed  cannot  be  void, 
tbu  is  only  voidable  ;  so  that  deeds  which  take  effect  by  delivery  can  be  only  voidable ;  whilst 
tliose  which  do  not  so  take  effect  are  absolutely  void.  5  Burr.  1804.  1  H.  Black.  75.  But  it  is  not 
because  the  deed  may  be  avoided  by  special  pleading,  that  it  is  therefore  voidable ;  but  bein<» 
only  voidable,  the  party  is  bound  to  disclose  that  matter  in  his  plea  which  shall  avoid  it;  for 
prima  facie  it  is  good  ;  it  passeth  an  interest ;  it  is  capable  of  confirmation ;  its  validity,  there- 
fore, shall  not  be  questioned  without  giving  the  other  party  an  opportunity  of  supporting  it  in 
his  replication.]  l|Neither  the  text  nor  the  note  afford  any  clear  rule  as  to  the  cases  where  a 
bond  must  be  avoided  by  a  special  plea,  and  where  the  matter  may  be  shewn  on  non  est  factum. 
The  distinction  seems  to  be,  that  matter  which  tends  to  shew  an  invalid  or  defective  executionoi 
the  deed  (as  an  execution  by  a  lunatic,  Stra.  1104.,  afeniecovert,or  under  fraud,  or  by  a  drunken 
man,  Com.  Dig.  Pleader,  2.(\V),  18.  Bull.  N.P.  172.,  or  a  subsequent  erasure,  3  Camp.  181.) 
may  be  shewn  on  non  est  factum  ;  but  that  matter  impeaching  the  deed  for  the  illegality  of  its 
matter  or  consideration,  whether  at  common  law  or  by  statute,  should  be  specially  pleaded,  con- 
cluding, "  and  so  the  said  deed  is  void,"  and  not  "sic  non  est  factum,"  Thus  in  case  of  a  bond 
in  restraint  of  matrimony,  or  given  to  compound  a  felony,  Colton  v.  Goodridge,  2  Black.  R. 
1 108.  Harmer  v,  Wright,  2  Stark.  Ca.  55.  Harmer  v.  Rowe,  2  Chitt.  R.  554.  So  also  in  cases 
of  usury  and  gaming,  the  illegality  must  be  specially  pleaded,  1  Stra.  498.  Com.  Dig.  Pleader. 
2  W.  26.  1  Saund.  295.  a.  note  (1).  So,  also,  that  the  bond  was  for  securing  the  price  of 
goods  sold  by  plaintiff  to  defendant  for  an  illegal  traffic  to  the  East  Indies.  Paxton  v.  Popham, 
9  East,  403. ;  or  that  the  bond  was  illegal  and  void  by  the  49  G.  5.  c.  126.  against  the  sale  of 
offices.  Greville  v.  Atkyns,  9  Barn.  &  C.  462,;  and  see  Pole  v.  Harrobin,  9  East,  416.  So,  also 
according  to  2  Will.  Saund.  59.  n.  (5),  if  a  bail-bond  is  not  made  according  to  the  stat.  2J 
Hen.  6.  c.  9.  a  special  plea  is  necessary.  But  in  Thompson  v.  Rock,  4  Maule&  S.  558.,  it  was 
held  that  this  defence  might  be  made  on  non  est  factum,  on  the  ground  that  the  plea,  if  special 
would  in  such  case  conclude  "  et  sic  non  est  factum  ;"  and  that,  according  to  modern  practice, 
the  plea  might  therefore  be  general.  But  the  learned  editor  of  Coke's  Reports,  part  5.  119.  b. 
shews  that  the  special  plea  in  such  case  would  conclude  (according  to  1  Lord  Raym.  349. 
2  Vent.  257.  1  Saund.  159.  Bro.  Abr.  Non  est  factum,  14.;)  "and  so  the  deed  is  void  and  of 
no  effect ; "  and  the  case  therefore  is  of  doubtful  authority.  The  cases  of  infancy  and  duress 
in  which  the  defence  must  be  specially  pleaded,  seem  hardly  reconcilable  with  the  above  dis- 
tinction, since  they  impeach  the  execution  of  the  deed,  and  do  not  shew  illegality  in  the  matter 
or  consideration ;  and  in  these  cases,  it  seems  the  plea  is  a  special  non  est  factum.  See  5 
Coke's  Rep.  119.  b.  note  (c),  and  the  cases  there  cited.  In  1  Will,  Saund.  295.  a.  note,  it  is 
said  that,  though  usury  appear  on  the  face  of  the  condition,  the  defendant  cannot  demur 
but  it  must  be  specially  pleaded.  But  this  seems  erroneous,  i^ic?.  note  (f);  and  see  2  Term 
K.  575.11 

But  a  feoffment  or  lease  for  life,  which  is  declared  to  be  void  ^Rep.  6  5.  a. 
on   breach    of  a  condition,    must  nevertheless  be  made  void     ^""^"^  ^ 
by  re-entry,  it  being  a  freehold  conveyed  by  livery  :  whereas  a   loo.'  Goodale 
lease  for  years  on  breach  of  the  condition  is  absolutely  void,  and  v.  Wyatt. 
there  needs  no  re-entry. 

II  Assuming  that  an  infant  may  avoid  indentures  of  apprentice-  The  King  v. 
ship  by  which  he  has  bound  himself  (which  does  not  appear  Hindringham, 
quite  settled),  still  his  leaving  his  master's  service  and  going  into  ^  lermR.557. 
that  of  another  person,  is  not  such  an  act  as  will  avoid  the  Rertles  ibid. 
indentures.il  652.;  and  see 

3  Maule  &  S.  497. 

(F)  By  whom  they  may  be  avoided. 


^^F  a  void  act  or  deed  every  stranger  may  take  advantage,  but  2  Lev.  218.  i 
not  of  a  voidable  one ;  as,  if  there  are  two  joint-tenants  within  Humphers- 


18.  in 

TS' 

age,  and  one  makes  a  lease  for  years,  and  dies,  the  other  shall 
avoid  it,  for  the  lease  is  utterly  void  :  but,  if  the  one  leases  for 
life,  and  makes  livery  in  person,  and  dies,  the  other  shall  not 
avoid  it.     Per  Wray  Ch.  J. 

II  Where  an  infant  slave  in  the  West  Indies  executed  an  inden-  Keane  v.  Boy- 
tare  covenanting  to  serve  B,  for  a  certain  term  of  years  as  his  cott,  2  H. 

servant,  Black.  511. 
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servant,  and  B.  covenanted  to  do  certain  things  on  his  part,  and 
B.  then  came  to  Englmid  with  the  slave,  and  A.^  a  recruiting 
(a)  The  learn-  officer,  enticed  him  to  enhst.  In  an  action  brought  by  B.  against 
ed  Reporter  A.  for  seducing  his  servant  from  his  service  tlie  question  was, 
suggests  that  Whether  the  allegation  in  the  declaration  that  the  infont  slave 
is  iinso'und^  contracted  to  serve  B.  for  a  term  of  years  was  proved,  since  the 
and  tliat  hy'  youth  was  both  an  infant  and  a  slave,  and  therefore  incapable  of 
the  general  binding  himself  by  the  indenture.  But  Heath  J.  considered  the 
pohcy  and  contract  beneficial  to  the  infant,  since  by  analogy  to  the  old  law 
tntionrofthe  respecting  villains  (Co.  Litt.  137.  b.  11  Sta.  Tri.  34'2.),  it  might 
W. I.  Islands,  be  a  manumission  by  implication  {a);  and  the  court  accordingly 
a  shue  cannot  held  that  the  contract  was  voidable  only,  and  that  the  defendant, 
be  nianuniit-  ^  stranger  and  wrong  doer,  could  not  take  advantage  of  the 
Hon  -and  cites  infant's  privilege  of  avoiding  his  contracts,  which  was  personal  to 
the  law  of  St.     himself.  || 

Vincent,  prescribing  a  mode  of  manumission,  with  a  promise  for  an  annual  allowance  to  the  slave, 
and  enacting,  that  "  any  manumission  in  any  other  manner  shall  be  void."  But  qucere.,  whether 
this  clause  can  apply  to  any  other  than  express  manumissions  contrary  to  the  mode  prescribed  ; 
and,  at  all  events,  the  master  having  voluntarily  treated  his  slave  as  sui  juris,  by  contracting 
with  him,  would  seem  to  be  cstojjpedirom  contending  that  such  contract  was  void ;  and  what  the 
master  could  not  do,  surely  no  stranger  could  do.  And  with  respect  to  the  infancy,  whether 
the  contract  would  be  an  implied  manumission  or  not,  certainly  it  is  not  such  a  contract  as  the 
court  could  of  itself  pronounce  prejudicial,  and  therefore  void.  It  seems  therefore  clearly  only 
voidable,  and  then  the  right  of  avoiding  it  only  belongs  to  the  infant.  So  that  the  decision 
seems  sound,  whether  the  analogy  suggested  by  Heath  J.  be  tenable  or  not. 
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Gilb.  Law  of     ^  USE  at  common  law  was  an  equitable  right  which  he  who 

1  ReVS.  conveyed  a  legal  estate  to  another  reserved  to  himself,  upon 

Chudleigh's       ^''"^^  ^"^  confidence  that  the  person  to  whom  he  so  conveyed  it, 

case.      ''  would  nevertheless  suffer  him  to  take  the  rents  and  profits  of  the 

land,  and  that  he  would  execute  estates  according  to  his  direction. 

The  feoffee^  therefore,  or  terretenanU  (that  is,  the  person  to  whom 

the  legal  estate  was  conveyed,)  had  the  freehold  or  sole  property  in 

him:  and  the  person  who  had  conveyed  the  legal  estate  to  him, 

(that  is,  the  cestui  que  me^)  had  neither  jm5  in  re;  nor  ad  rem  ;  for  if 

he  had  entered  upon  the  land  without  the  consent  of  the  feoffee, 

he  had  been  a  trespasser;  so  that  nothing  remained  in  him  but  a 

bare  confidence  or  trust;  for  which,  if  it  was  broken,  he  had  no 

remedy  but  by  subpoena  in  Chancery. 

But  this  equitable  right  extended  itself  to  all  persons  who 
claimed  in  privity  under  the  feoffee ;  that  is,  who  came  into  the 
same  estate  which  the  feoffee  had  in  the  use,  and  by  contract  with 
him;  for  a  disseisor  came  into  the  same  estate,  but  not  by  contract 
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or  agreement;  and  therefore,  claiming  not  by  or  from  \\\e.  feoffee  ^ 
he  consequently  did  not  claim  the  estate  as  it  was  snbject  to  the 
uses;  but  he  claimed  an  estate  above  diat  free  froui  and  dis- 
charged of  the  uses ;  and  it  would  in  a  manner  have  defeated  his 
title,  should  he  have  been  compelled  to  stand  seised  to  a  use, 
when  he  did  not  claim  the  estate  which  was  charged  with  the 
use;  for  confidence  in  the  person  was  requisite  as  well  as  privity 
of  estate. 

Confidence  in  the  person,  was  either  express  or  implied ;  as,  if 
a  feoifee  to  a  use  had,  for  good  consideration,  enfeoffed  one  who 
had  no  notice  of  the  use,  the  use  was  destroyed ;  for  the  person 
enfeoffed  not  knowing  that  there  were  any  uses,  no  trust  could  be 
reposed  in  him  to  let  the  cestui  que  use  take  the  profits ;  but  if  he 
had  notice,  a  trust  might  well  be  said  to  be  reposed  in  him,  since 
he  took  the  land,  knowingly,  charged  with  the  uses.  So  also,  if 
the  feoffinent  had  been  made  without  consideration,  though  the 
person  enfeoffed  had  no  notice  of  the  use,  yet  he  would  neverthe- 
less have  stood  seised  to  the  use ;  for  the  law  in  that  case  would 
have  implied  notice  of  the  use,  and  consequently  the  trust  would 
have  remained. 

Hence  it  may  be  collected,  that  to  every  use  at  common  law 
there  were  two  inseparable  incidents, — a  privity  in  estate,  and  a 
confidence  in  the  person ;  and  where  either  of  these  failed,  the 
use  was  suspended  or  destroyed. 

But  for  the  better  understanding  of  the  law  relative  to  this 
head,  we  shall  consider,  — 

(A)  The  Origin  and  first  Introduction  of  Uses. 

(B)  The  several  Properties  of  an  Estate  in  Use  at  Com- 

mon Law,  which  are,  — 

1.  TJiat  it  is  alieyiable ;  'wherein,  of  the  Power  o/"  Cestui  que 

Use. 

1.  At  Common  Law. 

2.  By  the  Statute  of  1  R.3.  c.  1. 

2.  TJiat  it  is  descendible ,-  wherein, 

1.  Of  the  Descent  of  a  Use  in  Possession. 

2.  Of  the  Descent  of  a  Use  in  Reversion. 

3.  That  it  is  devisable. 

4.  That  it  is  not  extendable,  or  Assets. 

5.  That  it  is  not  forfeitable. 

6.  That  a  Wmtian  is  not  dowable  of  a  Use. 

(C)  The  Inconveniences  of  Uses. 

(D)  The  Alterations  introduced  with  respect  to  Con- 

veyances to  Uses  by  the  27  H.  8.  c.  10. 

(E)  The  several  Sorts  of  Conveyances  to  Uses  j  wherein, 

1.  Of 
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1 .  Of  those  which  raise  Uses  hy  Way  of  Transmutation  of 
Possession;  such  as, —  1.  Feoffment.  2.  Fines.  3.  lle- 
covcrics.  Of  which  before  under  theu'  respective  Titles. 
But  herein  farther,  — 

Of  Deeds  declaring  the  Uses  of  Feoffments,  Fines  and 
Recoveries ;  'wherein,  — 

1.  Who  may  declare  Uses. 

2.  To  whom  they  may  be  declared. 

3.  In  what  Manner  they  may  be  declared. 

4.  At  what  Time  they  may  be  declared. 

5.  In  what  Cases  Averments  may  be  made  of  Uses. 

2.  Of  those  Conveyances  which   raise  Uses   without    Trans- 

mutation of  Possession ;  such  as, — 

1.  Covenants  to  stand  seised  to  Uses ;  wherein,  — 

1 .  Who  may  covenant  to  stand  seised,  and  to  whom. 

2.  What  Consideration  is  necessary  to  a  Covenant  to  stand  seised,  and 

how  far  it  extends. 

3.  By  what  Words  a  Man  may  covenant  to  stand  seised. 

4.  The  Effect  of  a  Covenant  to  stand  seised. 

3.  Of  Bargain  and  Sale,  of  which  before  under  its  proper 

Title. 

(F)  What  Kind  of  Property  may  be  conveyed  by  Way 

of  Use. 

(G)  The  several  Kinds  of  Uses  executed  by  the  Sta- 

tute ;  such  as, 

1.  Uses  in  esse. 

2.  Uses  in  Possibility ;  wherein, 

1 .  Of  executory  Fees ;  and  the  Difference  where  they 

rise  by  way  of  Use,  and  where  by  Devise. 

2.  Of  contingent  Remainders,  of  which  before  under  Title 

"  Remainder:"  But  herein  farther, 

1.  In  what  Manner  they  are  to  be  executed. 

2.  How  they  may  be  defeated. 

•  1.  Where  there  is  no  Power  of  Revocation. 

2.  Where  there  is  an  express  Power  of  Revocation. 

S.  How  they  may  be  suspended,  revived,  or  extinguished. 

(H)  The  Cases  out  of  the  Statute  ;  as, 

1.  WJiere  Uses  are  limited  upon  Uses. 

2.  WJiere  Terms  are  raised  and  limited  in  Trust ;  wherein^ 

1.  Of 
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1.  Of  Terms  which  wait  on  the  Inheritance. 

2.  Of  Terms  in  Gross. 

3.   Tlliere   Lands   are  limited  to    Trustees  to  jiaij  over  the 
Rents  arid  Projits. 

( I )  Resulting  Uses,  or  Uses  by  Implication. 

(K)  Second  or  shifting  Uses. 

(L)  The  Manner  of  pleading  Uses. 


(A)  The  Origin  and  first  Introduction  of  Uses. 

^PHE  original  of  uses  was  from  a  title  under  the  civil  law,  QHb.  Law  of 

which  allows  of  an  usufructuary  possession,  distinct  from  the  Uses.s.  (a)Sir 
substance  of  the  thing  itself;  and  it  was  brought  over  to  us  from  William  Jones, 
thence  by  the  clergy,  who  were  masters  of  the  civil  law.     For  ]^'-[,    "^^^  ,,g 
when  they  were  prohibited  from  taking  any  thing  in  mortmain,  case.    l|The 
after  several  evasions  by  purchasing  lands  of  their  own,  tenants  analogy  be- 
suffering  recoveries,  and  purchasing  lands  round  the  church  and  tween  the 
making  them  church-yards  by  bull  from  the  Pope,  at  last  this  ^Ss^of  ?he'°' 
way  was  invented  of  conveying  lands  to  others  to  their  own  use;  ndeicommis- 
and  this  being  proper  matter  of  equity,  it  met  with  a  very  favour-  sio  of  theRo- 
able  construction  from  the  judge  of  the  Chancery  court,  who  was  ""^"^  ^"^.  °^ 
in  those  days  commonly  a  clergyman ;  and  the  clergy  thought  this  ^"a'rkiblV^  ^^* 
a  statute  contrary  to  natural  justice,  and  so  could  easily  tolerate  and  shews 
any  act  for  evading  it.  Thus  this  way  of  settlement  began;  and  was  how  "  states 
often  used  for  other  fraudulent  purposes,  as  to  defeat  just  debts,  and  common- 
wardships,  escheats,  8,-c.\  but  it  more  generally  prevailed  among  common  ^^^ 
all  ranks  and  conditions  of  men,  by  reason  of  the  civil  commo-  accidents," 
tions  between  the  houses  of  Xa;?ca5/f;' and  York^  to  secrete  the  Bacon  says: 

possessions,  and  to  preserve  them  to  their  issue,  notwithstanding  !'  I  find  that 

, ,    •     J  ,-    s  o    m  the  civil 

attainders.  («)  law  that  which 

cometh  nearest  in  name  to  the  use  is  nothing  like  in  matter,  which  is  usus  fructus ;  for 
iisus  fructus  and  dominium  is  with  them  as  with  their  particular  tenancy  and  inheritance. 
But  that  which  resenibleth  the  use  most  is  Jidei  commissio ;  and  therefore  you  shall 
find  in  Justinian,  lib.  2.  that  they  had  a  form  in  testaments  to  give  inheritance  to  one  to  the 
use  of  another,  Hceredem  comtituo  Caium,  rogo  autem  ^e,Caie,  ut  hcsreditatem  restiiuas  Seio;  and 
the  text  of  the  civilians  saith,  that  for  a  great  time  if  the  heir  did  not  as  he  was  required, 
cestui  que  use  had  no  remedy  at  all,  until  about  the  time  of  Augustus  CcBsai\  there  grew  in 
custom  a  flattering  form  of  tmst,  for  they  penned  it  thus:  Rogo  te per  salutem  Augusti,  or 
per  fortunam  Augusti,  &c.  j  whereupon  Augustus  took  the  breach  of  trust  to  sound  in  deroga- 
tion of  himself,  and  made  a  rescript  to  the  prastor  to  give  remedy  in  such  cases.  Whereupon 
within  the  space  of  one  hundred  years,  these  trusts  did  spring  and  speed  so  fast,  as  they  were 
forced  to  have  a  particular  chancellor  only  for  uses,  who  was  cnWed  prcetor  fidei  commissarius  f 
and  not  long  after,  the  inconvenience  of  them  being  found,  they  resorted  unto  a  remedy  much 
like  unto  this  statute ;  for  by  two  decrees  of  senate,  called  Senatus  Consultum  Trebellianum  et 
Pegasiaiium,  they  made  cestui  que  use  to  be  heir  in  substance."    Bacon  on  Stat,  of  Uses.|j 

(B)  The   several   Properties  of  an  Estate  in  Use  at 
Common  Law. 

T  JNDER  this  head  it  will  be  sufficient  to  observe  in  general, 
1.  That  at  common  law  a  use  is  alienable;  that  it  is  de- 
scendible ; 
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Kelw. 
46.  b. 


42.  b. 


Gilb.  Law  of 
Uses,  26. 


Plow.  352.  b. 
The  feofiFees 
upon  their  re- 
entry would, 
it  seems,  stand 
seised  to  the 
use  of  the  last 
feoffee.  See 
Plow,  loc.  cit. 
IJIn  a  similar 
case  at  this 
day  the  trustees 
by  Siigden,  50. j 

Bro. F.  to 

Uses,  338. 
§  23. 339.  §26. 
11  These  cases, 
and  those  op- 
posite the 
next  para- 
graph, arose 
after  the  sta- 
tute 1  Ric.  3.  c 

Bro. F.  to 

Uses,  339. 
§  28. 


Gilb.  Law  of 

Uses,  27. 


scendible ;  3.  that  it  is  devisable ;  4.  that  it  is  not  extendible,  or 
assets ;  5.  that  it  is  not  forfeitable ;  6.  that  a  woman  is  not  dow- 
able  of  an  use. 

1,  That  it  is  alienable ;  wherein,  of  the  Power  of  Cestui  que  Use. 

1.  At  Common  Law.    2.  By  the  Statute  of  1  R.  3.  c.  1. 

1.  At  Common  Latv. 

It  has  been  said  in  the  definition  of  a  use,  that  cestid  que  use 
had  neither  J«s  in  re,  nor  ad  rem;  for,  if  the  feoffee  broke 
his  trust,  he  had  no  remedy  against  him  but  by  subpoena  in 
Chancery. 

This  subpoena  commenced  in  the  time  of  E.  3.  but  it  was 
always  against  the  feoffee  in  trust  himself,  and  was  never  allowed 
against  his  heir  till  H.  6.  and  in  this  point  was  the  law  changed 
by  Fortesaie  C.  J.  So  that  if  the  feoffee  had  died,  his  heir  was 
seised  to  his  own  use,  as  the  law  was  taken  to  the  time  of  H.  4. 
till  at  length  the  subpoena  was  granted  both  against  the  heir,  and 
the  feoffee  of  the  feoffee,  about  the  time  above  mentioned,  or, 
according  to  some,  later. 

But,  though  at  common  law  cestui  que  use  had  no  power 
over  the  land,  yet  might  he  alien  the  use,  because  every  one  may 
dispose  of  the  rights  that  were  in  him  ;  or  he  might  prefer  a  bill 
in  Chancery  to  make  the  terretenant  execute  the  use  in  himself. 

But,  at  common  law,  \^  cestui  que  use  had  entered  and  made  a 
feoffment  in  fee  of  the  lands,  this  had  not  been  good  to  pass 
the  estate  to  the  feoffee ;  because  cestui  que  use  had  not  the 
freehold  in  him,  and  so  could  not  pass  it  to  another  ;  but  by  his 
entry  he  was  a  disseisor :  yet  in  this  case,  if  the  feoffees  of  cestui 
que  use  had  reentered  upon  the  purchaser,  the  feoffees  would 
not  have  had  the  lands  to  their  own  use;  and  they  would  not 
have  stood  seised  to  the  use  of  cestui  que  use,  because  he  had 
transferred  the  use  to  another, 
would  be  compelled  to  convey  to  the  feoffee  of  the  cestui  que  trust.     Gilbert 

1^  cestui  qui  use  make  a  lease  for  years,  rendering  rent,  the  re- 
servation is  void,  unless  it  be  by  deed ;  for  the  rendering  of  rent 
to  a  man  is  an  acknowledgment  of  the  holding  of  lands  from  him ; 
but  hei'e  the  lands  are  not  held  of  cestui  que  use,  but  of  the  feof- 
fees who  have  the  reversion.  But,  if  the  reservation  be  by  deed, 
the  feoffees  shall  not  have  the  rent  reserved,  but  cestui  que  me 
shall  have  it. 
.1.11 

If  cestui  que  use  make  feoffment,  with  a  letter  of  attorney  to 
give  livery,  and  the  attorney  give  livery  accordingly  ;  qu.  whether 
the  feoffment  was  good,  or  whether  it  was  not  a  disseisin  ? 

But  by  the  statute  of  1  R.  3.  c.  1.  a  power  was  annexed  to  a 
use  that  cestui  que  use  should  alien  the  lands. 

The  reason  of  that  statute  was,  because  cestui  que  use  in  pos- 
session often  aliened  the  lands,  and  then  the  feoffees  entered, 

which 
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which  caused  a  great  deal  of  vexation  and  Chancery  suits  ;  and 
therefore  the  statute  gave  cestui  que  use  an  immediate  power  of 
ahenation,  without  the  concurrence  of  tlie  feoffees;  which  leads 
us  more  particularly  to  examine  the  power  o^  cestui  que  use. 

2.  Bi/  the  Statute  qflll.S.c.l. 

The  statute  of  1  II.  3.  c.  1.  enacts,  that  cve>y  estate,  Jeofpneut,  /^^  g,,  ^.j,;, 
gift,  rdease,  gratit,  lease,  and  conjirmation  oj lands,  tenements,  rents,   wonf  (all) 
services,  or  hereditaments,  made  or  had,  or  hereafter  to  be  made  or  feint  recove- 
had,  by  any  person  or  persons,  being  of  full  age,  of'iiohole  mind,  at  '^''^'''  ^j"  ^y      '"^ 
large,  and  not  in  duress,  to  any  person   or  j^ersons ;  and  all  (a)   on  rood  title 
recoveries  and  executions  (b)  had  or  made,  shall  be  good  and  effectual  are  compre- 
to  him  to  ijohotn  it  is  so  made,  had,  or  given,  and  to  all  other  to  his  hended.    But 
tise,  against  the  seller,  feoffor,  donoi;  or  grantor  thereof ,  and  against        ^  are  good 
the  sellei'S, feoffors,  donors,  or  gj-antors,  his  or  their  heirs,  claiming  the  "rantors 
ihe  same  only  as  heir  or  heirs  to  the  same  sellers,  feoffors,  donors,  or  &c."and  their 
grantors  (c),  and  every  of  them,  and  against  all  others  having  or  heirs  claiming 
claiming  any  title  or  interest  in  the  same  (d),  only  to  the  use  of  the  o^'y^j"  ^^""^ 
same  seller,  feoffor,  donor,  or  gra?itor,  sellers,  feoffors,  donors,  or  ^pg  '^.^  ^  y^ 
grantors,  w  his  or  their  said  heirs,  at  the  time  of  the  bargain,  sale,   that  they  are 
covenant,  gift,  or  grant  made  [e)  :  saving  to  every  person  or  persojis  not  good 
such  right,  title,  action,  or  interest,  by  reason  of  any  gift  in  tail  there-  "p-''"^t  hif" 
of  made,  as  they  ought  to  have  had,  if  this  act  had  not  been  made,     ^i^^^  ^^  t,he 
grantor  and  his  feme  in  tail  per  formam  doni.    Arg.  PI.  C.  4.  a.  b.  Mich.  eEliz.  in  Maxwell's 
case,     {b)  If  a  man  recovers  by  erroneous  judgment,  and  makes  feoffment  to  his  use,  and  tho 
other  brings  writ  of  error,  and  reverses  the  judgment,  he  may  enter  without  scire  facias  against 
the  feoffees ;  for  it  is  a  recovery,  and  therefore  it  shall  bind  him  and  his  heirs  and  feoffees  by 
the  statute  1  R.  3  Bro.  Feoffment  to  Uses,  331.  §  5.     (e)  Yet  if  cestui  que  use  grants  a  rent- 
charge,  and  the  feoffees  are  disseised,  the  grant  shall  be  good  ai^ainst  the  disseisor ;  and  yet  he 
does  not  claim  only  bv  the  cestui  que  use.  Arg.  2  Le.  155.  pi.  185.  in  case  of  Cordel's  execu- 
tors V.  Clifton,     (d)  This  statute  did  not  take  away  the  power  of  feoffees,  for  they  may  yet 
make  feoffments,  but  enlarge  the  power  of  cestui  que  use,  who  may  now  make  feoffments  like- 
wise.   Godb.  305.  in  case  of  Lord  Sheffield  v.  Ratcliff.     (e)  It  was  agreed  per  cur.  that  these 
words  are  taken  for  tenant  in  tail  in  possession,  and  not  tenant  in  tail  in  use ;  for  cestui  que  use 
in  tail  has  no  right  or  interest.    Bro.  Feofiriient  al  Use,  359.  b.  §  40.    !]SirE.  Sugden  observes, 
several  statutes  were  passed  as  well  before  this  act  as  after  it,  and  previous  to  the  great  sta- 
tute, in  order  to  remedy  the  abuses  arising  out  of  uses.     By  this  act  the  conveyances  of  cestui 
que  use  were  made  binding  against  him  and  his  heirs,  and  also  against  all  persons  claiming  to 
his  use.     Although  the  act  has  now,  it  is  apprehended,  ceased  to  have  any  operation,  it  forms 
an  essential  part  of  a  work  on  uses.    Gilb.  by  Sugden,  52. j| 

Here  it  is  observable,  that  there  is  a  difference  between  a  feoff-  Godb.  5i8. 
ment  according  to  this  statute,  and  a  feoffment  at  common  law.  Ld.  ShefficWs 
In  case  of  feoffments  at  the  common  law,  the  feoffor  ought  to  be  [f "fl ."  ^  / .' 
seised  of  the  lands  at  the  time  of  the  feoffment;  but,  if  a  feoff- 
ment be  according  to  the  statute  of  1  R.  3.  in  such  case  the  feoffor 
did  not  need  to  be  in  possession.     Feoffments  at  the  common  law 
give  away  both  estates  and  rights ;  but  feoffments  by  the  statute 
of  R.  3.  jrive  the  estates,  but  not  the  riohts.      In  case  of  feoff- 
ments  at  common  law,  the  feoffee  is  in  the  per,  viz.  by  the  feoffor; 
but  in  case  of  feoffments  by  the  statute  of  R.  3.  the  feoffees  are 
in  the  post,  viz.  by  the  first  feoffees. 

Another  difference  likewise  is  taken  in  Plo-joden  between  the  Gilb.  Law  of 
feoffment  of  the  feoffees  and  of  cestui  que  use ;  for  if  the  cestui  que  Uses,  iso. 

Vol.  VIII.  N  use 
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cites  PI.  C.        use  for  life  or  in  tail  made  a  feoffment  in  fee,  either  with  or  with- 
^^°*  out  consitleration,  all  the  old  uses  were  discontinued,  and  the  an- 

cient estate  which  the  feoffees  had  is  gone,  and  a  new  estate 
created,  subject  to  those  new  uses  raised  by  the  feoffment ;  for 
when  cestui  que  iise  makes  a  feoffment  in  fee,  which  by  this  statute 
he  might  lawfully  do,  he  passeth  an  use  in  fee-simple  to  the 
feoffee  ;  which  being  a  new  use  to  the  feoffee,  all  the  old  uses  are 
discontinued,  and,  consequently,  the  estate  of  the  feoffee  must  be 
alteied :  for,  were  it  the  ancient  estate,  it  were  still  subject,  by 
the  former  and  elder  limitation  of  uses,  to  the  old  uses;  therefore 
have  the  feoffees,  by  construction,  a  new  estate  to  the  new  uses. 
But,  if  the  feoffees  themselves  had  made  a  feoffment  without  con- 
sideration, the  feoffees  had  stood  seised  to  the  old  uses,  for  here 
was  no  use  nor  new  estate. 
Gilb.  Law  of  By  the  statute  cestui  que  use  has  no  power  of  alienation,  when 

Uses,  27.  \^Q  j^as  a  naked  right  to  a  use,  and  not  a  use  in  esse,  unless  it  be 

in  order  to  confirm  an  estate  in  being ;  because  the  intent  of  the 
statute  was  only  to  give  cestui  que  use  a  greater  power  to  transfer 
his  estate,  and  not  any  other  remedy  to  regain  and  revest  it ;  and 
unless  he  has  the  use^  he  cannot  pass  the  u^e,  much  less  the  pos- 
session to  another. 
Plow.  351.  But,  if  the  feoffee  to  a  use  in  fee  be  disseised,  and  cestui  que 

For  by  the        ^^(.  release  to  the  disseisor,  this  extinguishes  the  use,  and,  by  the 
acT  the  re-        statute,  bars  the  entry  of  the  feoffee. 

lease  is  good  against  all  claiming  any  title  or  interest  to  the  use  of  releasor.  Id.  ibid. 
Gilb.  Law  of  Also,  where  feoffees  to  a  use  are  disseisees,  and  after  the  dis- 
uses, 28.  seisor  enfeoffs  cestui  que  use,  who  enfeoffs  a  stranger ;  this  is  good, 
and  shall  bind  the  fooffees  :  for  the  feoffment  is  good  to  pass  the 
possession,  and  right  of  the  use,  which  he  had  in  him :  and  the 
leoffees  cannot  enter  to  revive  a  use,  which  the  party  himself  by 
his  own  act  has  extinguished. 

The  statute  likewise  is  to  be  understood  of  cestui  que  use  that 
has  a  use  i?i  esse,  in  opposition  to  him  that  has  only  a  reversion  or 
remainder  of  an  use 
Gilb.  Law  of        If  a  feoffment  be  made  to  the  use  of  A.  for  life,  remainder  to 
Uses,  28.  j^  ii-j  fgg^  ^    j^-i3y  j^iien  in  fee,  because  the  feoffees  claim  the 

whole  estate  for  the  use  of  A.  during  his  life,  and  he  has  the 
whole  advantage  of  it ;  and  the  statute  that  gives  the  present  pos- 
sessor of  the  use  a  power  of  alienation,  has  provided  an  immedi- 
ate remedy  for  the  remainder-man. 
Glib.  Law  of        But,  if  the  tenant  for  life  of  a  use  aliens  in  fee,  and  dies,  the 
w^w ^'lo        feoffees  may  enter  on  the  alienee ;  for,  by  the  words  of  the 
Delamere  and  Statute,  the  alienation  is  good  against  cestui  que  use  and  his  heirs, 
Barnard's  and  persons  claiming  only  to  his  use.      Ho,  when  feoffees  claim 

case,  the  point  to  the  use  of  the  remainder-man,  the  feoffment  of  tenant  for  life, 
reso  ve  .  according  to  the  authority  given  by  the  statute,  is  no  longer  valid 

to  bar  the  feoffees  of  the  entry ;  for  their  right  is  by  the  com- 
mon law. 
Glib.  Law  of         If  there  be  a  feoffment  in  fee  to  the  use  of  A.  for  life,  the 
Plow'  510         remainder  to  B.  in  fee,  B.  has  no  power  of  alienation  by  the 
I  Co.  128.  b.    statute,  during  the  continuance  of  the  estate  for  life,  because  the 

pos- 
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possession  is,  as  is  said,  to  the  use  of  A.  only,  during  his  life,  and   [3^^  though 

so  the  remainder-man  has  nothing  to  do  with  the  possession ;  and   B.  cannot 

if  the  remainder-man  should  enter  on  the  feoffees  and  make  a  mwke  a  feoff- 

feoffment,  eidier  the  use  of  tenant  for  life  would  be  destroyed,  or  '"^"'  during 
,      ^     -,  '  ,  .     1  1  the  continu- 

the  leoiiees  must  re-enter  and  create  a  particular  estate  to  them-  j^^^e  of  the 

selves,  without  being  subject  to  dower  (g);  for  by  the  common  estate  for  life, 

law,  every  particular  estate  is  derived  out  of  the  fee-simple  by  yet,  it  seems, 

the  agreement  of  the  parties  in  interest;  but  here  are  no  parties   h?  '"^y^.^ 

to  such  agreement,  and  the  statute  has  not  altered  the  law  in   duj.-,,,,,  the  life 

this  case.  of  ^.    Bro, 

Feoff,  to  Uses,  339.  b.  44.    \\{a)  Qu.  "  a  clonor."|| 

But  if  there  be  a  feoffment  for  life,  remainder  in  fee,  he  in  Gilb.  Law  of 
remainder  may  make  a  lease  for  years,  or  grant  a  rent-charge  to  Uses,  oo. 
begin  after  the  death  of  tenant  for  life  ;  for  he  cannot  enter  and      '■'^^*  '^'^°' 
take  the  possession  out  of  the  feoffee ;  but  it  is  an  executory 
contract  on  which  the  statute  operates  after  the  death  of  tenant 
for  life. 

So  likewise,  if  a  lease  for  life  is  made  to  the  use  of  A.,  and  Plow.  350. 
afterwards  the  reversion  is  granted  to  another  for  life  to  the  use  The  reason  is, 
of  B.,  and  attornment  is  had,  and  afterwards  the  reversion  is  ^^^^^^^f  ^^ '^^^ 
granted  to  another  in  fee  to  the  use  of  C.  in  fee,  and  attornment   several  and 
is  had  ;  in  this  case  A.  may  give  the  first  estate  for  life  to  whom-  the  uses  go 
soever  he  pleases,   and  B.  may  grant   the  reversion  for  life  to  out  of  the  se- 

whomsoever  he  pleases,  and  C.  may  grant  the  reversion  in  fee  ^^J'    ^^*^t°^» 

,  /  '  "^  t>  whereas  m 

to  whomsoever  he  pleases.  the  case  of  a 

feoffment  to  the  use  of  one  for  life,  &c.  all  the  several  uses  issue  out  of  one  estate,  viz.  out  of 
the  fee-simple,  which  is  one  same  estate  without  division,  and  the  several  possessors  of  the 
several  uses  cannot  sever  the  estate  which  is  entire.    Plow.  loc.  cit. 

Where  a  feme   covert  was  cestui  que  use,   and  she  and  her  Plow.  350. 
baron  made  feoffment;  this  was  good  but  during  the  life  of  the 
baron  only  by  equity  and  reason,  though  the  statute  of  1  R.  3. 
says  nothing  of  a  feme  covert. 

It  is  to  be  observed  farther,  with  regard  to  the  power  given  j^''^;  ^^^  ^^ 

over  estates  in  use,  that  if  cestui  que  use  makes  a  feoffrnent  in  fee  j  j^^^'^  <7o2  a 

upon  condition,  and  after  enters  for  the  condition  broken,  he  shall  But,  if  hus- 

be  seised  of  the  estate  in  the  land ;  for  the  whole  estate  is  divested  band  seised  in 

out  of  the  feoffee  by  the  feoffment,  and  they  cannot  enter  for  the  ^^^^^  °^  |^'^ 

condition  broken,  because  no  parties  to  it.  ^^^j^  fgQg-_ 

ment,  and  re-enter  for  the  condition  broken,  there  he  shall  be  seised  in  right  of  his  wife,  as 
before.    Bro.  Feoff,  to  Uses,  338.  b.  §  25. 

But,  if  cestui  que  use  in  tail  aliens  the  land  by  lease  and  i*elease,  Bro.  Feoff,  to 
or  feoffinent;  this  only  binds  the  feoffees  during  his  life,  because     _  ^'^^",*  ^  ^' 

he  has   no  longer  power  of  alienation.     If  the  cestui  que  use,  11340.  a."§*56  || 

however,  aliens  by  fine,  this  is  good,  and  bars  the  entry  of  the  (a)  ibid.  §  7. 

feoffees  after  his  death,  for  that  would  dispossess  the  estate  in  tail  Gilb.  Law  of 

by  the  statute  of  4  H.  7.     Yet  if  he  aliens  by  recovery,  it  does  Vr^^'  ^^' 

not  bind  the  issue,  because  he  is  not  tenant  to  the  prcecipe ;  so  ences  to  Broke 

that  would  be  no  bar  at  common  law  :  and  this  is  not  helped  by  show  how  the 

any  statute :  for  though  a  recovery  here  be  expressly  mentioned,  law  fluctuated 

and  so  it  bind  the  party  himself,  yet  the  rifrht  of  the  estate  in  ?"  ^'"^  ^^^^• 
.    -1  •  ^    ,    \       ^       ''  ''  °  It  appears, 

tail  is  saved,  (a)  ho-Aever,to 

have  been  at  last  settled,  that  the  recovery  oi  cestui  que  use  was  binding  on  his  issue. jl 

N  2  If 
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1  Cli.Cas.  49.  I^  tenant  in  tail  of  a  trust  levy  a  fine,  oi*  suffer  a  recovery,  this 
215.  aCh.  is  an  equitable  bar  of  the  estate,  though  the  trustees  do  not  join 
Cas.  o"3,  6i.  ill  the  recovery  to  make  a  leiral  tenant  to  the  prcccipe :  for  as  the 
U^ajiiieiiu-  gijg  ^^jjj^j  i-ecoverv  pass  the  entail  in  a  legal  estate  at  common 
thor  IS  here       ,  ,  ^  /  -i      ,-  •       i  "  c         ■        /    \ 

speakiii"  of  a    ^'^^^»  ^"  ^'^^y  P^^^^  ^'^^  entail  or  a  trust  in  the  court  oi  equity,  [a) 
trust  since  the  statute  of  uses.     It  is  now  settled  tiiat  a  fine  or  recovery  by  an  equitable  tenant 
in  tail  lias  precisely  the  same  operation  as  a  fine  or  recovery  by  a  legal  tenant  in  tail,  but  no 
greater.     1  Ch.  Cas.  21.5.     I  Vern.  440.    2  Vern.  151.  544.;  and  a  fine  or  recovery  is  essential 
to  bar  an  equitable  entail.     iP.  Will.  87.    oAtk.  815. ;  and  see  Gilbert  by  Sugden,  58  jj 

1  Ch.  Cas.  119,       But,  if  tenant  in  tail  of  a  trust  makes  a  mortgnfre,  or  acknow- 
ledges  a  judgment  or  statute,  and  then  levies  a  fine  and  settles  a 
jointure,  the  jointress  shall  hold  it  subject  to  the  mortgage  or 
judgment  in  the  same  manner  as  if  the  mortgagor  or  conusor  had 
been  tenant  in  tail  of  the  legal  estate,  and  after  the  mortgage  or 
judgment  had  levied  a  fine  and  made  a  jointure;  because  the 
subsequent  declaration  of  the  use  of  the  fine  is  merely  the  act  of 
tenant  in  tail,  and  he  cannot  by  any  act  of  his  own  make  a  sub- 
sequent conveyance  take  place  of  one  precedent;  and  the  rather, 
because  the  feme  claims  under  that  fee  which  tenant  in  tail  got 
by  the  recovery  or  fine ;    and   that  fee  was  subject  to  all  the 
charges  he  had  laid  upon  it. 
Bro.  Feoff,  to         If  cestui  que  use  makes  a  lease  for  years,  reserving  a  rent,  he 
Uses,  357.  §6,  shall  have  an  action  upon  the  contract ;  but  he  shall  not  «tow, 
3.^8.  §  18.         because  the  legal  estate  of  the  reversion  is  still  in  the  feoffees, 
since  he  has  put  the  estate  out  of  them  but  for  a  term  ;  but  the 
equitable  estate  is  in  him,  and  he  may  dispose  of  it,  and  the  rent 
passes ;  but  the  feoffees  shall  punish  for  -wciste  done  by  the  tenant, 
and  enter  for  a  forfeiture,  S,-c. 
Bro.  F.  al  Also,  if  cestui  que  use  makes  a  lease  for  years,  reserving  a  rent, 

Uses,  558.  b.     jj^j^  gj^^|^  „q  ^^  j^j^  heirs  ;  for  since  the  statute  has  given  him 

§  18.  2.5.  &  39,  o  '  o 

Gilb.  Law  of  *  po^^r  to  make  estates  at  law,  they  are  governed  by  the  rules  of 
Uses,  34.  common  law. 

Bro.  F.  to  So,  likewise,  if  cesttii  que  use  makes  a  lease  for  years,  reserving 

Uses  .jo8.§i8.  jj  j.g^|.  ^yjjij  g  clause  of  re-entry  for  nonpayment  of  the  rent,  and 

Glib.  Law  of  M  .   •     I     I  •     1  ^    •  "^  "^     r      I  i  .  i 

Uses  34.  "^^  ^'^^^^  ^^  behind,  cestta  que  use  may  enter;  tor  he  only  can  take 

lilt  seems  clear  advantage  of  his  own  condition.  And  since  the  statute  allows 
that  the  above  the  act  of  re-entry  by  allowing  him  power  to  make  leases,  he  shall 
statute  or         f^^.  g^g^,  j^ggp  ^\^q  possession  against  the  feoffees.     Qiicere  tamen. 

Third  does  not  apply  to  cedid  que  trusts  of  terms,  but  only  to  seisins  in  fee  ;  a  question  of 
importance  ;  since,  if  the  statute  did  so  apply,  the  assignment  of  cestui  que  trust  of  a  term  would 
at  this  day  pass  the  legal  interest.  See  Sir  E.  Sugden's  note  on  the  subject,  Gilb.  Law  of  Uses, 
66.,  and  1  Sanders  on  Uses,  52.  Goodtitle  v.  Jones,  7  Term  R.  47.  Blake  v.  Foster,  8  Term 
R.  494.  Sir  E.  Sugden  and  Mr.  Sanders  agree  that  there  is  now  no  case  to  which  the  statute 
of  1  Ric.  5.  c.  1.  is  applicable.|| 

Bro.  Feoff",  to         A  gift  of  land  for  years,  or  of  a  lease  for  years,  to  a  use,  is 

&  CO*'  "^^^  good,  notwithstanding  the   statute  of  R.  3.     For  the  statute  is 

intended  to  avoid  gifts  in  chattels  to  uses,  to  defraud  creditors 
only ;  and  so  is  the  preamble  and  intent  of  this  statute. 

Gilb.  Law  of         ]3ut  the  statute  does  not  give  cestui  que  use  any  power  to  devise 

Uses,  32.  j.|jg  |,^j^^|_     rj-T^^  j^^^^  property  i.?, 

2.   That 
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2.    T/iai  a  is  descendible ,-  ichcrcin. 
With  respect  to  the  descent  of  uses,  we  must  consider, 

1.  Of  the  Descent  of  a  Use  in  Possession. 

2.  Of  the  Descent  of  a  Use  in  Reversion. 

Concerning  tlie  first,  it  is  a  principle,  that  if  a  use  be  limited  Oilb.  Law  of 

to  a  man  and  his  heirs,  the  Court  of  Chancery  will  direct  it  to  go  ^'^^'^■>  ^^' 
to  such  persons  as  the  common  law  has  appointed  to  represent 
him,  for  the  Chancery  cannot  alter  the  common  import  of  words, 
or  set  up  rules  of  property  opposite  to  the  rules  of  law. 

As  the  Court  of  Chancery  cannot  alter  the  descent  of  the  land,      p 

so  it  cannot  alter  the  law  and  custom  of  a  place;  for  all  immemo-  Sheliev'scase. 

rial  usages  are  part  of  the  laws  of  the  land  :  and  so  if  a  mar.  makes  Dy.  179. 

a  feoffment  in  fee  of  lands  in  gavelkind  or  Borough   Ew^lish,  2  Roll, Ab.  780. 

without  a  consideration,  to  the  use  of  the  feoffor  and  his  heirs,  ij"^^.  2.}. 

this  shall  go  to  all  the  sons,  or  to  the  youngest,  according  to  the  Samme'scase 

custom.  See  Hob.  31. 

CoLinden  v.  Clerl-:e.    Bro.  Feoff!  to  Uses,  ,339.  §o2. 

So  also,  if  there  is  a  custom,  that  lands  shall  go  to  the  eldest  2Roil.Ab.780- 
daughter  only,  where  there  is  no  son,  and  a  trust  in  equity  de-   ^o^^r- •Jones 
scends  upon  the  heir,  it  shall  go  to  the  eldest  daughter  only.         ^y'^g  \^  ^^'^ 

same  term  decreed  in  Chanceiy  accordingly.     Ibid. 

As  the  Chancery  is  governed  by  rules  of  inheritance,  therefore   i  Inst.  14. 
none  can  make  himself  heir  but  he  that  represents  the  person   t^    ,Y^f\ 
that  was  last  in  possession ;  for  he  that  last  possessed  it  had  the  Cases.' 
entire  dominion  and  property,  which  none  else  can  have  but  by 
standing  in  his  place  ;  and  no  man  can  stand  in  his  place  but  one 
of  the  whole  blood. 

Thus,  if  lands  descend  on  the  part  of  the  mother,  and  the  party   1  Inst.  1,-,  a. 
makes  a  feoffment  in  fee,  without    consideration,    or  reserving  2Ro.Ab.78O. 
this  use  to  him  and  his  heirs,  the  use  shall  descend  to  the  heirs   i-^Iiep.56. 
of  the  part  of  the  mother;  for  the  land  would  have  gone  to  the  g,.y  ^  \q'' 
heirs  of  the  part  of  the  mother,  and  a  use  is  but  an  estate  in   Uses,  333.  a. 
equity}  part  of  the  estate  in  the  land ;  for  the  rule  of  law  that  ^  10.  But  see 
tends  to  the  establishment  of  families  and  encouragement  of  in-  |:,  °  ^'• 
dustry,  is,  that  those  that  take  benefit  as  representatives  shall  Qcrke  and' 
convey  it  all  along  in  the  blood  of  the  first  purchaser,  from  whom   Dy.  \o\. 
the  benefit  was  derived  ;  and  the  use  and  possession  was  derived 
from  the  mother,  and  the  use  was  never  parted  with,  but  the 
possession  only;  so  the  use  must  be  all  along  conveyed  to  the 
heirs  on  that  side. 

It  is  to  be  observed  likewise,  that  there  is  b.  possessiofratris  of  Glib.  Law  of 
a  use,  which  follows  the  analogy  of  descents  at  law;  and  so  if  a   Uses,  is. 
man  seised  in  fee  of  a  use  had  issue  a  son  and  a  daughter  by  one  (jiiud!ei-h'" 
venter,  and  a  son  by  another  venter,  and  devises  it  for  years,  and  case.    iSee 
dies,  and  the  son  dies  during  the  term,  the  daughter  shall  have  Bac.  on  Uses, 
it,  and  not  the  son  :  otherwise  it  had  been,  if  he  had  devised  it  P-  n.  1  Biacic 
for  life.  ^°"'-  '^'i' 

Also,  if  a  man  for  a  valuable  consideration  purchases  lands,  or  Bro.  F,  to 
the  use  of  them  to  himself,  they  shall  descend  to  his  heirs:  for  Uses, 3:7.  b.4. 

N  3  there 


1S2 


USES  AND  TRUSTS. 


there  wants  not  the  word  heirs  to  create  an  inheritance  in  a  use : 
for  it  is  equity,  that  a  person  who  gave  a  consideration  for  the  fee 
should  have  it ;  and  that  is  not  setting  up  any  other  rules  of  pro- 
perty opposite  to  the  rules  of  law,  but  mitigating  and  dispensing 
with  the  rules  of  law,  in  particular  cases,  where  they  should 
happen  to  shelter  dishonesty  and  oppression  :  but  now,  since  the 


1  Rcjj.  loo.b. 

Shelley's 

case. 

Gilb.  Law  of 

Uses,  17,  IS. 

11(a)  But  yet, 

as  before  tlie 

ntalute,  if  y4.        ,  --  •    i      •  -    i  •      i      •  i  i  i    i     • 

agree  to  sell  a   Statute,  no  inheritance  can   be  raised  without  the  word   lieirs, 

fee-simple         because  now  the  uses,  as  will  be  shewn,    are  transferred  into 

estate  to  B.      possession,  and  must  be  governed  by  the  rules  of  possession  at 

immediateh^'^'  common  law,  as  to  the  words  that  create  new  estates,  (a) 

after  the  contract,  is  seised  of  the  fee  in  view  of  equity,  although  no  words  of  inheritance  were 
inserted,    Gilb.  on  Uses,  by  Sugden,  30.|| 

"2.  Of  the  Descent  of  a  Use  in  Reversion. 

In  regard  to  descents  of  this  kind,  they  are  governed  by  the 
followinc;  rules. 

Where  a  man  has  an  estate  in  himself,  and  limits  an  estate  to 
his  right  heirs,  he  is  seised  of  the  whole  estate. 

In  the  same  manner,  where  a  man  has  a  use  in  himself,  and 
limits  a  use  to  his  own  right  heirs,  the  same  use  is  in  him  still. 
The  reason  is,  because  ancestor  and  heir  are  correlative ;  and  so 
whoever  represents  me  as  to  my  estate  vested  in  him  after  my 
death,  I  represent  him  during  my  life  as  to  that  estate ;  and,  con- 
sequently, giving  an  estate,  already  in  me,  to  my  heir,  is  not 
departing  with  it,  for  it  is  a  disposition,  in  other  words,  to  my- 
self, and  so  all  things  remain  m  statu  quo. 

Thus,  if  a  man  seised  of  lands  in  fee,  makes  a  gift  in  tail,  or 
a  lease  for  life,  remainder  to  his  own  right  heirs,  they  take  by 
descent,  as  in  the  old  reversion. 

a  devise  by  a  man  to  his  own  right  heirs,  though  termed  a  remainder,  and  it 
[ear  and  manifest  intention  to  make  the  words  operate  as  words  of  purchase. 
12  East,  589.    Gilb.  on  Uses,  by  Sugden,  32. || 

Also,  if  A.  seised  of  lands  in  fee,  gi'ants  them  bv  fine  during 
his  own  life,  the  remainder  to  his  own  right  heirs,  the  reversion 
is  in  him,  and  he  may  grant  it. 


I  Vent.  580. 
Pibusv,  Mit- 
fordjGilb.Law 
of  Uses,  19. 

II  Co.  Litt. 
22.  b.  15  Ves, 
j.  365.JI 


J  Inst.  22  b. 
Gilb.  Lasv  of 
Uses,  20. 
||This  rule  ap- 
plies equally  to 
will  require  a  c 
11  East,  548. 

Gilb.  Law  of 
Uses,  20. 
||See  edit,  by 
Sugden,  33. 
I1.6.1I 

Gilb.  Law  of 
Uses,  20. 
Dy.  257. 


E.  of  Bed- 
ford's case, 
Poph.  3. 
1  Moor,  718, 
719.  S.C. 
1  Rep.  130. 
Chudleigh's 
case. 

1  Inst.  22.  b. 
25.  a.  Gilb. 
Law  of  Uses, 
21. 


So  likewise,  in  the  case  of  a  fine  sur  conuzance  de  droit  que  il 
et  safeme  ad  de  son  dofie  to  the  husband,  with  a  remainder  to  the 
conusor  for  life,  remainder  to  the  right  heirs  of  the  husband, 
they  are  in  of  the  old  reversion,  and  the  wife  surviving  shall  have 
it  for  life. 

Also,  if  a  man  makes  a  feoffment  without  a  valuable  consider- 
ation, to  the  use  of  himself,  for  forty  years,  the  remainder  to  B. 
in  tail,  the  remainder  to  his  own  right  heirs ;  the  feoffor  is  in  of 
the  old  reversion,  and  he  may  devise  it,  for  a  feoffment  without 
consideration  does  not  dispose  of  the  use  thereof;  the  old  use  is 
in  him  still. 

But  it  hath  been  held,  that  if  the  feoffment  were  made  upon  a 
valuable  consideration,  inasmuch  as  that  it  is  a  disposition  of  the 
use,  there  is  an  estate  in  the  feoffees  to  retain  it  till  the  death  of 

the 
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the  feoffors;  and  this  is  an  estate  of  freehold,  and  affords  a  tenant 
to  the  2)f'<rc/pe,  and  an  estate  to  supjiort  a  contingent  remainder. 

Also,  where  I  limit  a  use,  already  in  me,  to  my  own  represent-  Gill>.  Law  of 
atives,  and  add  a  qualification  to  those  representatives ;  though  Uses,  20. 
this  be  no  departing  with  the  estate,  because  there  are  not  words 
to  convey  it  out  of  myself,  yet  there  is  an  alteration  of  the  estate 
in  myself;  and  the  use  shall  alter  and  descend  to  my  heirs  that 
came  under  that  particular  distinction  and  qualification;  because 
the  use  has  always  been  changed  and  modified  according  to  the 
intent  of  the  parties  who  have  the  interest;  and  such  a  particular 
estate  shall  be  supposed  in  them,  as  may  best  answer  the  intent, 
ut  res  valeat. 

It  is  to  be  observed,  likewise,  with  respect  to  remaitiders,  that  1  Vent.  372. 
where  a  man  limits  an  estate  of  freehold  to  me  for  life,  with  a  to  382.  Gilb. 
remainder  to  my  heirs,  though  after  ever  so  many  particular  ^^"''  °^  ^^^^ 
estates,  the  remainder  is  vested  in  me  for  three  reasons.  First, 
because  otherwise  you  construe  the  grant  most  in  favour  of  the 
grantor,  and  let  him  into  the  reversion  during  the  contingency, 
to  punish  waste  and  enter  for  the  forfeiture.  Secondly,  because 
the  whole  advantage  must  be  intended  to  me  when  I  am  first 
named  to  take  the  same  sort  of  estate  in  the  conveyance,  and  the 
benefit  is  not  designed  to  any  other  particular  conveyance,  but  to 
all  other  persons  that  bear  the  character  of  my  representatives ; 
so  that  the  limitation  is  for  my  sake,  and  only  intends  to  enlarge 
my  estate  after  the  particular  estates  are  worn  off,  yet  cannot  be 
construed  in  the  same  manner  as  where  an  estate  is  limited  to  A., 
the  remainder  to  the  right  heirs  of  B.,  because  there  is  nothing 
m  tiie  last  case  to  lead  the  mind  to  such  an  interpretation ;  for 
there  is  no  benefit  originally  designed  to  B.^  but  to  his  heirs 
primarily;  and  so  the  heir  takes  as  a  purchaser.  But,  if  the  same 
sort  of  estate  be  not  limited  to  the  ancestor  as  to  the  heir,  the 
heir  must  take  by  purchase;  for  it  is  plain  the  donor  designed 
him  an  original  benefit,  quite  different  from  what  he  designed  the 
ancestor.  Thirdly,  because  when  the  particular  estates  are  worn 
off,  they  are  as  if  they  had  never  been ;  and  so  the  heir  should 
claim  by  descent,  as  in  his  better  title,  and  as  of  the  dying  seised 
of  his  ancestors.  Another  reason  of  this  law  is,  because  it  must 
be  a  contingent  remainder,  or  a  remainder  vested ;  but  it  would 
not  be  a  contingent  remainder,  because  of  necessity  it  must  be  in 
the  ancestor  and  the  person  that  represents  him.,  and  so  construed 
a  remainder  vested.     Thus,  — 

If  J.  S.  makes  a  feofftnent  to  the  use  of  A.,  the  remainder  to  Gilb.  Law  of 
iB.,  the  remainder  to  the  right  heirs  of  A.,  the  remainder  is  vested   ^^^^^'  ^^-  ^'^"' 
in  A.,  and  his  heirs  claim  by  descent. 

But  if  J.  S.  makes  a  feoffment  to  the  use  of -'^.  for  a  term  of  Moor,  720. 
years,  the  remainder  to  B.  T,,  the  remainder  to  the  right  heirs  Earl  of  Bed- 
of  ^. ;  the  remainder  is  not  vested  in  A.,  but  his  right  heirs  take  !^r,,  ^^^se. 
by  purchase,  (a)  Uses,  23. 

11(a)  Because  A.  takes  a  chattel  interest  only,  and  not  a  freehold,  [j 

If  an  estate  be  limited  to  A.  for  life,  remainder  to  the  heirs  1  Inst.  22  h. 
male  of  the  body  of  A.,  and  to  the  heirs  male  of  such  heir  male,  -  ^^^-  ^^-  '• 

N  4  there 
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cites  Fcnwick  there  is  a  trust  executed  in  J.,  because  this  is  -within  the  rule ', 
V.  Mitford.        for  liere  an  estate  is  limited  to  A.  for  life,  with  a  remainder  to 

Hbee  b:r  L.  j^|^  heirs:  and  so  the  word  heirs  is  not  a  name  of  purchase,  but 

oimaen  s  learn  „ , .     .      .                                                                                   r                ■> 

ed^ioteonthis  of  hmitation. 

passage  Gilb.  Law  of  Uses,  39. |1 

1  Rep.  66,  67.  But  if  an  estate  be  devised,  or,  per  Hale,  be  conveyed  to  A. 

Archer's  case,  jp^^,  jjjg^  ^\^Q  remainder  to  his  next  heir  male,  and  to  the  heirs 

Uses  24.  male  of  the  body  of  such  heir  male ;  there  is  an  estate  only  for 

1  Inst.  £'2.  b.  life  in  A.,  and  a  contingent  remainder  in  his  heir,  as  a  purchaser, 
l|The  decision  which  vests  eo  iiistante  that  the  particular  estate  determines ;  for 
depende.i  though  there  be  an  estate  for  life  in  A.,  yet  the  remainder  is  limited 
the  super-  to  his  heir  only,  in  the  singular  number  only;  and  heir  in  the 
added  words  singular  number  only  is  a  word  of  purchase,  and  not  of  limitation, 
of  limitation  IJ 

Gilb.  Law  of         Likewise,  if  an  estate  be  limited  to  a  man  and  his  heir,  he  has 

Ijses,  L'4.  only  an  estate  for  life ;  for  it  cannot  go  in  perpetual  possession, 

""  ■   ■    ■        because  no  more  representatives  than  one  only  is  expressed.   The 

heir  cannot  take  by  way  of  remainder,  because  it  is  limited  by  a 

conjunction  copulative ;  and  a  joint-tenant  he  cannot  be,  because 

nemo  est  /ucres  viventis. 

Id.  Ibid.  But  if  one  devises  an  estate  to  a  man  and  his  heir,  a  fee-simple 

passes,  and  heir  there  is  taken  as  nomen  cullectiviim,  to  answer  the 

intent  of  the  party,  which  appears  to  be,  that  he  intended  to  pass 

a  fee,  as  if  it  had  been  limited  to  the  devisee  and  his  heirs  for 

ever. 

Doedeni.Cot-        jj  Where  there  was  a  devise  to  a  woman  and  her  heirs  during 

*?°^'^lt""     their  lives,  and  she  had  two  children  born  before,  and  a  third 

c)K6     12  lliSSt  -.  . 

R.  515?        '     born  after  making  the  will,  it  was  held,  that  the  latter  words 

were  repugnant  to  the  others,  and  that  she  took  an  estate  of 

inheritance.il 

Gilb.  Law  of         "^^J  ^^  ^"  estate  be  devised  to  A.  during  the  life  of  B.,  in  trust 

Uses,  24.  for  B.,  and  after  the  decease  of  B.  to  the  heirs  male  of  the  body 

2  Vent.  511.  of  him  the  said  B.  now  living,  that  is  a  remainder  vested  in  the 
Bnrchett  v.       heirs  of  B. ;  for  heir  now  living   in  that  devise,  must  be  taken  as 

Dlirdant.  .     ,  •         ,-    i        i      •  °  i         •  ^^^    ^      •       •        ^ 

liSee  Sir  E.       ^  periphrasis  or  the  heir  apparent,  who  is  called  heir  in  law,  as 
Suf^den's  note,  may  be  observed  by  the  words  quare JiUum  et  hccredem  raindt. 
Gilb.  Law  of  Uses.  47. jj 

The  next  property  of  a  use  is, 

3.   That  it  is  devisable. 

Tenures  77.  The  reason   why  lands   were  not  originally   devisable,   was, 

1  Rep.  12.3.  b,  because  the  ceremony  of  livei'i/  was  required  to  the  transmutation 
Gilb.  Law  of  of  the  possession,  which  is  not  necessary  to  the  disposal  of  a  use; 
Uses^35.  But  fyj.  Ywery  is  to  give  notice  against  whom  the  prcecipe  is  to  be 
c.  1.  and  brought,  and  \k\Q.  prcccipe  is  only  of  an  estate  of  freehold. 

34  H.  8.  c.  5.  lands,  &c.  are  devisable  by  will. 

c-^p^i  ^^'  ^^  ^  "^''^'^  makes  a  feoffment  in  fee  to  the  use  of  his  last  will, 

Clere's  case  ^^  feoffor  has  it  to  the  use  of  himself  and  his  heirs ;  for  nntil  a 
1  Inst.  111.  b.  "^3"  ^i^s  actually  disposed  of  the  use,  the  use  is  in  him  only;  and 
Bulst.200.        if  he  devises,  the  parties  must  claim  their  interest  by  the  devise. 

Remain's  case.  x,    ^ 

But, 
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But,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  such  per-  6  Rep.  is. 
son  and   persons,   and   of  such   estate   and    e.'jtates  as  he  shall  Sir  Edw. 
appoint  by  his  last  will ;  there,  by  the  words  of  the  conveyance  Clere's  case. 
lie  has  a  (piali/icdfcc,  till  declaration  and  limitation  according  to  qjjJ"  \.^^^  '^^ 
his  power  reserved ;  and  it  is  only  the  office  of  the  will  to  nomi-  Uses,  5.5. 
nate;  for  the  interest   is   transferred   and   disposed   of  by   the  HThis  is  a  case 
feoffment.     But,  where  there  are  no  words  of  disposition,  i^c.  in  ^'"'^^  ^"^ 
the  feoffment,  there,  the  parties  must  claim  by  the  devise.  'j^j^g  l^g  j,g_ 

suits,  and  is  vested,  subject  to  be  dirested  by  an  appointment.  In  what  cases  a  disposition 
shall  take  effect  under  the  power  or  by  force  of  the  interest,  see  Sug.  Treat,  of  Powers, 
p.  231.11 

If  a  copyliolder  surrenders  to  the  use  of  his  last  will,  the  land  4}^gp  23 
is  still  in  the  copyholder,  and  he  may  dispose  of  it  by  an  act  in  Copyhold 
his  lifetime ;  if  he  does  not  by  any  will,  it  shall  go  to  his  heirs  ;  cases.  1  Leon, 
if  he  makes  a  will  it  passes  by  the  surrender,  and  not  by  the  i"4-  Bn'leyn 
will ;  for  the  property  of  the  copyhold  is  not  altered  by  a  private  ^^j^p  ^^^ 
act  of  the  tenant,  but  by  an  open  and  solemn  act  in  the  lord's  Eliz.  441. 
court,  [a]     But  at  common  law,  the  use  of  the  land  may  pass  Fitch  v.  Hock- 

by  a  devise,  as  is  said;  and  the  freehold  itself  since  the  statute  V^'  iK'^^Tjiis 
II    c     Ml     II  has  no  relation 

llofwills.il  to  the  subject 

before  us.  Copyholds  are  not  within  the  statute  of  uses,  because  the  transmutation  of  pos- 
session by  the  sole  operation  of  the  statute,  without  allowance  of  the  lord,  would  tend  to  the 
lord's  prejudice.    Rowden  v.  Malster,  Cro.  Car.  44. ;  and  see  5  Term  R.  1 1  l.jj 

Also,  if  a  man  suffers  a  recovery  to  the  use  of  his  last  will,  he  Hob.  349. 

may  dispose  of  the  estate  by  a  conveyance  de  novo  during  his  life:  ^      ,,       " 
1     /  u  i.  J      •        I  •     rr     r     •»  .l        7  ;  mond  s  case. 

but  he  cannot  during  his  lite  limit  new  uses  on  the  old  recoveri)^   Qill^  l,^^  ^^ 

so  as  to  be  thereby  bound  from  any  alteration  :  because  the  whole  Uses,  36. 
interest  of  the  recovery  was  declared  to  be  to  the  use  of  his  wz7/  ,• 
which  is  changeable  in  its  nature. 

Likewise,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  his  Bro.  F.  al 
last  will,  and  in  the  deed  he  expresses  the  use  of  the  will  to  be  Uses,  337.  $  1. 
to  himself  for  life,  and  then   to  his  son  in  tail,   and  afterwards  ^.  '^^  ^"  ^  ' 
makes  a  lease  for  years,  and  dies,  this  shall  bind  the  son  ;  for  it  the  use  is  de- 
being  expressly  declared  to  the  use  of  his  will,  it  supposes   a  dared  upon 

power  in  him  to  change  it.  ^^  livery 

^  °  without  the 

word  '  will,'  there,  he  cannot  alter  his  will.     Bro.  loc.  c'lt. 

If  cestui  que  7ise  devises,  that  his  feoffees  may  alien  the  land  to  Bro.  F.  338. 
J.  S.,  the  feoffees  may  enfeoff  ^4.,  and  B.  may  alien  to  J.  S.  ^  ^-• 

Likewise,  if  cesf?ii  que  use  devises,  that  his  feoffees  should  alien  j,-, 

the  land  for  payment  of  his  debts,  the  creditors  may  compel  him 
in  the  Court  of  Chancery  to  do  it. 

So  also,  if  cestui  que  use  devises  that  his  feoffees  should  alien  ^id.  pee  a 
the  land,  the  heir  shall  take  the  profits  till  alienation,  and  if  they  translation  of 
do  not  alien,  he  shall  have  the  land  for  ever.  ^1^^  YeTr  °™ 

Books,  Sug.  on  Pow.  App.  No.  1.  p.  535.JI 

4.   That  it  is  not  extendible,  or  Assets. 

The  reason  why  a  use  was  not  extendible  is,  because  there  is  1  Rep.  121.  b. 
no  process  at  law  but  upon  estates  at  law ;  and  uses  are  merely  Chudleigh's 
creatures  of  equity,  on  which  the  common  law  can  award  no  ex-  ^^^^^  j  ^  ' 

ecution ; 
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Bennet  v.  Box.  ecution  ;  and  they  were  not  assets,  because  they  go  in  the  course 
7(rf.  128.  Pratt  of  inheritance,  and  not  to  executors. 
V.  Colt. 

Hardr.  489.  But,  if  a  term  be  limited  to  attend  a  fee-simple,  this  shall  be 

The  Attorney  assets  for  the  payment  of  just  debts  ;  for  the  Court  of  Chancery 
General  v.  bir  ^yjjj  ^^^  carry  it  out  of  its  due  course,  where  there  is  any  pre- 
Geo.  bands.        .,..•'.  ^  •'  ^ 

IIThe  term        judice  or  niconvenience. 

shall  be  equally  charged  with  the  inheritance,  but  not  to  a  greater  extent;  therefore  it  shall  not 
be  personal  assets  for  payment  of  debts.  Thruxton  v.  Attorney-General,  1  Vern.  340.  Tiffin 
V.  Tiffin,  1  V^ern.  1.  The  rule  is  the  same,  though  the  term  is  attendant  only  by  construction 
of  equity.    Baden  v.  Earl  of  Pembroke,  2  Vern.  52.  213. || 

Bro.  F.  al  Likewise   by  the  stat.  of  R.  3.  it  is  held   extendible  upon  a 

Uses, 339.  statute  staple,  or  merchant;  for  this  is  in  the  nature  of  a  grant, 

\3i  b  Chud-  ^^  lease  for  years ;  and  grants  of  leases  are  made  good  against 

leiaii's  case.  cestui  que  use  and  \\\e  feoffees,  by  the  statute. 

iChan.  R.  But  since  the  statute  of  frauds  and  perjuries,  uses  seem  to  be 

128.   Pratt  v.  assets  in  the  heir  for  the  payment  of  just  debts,  the  heir  being 

Colt.Gilb.Law  obhtred  to  pay  all  iust  debts  out  of  a  real  estate  that  descends 

of  Uses,  58.       r      °   I  .. 

lIButitis  ^^o"^  the  ancestor. 

questionable  whether  execution  can  be  sued  after  the  trustee,  in  whom  the  estate  was  vested. 

Has  conveyed  it  to  a  purchaser.     See  Gilb.  Law  of  Uses,  by  Sug.  77. [j 

5.   That  it  is  iiot  forfeitable. 

Hardr.  '\6e,  A  use  in  fee  could  not  be  forfeited  for  felony ;  for  in  case  of 

467.488,489.    felony  the  lands  are  cast  on   the  lord  of  whom  they  are  holden, 

Glib.  Law  of     ^Qj.  ^vant  of  heirs  :  but  a  use  is  holden  of  nobody. 

Uses,  38.  •' 

Hardr.  492.  Neither  could  it  be  forfeited  for  treason  ;  for  all  tenures  are 
495.  Gilb. Law  forfeited  by  the  breach  of  fidelity  and  duty  owed  to  the  lord; 
But  the  iaw  ^^^  under  that  condition  the  tenants  take  their  estates,  and  con- 
in  this  point  sequently  all  breaches  of  allegiance  forfeit  the  estate  to  the  king, 
is  altered  by  since  it  originally  came  from.,  and  is  still  holden  of  him  ;  but  a 
26  H.  8.  c.  13.  ugg  ig  holden  of  nobody. 

53  H.  8.  C.  20.  "^ 

And  see  Hale's  P.  C.  vol.  1.  240.  247.  et  sequent.     |lln  Burgess  v.  Wheate,  1  Blackst.  123.,  it 

was  decided  by  Lord  Keeper  Henley  ax\A  Sir  Thomas  Clarke.,  against  Lord  Mansfield,  that  upon 

the  death  of  cestui  que  trust  without  heir  the  estate  does  not  escheat,  but  shall  be  retained  by 

the  feoffee.ll 

Allen,  16.  But,  if  a  term  be  limited  in  trust,  and  cestui  que  trust  commit 

Holland  s  case,  treason  or  felony,  the  term  is  forfeited ;  for  the  personal  pro- 

495.  Gilb. Law  P^^^Y  S°^^  '9i\t\i  the  persons  ;  and  when  the  possession  is  forfeited, 

of  Uses,  39.       the  party  is  incapable  of  personal  property,  consequently,  the 

right  is  in  the  public,  and  the  king  has  the  use  of  the  term  in 

this  case. 
Hard.  495.  At-       Yet,  if  a  term  be  limited  to  attend  the  inheritance  in  trust,  it 
torney  Gene-    is  not  forfeited  for  felony,  because  it  does  not  vest  in  his  person 
r  ih  T  "    f     ^^^  S^  ^^  ^'^  executors,  but  belongs  to  the  inheritance,  like  the 
Uses  39.  charters  which  are  not  forfeited. 

And.  294.  But  no  use  can  be  forfeited  at  this  day,  unless  it  be  of  a  chattel 

pi. 302.  Sir  or  a  lease;  for  all  uses  of  franktenement  are,  by  the  statute  of 
Francis  Ingle-    27  H.  8.  executed  in  possession,  as  will  be  shewn  hereafter;  and 

so  there  is  no  use  which  can  be  forfeited,  and  it  would  be  in 

vain  to  give  uses  where  no  use  exists  at  the  time. 

6.  A 
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6.  A  Woman  is  not  do'xable  of  a  Use. 

A  feme  was  not  dowable  of  a  use,  for  the  privilege  of  dower  iRep.  122.  a. 

was  only  to  freeholders' wives ;  now  a  use,  being  no  freehold,  rjses  2'^^  "^ 

was  not  within  that  law,  and  the  Chancer}^  allows  the  feoffees  to  Neither  can  a 

be  seised  to  nobody's  use  but  those  that  are  particularly  named  husband  be 

in  the  trust,  (a)  t^-""""'  ''.v  the 

curtesy  of  an 
use.  1  Rep.  122.  \\(a)  This  rule  still  prevails  as  to  trusts,  of  which  the  wife  is  not  dowable  2  P. 
Will.  708.  Forr.  1.38.  Sug.  Ven.  &  P.  605.  (.3d.  edit.)  2  Atk.  525.  1  Black.  12.3.  But  it  is  firmlv 
settled  that  a  husband  shall  have  curtesy  of  a  trust.  1  P.  Will.  108. :  and  even  of  monev  directed 
to  be  laid  out  in  land,  because  in  equity  it  is  considered  as  laid  out.  2  Vern.  5.36.  1  Ves.']74.  The 
rule  as  to  the  exclusion  of  dower  appears  to  have  arisen  from  the  common  practice  anion" 
conveyancers  to  place  the  legal  estate  in  trustees,  to  prevent  dower;  and,  therefore  to  let  in 
dower  would  have  created  confusion.  ,3  P.  Will.  254. ;  and  see  Gilb.  Law  of  Uses  by  Sug.  49. || 

And  that  being  the  case,  it  became  a  practice  for  the  father    4  Rep.  i.b. 
and  friends  of  the  woman  to  procure  the  husband  to  take  an  estate  Vernon's  case, 
from  the  feoffees,   or  others  seised  to  his  own  use,  for  life ;  and  ^"fi"  ^^^ 
then  to  the  use  of  his  wife,  for  life,  before  or  after  the  marriage  ;  t^ransferrine 
which  was  the  original  jointures.  uses  into  pos- 

session, the  wives  would  have  been  entitled  to  their  dower  of  the  husband's  seisin,  as  well  as 
to  their  jointure,  which  occasioned  the  adding  of  the  branch  concerning  jointures  to  the 
27  H.  8.  See  tide  Jointtire,  Vol.  IV. ;  [jand  see  note,  4  Co.  1.  b.,  edit.  Thomas  and  Fraser, 
Co.  Litt.36.  b.  37.  a.     1  Cru.  Dig.  tit.  7.  c.  1.  §27.11 

(C)  The  Inconveniences  of  Uses. 

CUCH  was  the  nature,  property,  and  operation  of  uses  at  com- 
mon law,  and  since  the  statute  of  R.  3.  And  though  these 
uses  had  a  very  equitable  beginning,  yet,  like  all  new  models  of 
general  schemes  of  ordering  property,  they  introduced  a  great 
many  unforeseen  inconveniences,  and  subverted  in  many  instances 
the  institution  and  policy  of  the  common  law.      For — 

Estates  passed  by  way  of  use,  from  one  to  another,  by  bare  See  the  pie- 
words  only,  without  any  solemn  ceremony  or  permanent  record  y^u'^J^     ?^' 
of  the  transaction ;  whereby  a  third  person  that  had  right  knew   j  j^gp  \o^ 
not  against  whom  to  bring  action.  124.    ]  And. 

32.3.   Poph.  75. 

Uses  likewise  passing  by  will,  the  heirs  were  disinherited  by  Gilb.  Law  of 
the  inadvertent  words  of  dying  persons.  Lords  also  lost  their  ^^^'  '^' 
wardships,  reliefs,  marriages,  and  escheats ;  the  trustees  letting 
cestui  que  use  continue  the  possession,  whereby  the  real  tenants 
that  held  the  lands  could  not  be  discovered.  The  king  likewise 
lost  the  estates  of  aliens  and  criminals ;  for  they  made  their  friends 
trustees,  who  kept  possession,  and  secretly  gave  them  the  profits 
so  as  the  use  was  undiscovered.  Purchasers  were  insecure;  for 
the  alienation  of  cestui  que  use  in  possession  was  at  common  law 
a  disseisijif  and  though  the  1  R.  3.  c.  1.  gave  him  power  to  alien 
what  he  had,  yet  the  feoffees  might  still  enter  to  revest  a  re- 
mainder or  contingent  use,  which  were  never  published  by  any 
record  or  livery,  whereby  the  purchaser  could  know  of  them. 
Estates  likewise  created  by  law  in  consideration  of  marriage,  such 
as  tenancies  in  dower  and  by  curtesy,  were  defeated,  notwith- 
standing 
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standing  the  1  R.  3.  Add  to  these,  that  the  use  was  not  subject 
to  the  payment  oi'  debts,  and  that  many  lost  their  rights  by- 
perjury,  in  averment  of  secret  uses.  And  lastly,  that  uses  might 
be  allowed  in  mortmain. 

To  remedy  these  inconveniences,  the  legislature  framed  the 
statute  of  27  H.  8.  c.  10.,  which  leads  us  to  consider, 

(D)  The  Alterations  introduced  with  respect  to  the 
Conveyances  to  Uses  by  the  27  H.  8.  c.  10.,  which 

'"^  ~!p,  ■"■  TTN ACTS  that,  Where  amj  person  or  perso?is  (a)  stand  or  be 
"  nerson"  ^  Seised  (b),  or  at  any  time  hereafter  shall  happen  to  be  seised  of 
excludes  all  or  in  any  honours.^  castles,  manois,  lands,  tenements,  rents,  services, 
corporations,  reversions,  remainders,  or  other  hereditaments  (c),  to  the  use,  con- 
Lo  id  Bacon  s  Jl^g^ce,  or  trust  of  any  other  person  or  perso?is,  or  of  any  body  poli- 
the  Statute  of  ^"^'  ^i^  reason  of  any  bargain,  sale,  feoffment,  fine,  recovery,  cove- 
Vies,  ooA,  nant,  contract,  agreement,  vcill,  or  othervcise  by  any  manner  of  means 
335.  liGilb.  "whatsoever  it  be  ;  in  every  such  case,  all  and  every  such  person  and 
Law  ot  l-'ses,  persons,  that  have  or  shall  have  any  such  use  or  trust  in  fee-simple, 
7.,  and  Sir  E.  .  -i  ^  t/-  *i  ■  ci  f  \ 
Suf^den's  ^^'  '  J^^  ^^^'  ^''  J/^^'"^?  ^^'  other'iVise,  or  any  use,  confidence,  or  trust 
not'e.jl  (i)This  in  remainder  or  reverter  (d),  shall  f-om  henceforth  stand  and  be 
word  "  seised"  seised  and  be  deemed  and  judged  in  la'xfnl  seisin,  estate  and  posses- 
excludes  chat-  ^^-^^  i^  ^f  ^^^  ^'^  fj^g  sa;/?^  honours,  &c.  to  all  ititents,  &c.  of  and 
tels  and  rif^hts  .  .  ^  */ 
llSee  Gilbfon  ^^  ^"^^^  ^^^^  estate  as  they  had  or  shall  have  i?i  the  use,  &c.  of  and 
Uses,  by  Sug-  in  the  same ;  and  the  estate.,  title,  right,  and  possession  of  such  per- 
den,  78,  79.;  son  or  persons,  as  were  or  hereafter  shall  be  seised  of  any  la7ids, 

and  see  tenements,  or  hereditaments,  to  the  use,  confidence,  or  trust  of  any 

lComyn.270.  ,  '^  l   j  t^-      i      jr  i  r    Ji 

It  likewise         ^^^^"'  P^^'^^n  or  persons,  or  of  any  body  politic,  be  jrom  hencejortli 

excludes  con-    clearly  deemed  and  adjudged  to  be  ifi  him  or  them  that  have  or  hei'e- 

tingent  uses,       (fter  shall  have  ann  such  use,  confidence,  or  trust,  after  such  quality, 

because  the  manner,  form,  anr  ondifion  as  they  had  before  in  or  to  the  use, 
seism  cannot  --j  ^.-^  ■     .? 

be  but  to  a        confidence,  or  trust  mat  was  in  them. 

fee-simple  of  a  use ;  and  when  that  is  limited,  the  seisin  of  the  feoffee  is  spent.  Lord  Bacon's 
Reading  on  the  Statutes  of  Uses,  335.  (c)This  word  "hereditaments"  is  to  be  understood  of 
those  things  whereof  an  inheritance  is  in  esse  ;  for  if  I  grant  a  rent  charge  de  novo  for  life  to 
a  use,  this  is  good  enough ;  yet  there  is  no  inheritance  in  being  of  this  rent.  It  likewise 
excludes  annuities  and  uses  themselves;  so  that  a  use  cannot  be  to  a  use.  Lord  Bacon's 
Reading  on  the  Statute  of  Uses,  335.  (d)  The  statute  having  spoken  before  of  uses  in  fee- 
simple,  in  tail,  for  life  or  years,  addeth,  or  otherwise  "  in  remainder  or  reverter,"  whereby 
it  is  manifest  that  the  first  words  are  to  be  understood  of  uses  in  possession.  Lord  Bacon's 
Reading  on  the  Statute  of  Uses,  337.  {e)  The  words  "  lawful  seisin,  state,  and  possession" 
intended  not  a  possession  in  law  only,  but  a  seisin  in  tail ;  not  a  title  to  enter  into  the  land,  but 
an  actual  estate.    Lord  Bacon's  Reading  on  the  Statute  of  Uses,  338. 

§  2.  Where  divers  persons  shall  be  jointly  seised  to  the  tise  or 
trust  of  any  of  them,  those  which  shall  have  such  use  or  tnist  shall 
be  adjudged  to  have  only  such  estate,  possession,  and  seisin  of  the 
lands,  &c.  as  they  had  in  the  use  or  trust,  saving  to  all  persons 
other  than  those  which  be  seised  to  any  use  or  trust,  all  right,  &c. 
Upon  this  ^  3.  yilso  saving  to  all  those  persons  which  shall  be  seised  to  any 

^h^  'f  °ii   ^"^^     ?«^,  all  such  former  rights  as  they  might  have  had  to  their  ownpro- 

case  has  been    P^  ^^^^'■ 

determined.  The  husband  being  seised  in  fee  made  a  lease  to  O.  and  S.,  but  it  was  in  secret 
confidence  for  the  preferment  of  his  wife ;  and  afterwards  he  made  a  feoffment  to  O.  and 

ot  hers 
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others  of  the  same  land  to  other  uses.  It  was  decreed  by  the  advice  of  IVrai/,  Anderson,  ami 
Manwood,  that  the  term  was  not  extinguished  by  this  feoffment,  by  reason  of  the  proviso; 
and  because  0.  had  this  lease  to  his  own  use,  it  is  not  extinguished  by  the  feoffment  which  he 
took  to  the  use  of  another.  Mo.  196.  pi.  345.  Cheyney's  case.  2  And.  192.  pi.  9.  S.C.  says, 
the  lease  was  made  really  in  trust  to  the  use  of  the  wife,  and  education  of  their  sons  and 
daughters,  notwithstaudini;  that  divers  covenants  were  therein  contained,  and  a  rent  was 
reserved;  and  savs,  that  the  feoffment  made  afterwards  was  to  the  use  of  the  husband 
himself  and  his  said  wife  for  their  lives,  with  remainder  over ;  and  that  the  same  was  held 
accordingly. 

§  4,  5.    Where  any  he  seised  to  any  use  or  inteyit  that  another  A  man,  in  con- 
shall  have  a  yearly  rent  out  of  the  same  lands,  cestui  que  use  of  the  sideration  of 
rent  shall  be  deemed  in  the  possession  thereof  of  like  estate  as  he  or  ^^j 'Affection 
she  had  that  use.  covenanted  to 

stand  seised  to  the  use  of  himself  for  life,  the  remainder  to  B.  his  son  in  tail,  and  to  the  intent 
that  B.  should  have  a  rent  issuing  out  of  the  lands,  during  the  life  of  A.  ;  B.  the  son  dies,  and 
his  executors  brought  debt  for  the  arrears  of  the  rent.  It  was  resolved  and  adjudged,  that  by 
these  words  of  the  statute  B.  in  this  case  had  a  good  rent,  as  well  upon  covenant  as  by  a  feofi- 
ment,  or  bargain  and  sale.    Sir  W.Jo.  179.    Rivetts  v.  Godson. 

The  design  of  this  law  was  utterly  to  abolish  and  destroy  that  Vaugh.  5o. 
pernicious  way  of  conveyance  to  uses,  (a)     And  the  means  they  J?^^°"  '^-  "^ 
took  to  do  it  was  to  make  the  possession  fJl  in  with  the  use  in  jj^^^  Bacon 
the  same  manner  as  the  use  was  limited;  s-A  where  they  were  supports  at 
all  freeholds,  it  was  thought  they  would  be  then  subject  to  the  length  the 
rules  of  common  law.     But  the  method  has  not  answered  the  '^^°^^^^^\j^^^^' 
legislature's  intent;  for  it  has  introduced  several  sorts  of  convey-  p  ^g'.  and'see 
ances  quite  opposite   to  the  rules   of  common   law ;    for  now,   Dy.  562.  b. 
wherever  a  use  is  raised,  the  statute  gives  cestui  que  use  the  pos-   pi.  ji.jj  Not- 
session  ;  so  that  it  is  only  necessary  to  form  a  use,  and  the  pos-  J'^^'J^  ftatute^ 
session  passes,  without  any  livery  or  record,  and  the  reversions,   j|.,g,,e  are,  as 
without  the  attornment  of  particular  tenants;  and  now  the  use  will  be  shewn 
{by  the  name  of  trust,  which  were  one  and  the  same  before  the  moreparticu- 
statute)  remains  separately  in  some  persons,  and  the  possession  ^^a-^s'^f'/reat- 
separately  in  others,  as  it  did  before  the  statute,  and  are  not  j^g  a  use  or  a 
brought  together  but  by  decree  in  Chancery,  or  the  voluntary  trust  which 
convevance  of  the  possessor  of  the  land  to  cestui  que  trust.     So  still  remain  as 
that  the  principal  use  of  the  stat.  of  27  H.  8.  especially  upon  j![^^°™  j^^^^ 
fines  levied  to  uses,  is  not  to  bring  together  a  possession  and  use,   creature  of 
but  to  introduce  a  general  form  of  conveyance,  by  which  the  the  courts  of 
conusors  of  the  fine,  who  are  as  donors  in  the  case,  may  execute  equity,  and 
their  intents  and  purposes  at  pleasure,    either  by  transferring  tJJg-Jr'c'on'tror 
their  estates  to  strangers,   by  enlarging,  diminishing,  or  altermg  and  direction. 
them,  to  and  amongst  themselves,  at  their  pleasure,  without  ob-   ist,  Where  a 
servinof  that  rigour  and  strictness  of  law  for  the  possession  of  the  man  seised  in 

•  •..     u   f        *i        t   *    <-  fee  raises  a 

conusee,  as  was  requisite  belore  the  statute.  ^^^^^  ^-^^ 

years,  and  limits  it  in  trust  for  A.,  for  this  the  statute  cannot  execute,  the  termor  not 
being  seised.  ||But  if  ^.,  being  seised  in  fee,  bargains  and  sells  to  B.  for  500  years,  the  sta- 
tute'wili  execute  the  use  in  B.  ;  but  if  B  atterwards  assign  the  term  to  C.  to  the  use  of  D., 
the  legal  estate  will  remain  in  C,  and  D.  will  take  a  mere  trust  in  equity.  Gilb.  on  Uses,  by 
Sugden.  80.jj  2dly,  Where  lands  are  limited  to  the  use  of  ^.  in  trust,  to  permit  B-  to  receive 
the  rents  and  profits;  for  the  statute  can  only  execute  the  first  use.  sdly,  Where  lands  are 
limited  to  trustees  to  receive  and  pay  over  the  rcuts  an*  .  rofits  to  such  and  such  persons : 
for  here  the  lands  must  remain  in  them  to  answer  these  pu;  poses  ;  and  these  points  were  agreed 
to.  1  Abr.  Eq.  Cases,  585.  Simpson  v.  Turner.  jjDoe  v.  Biggs,  2  Taunt.  109.  113.  Kenrick 
V.  Geauclerck,  3  Bos.  &  Pull,  1 75.  Doe  v.  Ironmonger,  3  Eas:,  535.  Harton  v.  Harton,  7  Term 
R.  652.  Keene  v.  Deardon,  8  East,  24S.  Gregory  v.  Henderson,  4  Taunt.  172.  Knight  v. 
Smith,  12  East,  455.11 

But 
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Gilb.  L:iw  of  But  before  we  consider  the  particular  alterations  introduced  in 

Uses,  75.  the  mode  of  conveying  property  by  the  27  H.  8.  it  may  be  neces- 

iRep.  87.  b.  sary  to  premise  in  general,  that,  since  the  statute,  the  limitation 
t  t^  \h  °^'  ^^^^  ^^'  ^^  niany  cases,  governed  by  the  rules  of  law.  As,  if 
word  heirs  was  a  feoHinent  is  made  to  the  use  of  J.  S.  and  his  heirs  male  law- 
uot  necessary  fully  begotten,  with  remainder  over;  this  does  not  pass  an  estate 
to  create  an  f^^^  j^^t  ^  Jec-stmple,  since  the  statute  ;  for  since  the  statute  has 
111  lentance  m^  brought  uses  into  possession,  they  ought  to  be  governed  by  the 
uses  are  turn-  rules  of  estates  in  possession,  as  to  the  words  that  are  essential 
ed  into  pos-  to  the  creating  of  such  uses.  Now  if  there  be  no  words  essential 
session,  they  ^q  ^\^q  creating  of  an  estate,  there  is  no  such  estate  at  common 
bv^the  rules  of  ^^^^'  ^"'^  ^'^^  Statute  has  not  abrogated  the  common  law  so  far  as 
possessions  at  to  allow  an  estate  in  being,  without  words  necessary  to  create  it ; 
common  law.  and  here  nobody  is  limited  from  whence  the  heirs  of  the  tail  may 
See  ante,  with  proceed.  Also,  no  fee-simple  can  be  created  in  uses,  without 
(fe^s'cent  of  ^^^  word  heirs,  since  the  statute,  for  the  same  reason, 
uses.     IJAnd  see  Gilbert  by  Sugden,  note,  p.  143.1| 

2  Roll.  Abr.  So,  if  a  man  makes  a  feoffment  to  the  use  of  himself  for  years, 

79i.Gilb.  Law  the  remainder  to  B.  in  tail,  remainder  to  his  own  right  heirs, 
ot  Uses,  76.  j^j^jj  after  B.  dies  without  issue,  living  the  feoffor ;  the  remainder 
a  Qw^^Nvhether  ^^  ^^^^  right  heirs  is  void,  because  it  being  contingent,  there  is  no 
to  make  this  estate  of  freehold  to  support  it,  for  there  is  no  tenant  to  the  ■prcecipc, 
remainder  and  the  not  having  a  perpetual  tenant  to  the  pracipe  was  an  in- 

contingent,  convenience  the  statute  expressly  designed  to  redress,  and  con- 
should  not  be  sequently  to  this  rule  the  statute  has  submitted  all  uses, 
to  the  use  of  A.  for  years,  remainder  to  B.  in  tail,  remainder  to  the  right  heirs  of  C,  for  the 
case  as  above  reported  in  RoUe  does  not  appear  to  be  contingent  remainder.  ||The  foregoing 
note  is  by  Gilbert.  Sir  E.  Sugden  says,  the  answer  to  the  query  is,  that  as  the  remain- 
der was  limited  to  the  right  heirs  of  the  settlor,  it  was  the  old  and  not  the  new  use,  and 
consequently  not  a  contingent  remainder;  but  upon  the  death  of  B.  without  issue,  the  estate 
reverted  to  the  settlor.  This  appears  from  the  correct  report  of  the  case  in  Mo.  718.  Gilb. 
by  Sugden,  145.|| 

Gilb  Law  of  Likewise,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  A. 
Uses,  77.  for  life,  the  remainder  to  his  first  son  in  tail,  the  remainder  to  B. 

But  see  10  &  in  fee  ;  if  A.  dies,  his  wife  being  privement  ensient,  and  a  son  is 
11  W.  5.  c.io.  afterwards  born,  he  shall  take  nothing;  for  if  the  remainder  does 
contim^ent'"^  "^^  '^^^^  ^^  ^^^^  determination  of  the  particular  estate,  it  shall 
remain°ders  to  never  vest ;  for,  as  it  is  said  before,  the  statute  does  not  change 
after-born  the  nature  and  being  of  estates  that  were  settled  at  common  law, 
children,  ^^^  ^  remainder  ex  vi  termini  supposes  a  particular  estate,  of 

which  sta-  I  •  1    -x.  J  ..1 

tute  was  occa-  which  it  doth  remain. 

sioned  by  the  decision  in  Reeve  v.  Long,  1  Salk.  227.11 

1  Rep.  138. a.         So,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  .^.  his  son 

Chudleigh's      ^^^  jj^-^^  ^j^^j  afterwards  to  the  use  of  every  person  that  shall  be 

of  Uses  77^^  ^^^  ^^^^'  ^^^  ^^^^  °"^y»  ^^  ^^  ^^^  good  to  the  heir ;  for  it  is  against 
If  such  a  li-  the  rules  of  common  law,  that  a  perpetual  freehold  for  life  only 
mitation  were  should  descend,  because  it  creates  a  perpetuity.  But  it  seems  in 
good,theinhe-  ^j^jg  ^ase,  as  if  the  Chancery  (since  there  is  supposed  a  good  con- 
beln'^nobody.  sideration)  would  have  executed  a  fee  in  A.  according  to  the 
intent  of  the  parties. 

In  some  cases,  however,  the  statute  operates  against  the  rules 
of  law.     As, 

If 
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If  a  man  makes  a  feoffment  in  fee,  to  the  use  of  A.  in  fee ;  G>lb.  Law  of 

but  upon  payment  of  100/.  or  any  other  contingency,  to  the  use  nsgg'gj^g 

of  B.  in  fee,  if  the  contingency  happens,  the  fee  shall  be  ex-  Sngden's 

ecuted  in  B. ;  for  though,  accorcHng  to  the  rules  of  common  law,  summary  of  the 

a  fee  cannot  be  limited  on  a  fee,  because  a  fee-simple  is  the  largest  operations  of 

estate  that  can  be  limited,  and  therefore  will  not  bear  a  remain-  ^1^6^112^?^" 

der  over,  by  way  of  limitation  ;  and  though  this  cannot  be  con-  common  law. 

strned  a  conditional  estate,  because  to  avoid   maintenance,  the  ist,  Inthe 

common  law  allows  no  stranger  to  take  advantage  of  a  condition  ;  transfer  of 

yet  the  necessities  of  commerce  and  family  settlements  induced  x^y^^^^t^^^ 

the  Chancery  to  pass  by  this  rule,  and  the  statute  has  executed  secret  deed; 

the  possession  in  the  same  manner  and  form  as  the  party  had  the  2dly,  in  the 

use.     Now  since  he  had  but  a  conditional  fee  in  the  use  before  creation  of 


the  statute,  he  cannot  have  an  absolute  and  unconditional  estate,  aHo^gj  1^  ^jjg 
since  the  statute ;  for  that  is  to  set  up  an  estate  directly  contrary  common  law. 
to  the  express  words  of  the  statute.  Gilb.  by  Sug- 

den,  p.  i48.|| 

It  has  been  observed,  that  the  statute  of  the  27  H.  8.  intro- 
duced several  sorts  of  conveyances  quite  opposite  to  the  rules  of 
common  law :  and  this  leads  us  to  consider  the  several  sorts  of 
conveyances  to  uses,  with  their  respective  operations. 

(E)  Of  the  several  Sorts  of  Conveyances  to  Uses. 

'T^HERE  are  but  three  sorts  of  conveyances  to  uses  ;  the  two  2  Sid.  158. 

first  of  which  onK  will  feed  a  contingent  use,  viz.   1.  Feoff-  Heyns  v. 
ment,  fine,  or  common  recovery  to  uses.     2.  Covenant  to  stand   *'i^'^rs. 
seised  to  uses.     3.  Bargain  and  sale  to  uses.     By  this  last  con- 
veyance only  no  contingent  use  can  be  supported. 

It  is  to  be  observed,  concerning  the  operation  of  these  convey-  Plow.  301. 

ances,  that   by  those  under  the  first  division,  such  as  feofpnent,  Sharrington 
jy  -^  •      1    I       »  \.  "r  c  y-  Stotton. 

Jine,  or  common  recover]/,  uses   are  raised  by  transmutation  or  j.^^  cove- 
possession  ;  but  by  the  second  and  third,  that  is,  by  covenant  to  nantee  or  bar- 
stand  seised,  and  by  bargain  and  sale,  uses  arise  without  trans-  gainee  can- 
mutation  of  possession,  for  the  possession  is  still  retained  by  the  T^*" ,  ?J^  *^® 
covenantor  or  bargainor,  but  for  the  use  of  another.     Therefore,  thev'had^not 
livery  of  seisin,  therefore  reason  vests  the  use  in  them,  which  is  but  a  right  in  conscience  to 
have  the  profits.    Plow.  loc.  cit. 

1.  Of  those  whicJi  raise  Uses  hy  way  of  Transmutation  of  Possession, 
such  as,   1.  Feoffment.     2.  Fines.     3.  Recoveries. 

The  general  nature  and  effect  of  these  several  assurances  have 
been  already  explained  under  their  respective  titles.  It  may  not 
be  improper  here  however  to  take  notice  of  this  general  rule,  viz. 
That 

On  these  conveyances  which  raise  uses  by  way  of  transmutation  p^^  jj^j^  q  j^ 
of  possession,  no  consideration  is  necessary.  12  Mod.  I6I, 

162.,  and  1  Rep.  176.     Miklmay's  case. 

A  use  declared  on  an  estate  executed,  needs  no  consideration,   -^/[qqj.  102. 
pi.  247.  Calthorpe's  case.     It  may  be  added,  that  when  a  use  arises  upon  a  consideration,  the 
consideration  must  be  presently  executed.    Arg.  Cart.  HO.  in  case  of  Garnish  v.  Wentworth. 

Oa 


19^2  USES  AND  TRUSTS. 

On  the  other  hand  it  has  been  argued  that  if  J.  covenant  to  stand  seised  to  the  use  of  J.  S. 
and  his  heirs,  in  consideration  that  he  shall  be  my  counsellor,  it  is  good,  and  the  land  passed 
presently,  though  it  is  not  executed.  Arg.  Cart.  142.  says  this  case  was  put  by  Popliam  in 
U.  Ji.  in  one  Pepplewell's  case.     JlSee  note  (8)  Harg.  Co.  Litt.  125.  a.|l 

It  remains  in  the  next  place  to  consider, 

Deeds  declaring  the  Uses  of  Feoffments,  Fines,  and  Recoveries. 

1  Ren.  176.  And  herein  it  is  to  be  premised,  that  uses  may  be  declared  or 

Mildmay's  averred  on  a  feoffment,  fine,  or  recovery  of  land  ;  but  on  a  bar- 
case.  liBe-  g.^in  r^ji^j  s.^]g  Qf  \.^xxf\  no  use  may  be  declared  or  averred,  but 
cause  a  use  ,         j      j   ^^  ^     j       ^ 

cannot  be  de- 
clared upon  a  use ;  and  see  Gilb.  by  Sugden,  p.  149.|i 

1  Rep.  176.  Likewise  on  a  covenant  to  stand  seised  to  uses,  no  use  may  be 
Mildaiay  s  declared  or  averred  but  what  is  contained  within  the  deed.  It 
169   nl  ^1  *      remains  therefore  to  consider, 

1.  Who  may  declare  uses.  2.  To  whom  the}^  maybe  declai'ed. 
3.  In  what  manner  they  may  be  declared.  4.  At  what  time  they 
may  be  declared.  5.  In  what  cases  averments  may  be  made 
of  uses. 

1.  Who  may  declare  Uses. 

Gilb.  Law  of  As  the  Court  of  Chancery  does  not  set  up  rules  of  property 
Uses,  39.  contrary  to   the   rules  of  law,  they  who   have  not  a  disposin<r 

power  by  the  law  cannot  raise  a  use;  and  consequently  baron 

and  a  feme  covert  cannot  declare  uses  upon  a  feoffiiient  so  as  to 

bind  the  wife. 
Moor  197.  ^^•t  baron  and  feme  may  levy  a  fine  which  will  bind  the  wife; 

sRep.  57.  a.  for  here  the  law  allows  her  a  disposing  power,  because  she  is 
Beckwith's  privately  examined ;  consequently,  the  Chancery  must  allow 
Abr'  '■^98  °         them  to  declare  what  is  the  design  of  that  fine ;  and   therefore 

such  declaration  by  them  both  shall  bind  the  wife. 

2  Rep.  57.  a.  Likewise,  if  the  husband  only  declare  the  uses,  this  shall  bind 
Roll.  Abr.  798.  the  wife;  for  since  she  joins  in  the  fine,  she  must  be  presumed 

to  concur  in  the  design  of  that  fine,  unless  the  contrary  appears 

by  some  manifest  sign  of  dissent. 
2  Rep.  57.  ^ui,  if  the  husband  declares  the  uses  of  the  fine  one  wiiy  by 

Moor,  197.  deed,  and  the  wife  another  way  by  deed,  this  binds  the  husband 

Beckwith's  durinf;  the  coverture,  but  not  the  wife  afterwards;  for  the  hus- 

case,    uucere,  \^r^^^\  cannot  declare  the  uses  without  concurrence  of  the  wife, 

declaration  be  because  he  has  no  estate ;  and  she  cannot  be  presumed  to  concur 

rot  merely  where  the  contrary  appears  by  her  deed  ;  and  she  cannot  declare 

void.Gilb.Law  the  uses  alone,  because  during  marrias^e  she  is  not  sui  juris,  and 

A  fi  *^\  II  without  the  husband  she  has  no  disposing  power  :  and  if  there  be 

bind  the  wife  ^"  "^e  declared  upon  this  fine,  it  is  to  the  use  of  the  wife:  for 

though  she  be  where  there  is  no  other  intens  of  a  fine  declared,  it  is  supposed 

within  age;  to  be  designed  as  a  farther  security  to  the  present  possessor  ;  and 

[l"V^  'V^'^     the  use  is  still  in  the  wife,  since  in  this  case  she  has  not  departed 

tiiat  sucii  a  .  I    . 

fine  is  revers-     With  it. 

able  for  the  nonage  of  the  wife  during  her  nonage.    Cro.  Eliz.  129.     Cbarnoicke  ei  Ux.  v. 

Worslcy,  2  Rep.  77.  b.    Lord  Cromwell's  case,  Gilb,  Law  of  Uses,  41. 

A  man 
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A  man  of  iion  sane  memory  may  declare  tha  use  of  a  fine  levied,   o  Rer>.  58.  a. 
Beckvvith's  case.    So,   an  infant  may  limit  a   nse  upon  feofiincnt,  fine,  or  recovery,  and  he 
cannot  countermand  or  avoid  the  use,  without  first  avoiding  the  conveyance.     Lord  Bacon 
on  the  Statute  of  Uses,  355. 

It  is  observable  in  general,  that  every  man  may  declare  and  I^l-  i^id- 
dispose  of  the  use  according  to  the  estate  and  interest  he  has  in 
the  land :  and  therefore  if  two  joint-tenants  levy  a  fine,  and  de- 
clare the  uses  severally,  each  man  disposes  of  his  own  moiety ; 
but,  if  they  declare  no  uses,  they  are  seised  as  before. 

So,   if  tenant  for  life  and  he  in  remainder  in  fee  join  in  a  fine,   Id,  ibid. 
■without  declaring  any  uses,  they  are  seised  as  they  were  before. 

[If  the  remainder-man  seals,  and  is  party  to  a  deed,  wherein   oP.  Wms. 
the  tenant  for  life  aloiie  covenants  to  suffer  a  recovery,  Sj-c.  to   210.  note  B. 
certain  uses,  this  does  not  bind  the  remainder-man,  though  he  in 
the  remainder  after  join  in  suffering  the  recovery,  eye. 

If  tenant  for  life,  remainder-man  in  tail,  and  reversioner  in  fee  Roe  v.  Pop- 
levy  a  fine,  a  declaration  of  uses  by  the  tenant  for  life  and  re-  [^'i'''^'  ^o"o'- 
mainder-man  does  not  bind  the  reversioner,  without  his  privity.] 

If  A.  seised  of  certain  lands,  and  B.  a  stranger  join  in  a  fine,   2  Rep.  58. a. 
without  consideration,  it  shall  be  to  the  use  Oi  A.,  for  since  there 
is  no  consideration  to  part  wilh  the  land,  the  use  is  still  in  him. 

In  like  manner  if  yi.  seised  in  fee  of  certain  lands,  and  B.  a   2R0II.  Abr. 
stranger  join  in  a  common  recovery,  without  declaring  any  uses,   ''^^* 
the  use  shall  arise  to  him  that  had  the  interest  in  the  land,  and 
not  to  the  stranger. 

So,  where  the  lather  was  tenant  for  life,  remainder  to  the  son   Lat.82.  Argol 
in  tail;  a  p?-a'cipe  was  brought  against  the  father,  who  vouched  v.  Cheney. 
♦I  1  1     J  ]    .u      •     1      *  Pahn.  405. 

the  son,  and  a  common   recovery  was  had  ;  and  the  mdenture   g  q  xr„„  ^ 

recited,   that  the  recovery  was  made  between    the  father  and  s.  C.  («)  See 
others  :  but,  inasmuch  as  no  proof  was  of  the  consent  of  the  son   farther  letter 
to  such  declaration,  nor  was  he  party  to  the  indenture,  the  court  W  or  Result- 
directed  the  iurv  to  find  the  uses  according  to  the  estate  which    '*' 
the  parties  had  at  the  time  of  the  recovery.  («) 

[The  king  may  declare  uses  upon  his  letters  patent,  though   Bac.  Uses,  66. 
indeed  the  patent  of  itself  implies  a  use.     But,  if  the  king  gives   ^a"'^-  Uses, 
lands  to  J.  S.  and  his  heirs  by  letters  patent,  to  the  use  of  J.  S.   " 
for  life  :  here,  J.  S.  has  only  an  estate  for  life,  and  the  king  has 
the  inheritance  without  any  office  found  ;  for  implication  out  of 
matter  of  record  ever  amounts  to  matter  of  record. 

The  queen  may  also  declare  uses.]  H.-ibid. 

2.  To  whom  they  may  be  declared. 

A  use,  it  is  said,  cannot  be  raised  to  aliens.  For  an  alien  Gilb.  Law  of 
could  not  compel  the  feoffees  to  execute  a  use :  for  it  is  contrary  Uses,  43.  By 
to  the  policy  of  the  law  that  an  alien  should  plead,  or  be  em-  ^u  q V  1 
pleaded,  touching  lands,  in  any  court  of  the  kingdom.  cannot  compel 

one  to  execute  a  trust  for  an  alien.  Sty. 21.  The  King  v.  Holland.  x\!l.  15&16.  Bat,accord- 
ing  to  Broke,  a  feoffment  or  git't  to  the  use  of  an  alien  born  is  good,  for  a  use  is  only  a  matter 
in  conscience.    Bro.  Feoffment  to  Uses,  pi.  29. 

The  king  shall  have   the  use  of  an  alien;  for  the  advantage  All.  1 5.  &  is. 
which  a  man  receives  from  his  duty  can  extend  no  farther  than  Sty.  40.  Gdb. 
Vol.  VIII.  O  the 


194> 


USES  AND  TRUSTS. 


the  obligarion  of  that  duty  reaches;  but  the  allegiance  of  an 
alien  is  temporary,  therefore  so  is  his  property ;  and  since  he  is 
incapable  of  perpetual  subjection,  he  cannot  be  protected  in  any 
estate  that  is  of  perpetual  continuance;  and  the  inconvenience  is 
the  same  if  this  be  a  freehold  at  law,  or  a  trust. 


Law  of  Uses, 
45.  But  in  this 
case  it  is  said, 
the  king  shall 
not  seize  the 
land  of  an 
alien,  unless 

it  be  executed  in  him  by  a  decree  in  Chancery;  for  there  was  no  right  in  cestui  que  use  him- 
self to  seize  the  lands  without  a  decree,  anil  the  king  has  only  the  rights  o(  the  cestui  que  use. 
Sty.  40.  Gilb.  Law  of  Uses,  44.  ||A  tncst  for  an  alien  will  be  executed  for  the  benefit  of  the 
king.  All.  14.    Sty.  40.    3  Cha.  R.  19.11 

Also,  though  the  king  cannot  have  feoffees  to  his  use,  because 
he  cannot  take  but  by  matter  of  record,  yet  he  may  take  it  when 
the  use  is  found  of  record,  where  an  office  is  found  of  the  whole 
matter. 

Likewise,  the  limitation  of  a  use  to  the  poor  of  the  parish  of 
Dale  is  good,  though  no  corporation :  for  though  they  are 
capable  of  no  property  at  common  law  in  the  thing  trusted, ' 
because  the  rules  of  pleading  require  persons  claiming  to  bring 
themselves  under  the  gift :  and  no  indefinite  multitude,  without 
public  allowance,  can  take  by  a  general  name ;  yet  they  are 
capable  of  a  trust;  for  here  the  complainants  do  not  derive  to 
themselves  any  right  or  title  to  the  estate,  but  shew  that  it  has 
been  abused  and  misemployed  by  the  owners,  contrary  to  con- 
science, (a) 

the  reign  of  Edivard  the  Fourth,  a  use  in  favour  of  SaUsburi/  Plain,  or  of  the  JMoon,  is  void. 
Bro.  Abr.  559.  b.  pi.  57. |1 


Gilb.  Law  of 

Uses,  44. 


Bro.  F,  to 

Uses,  pi.  29. 
1  Rep.  23 — 25 
Gilb,  Law  of 
Uses,  44. 
11(a)  There 
must  in  every 
case  be  a  use 
capable  of 
taking  effect. 
Therefore,  as 
■was  gravely 
observed  in 


Before  the  statute  of  frauds,  29  Car.  2.  c.  3.  even  a  parol  de- 
claration of  the  uses  of  a  fine  was  good.     And 

Uses,  even  since  that  statute,  may  be  declared  by  writing  only 
without  any  seal. 


3.  In  what  Manner  they  may  be  declared. 
4  Mod.  269. 
Jones  v. 
Morley. 

7  Mod.  76. 

Shortridge  v. 

Lamplugh. 

||A  written  declaration,  if  not  by  deed,  will  not  controul  a  prior  declaration  by  deed ;  but 

where  the  first  declaration  is  by  writing  merely,  it  may  be  controlled  by  a  subsequent  writing. 

Gilb.  by  Sugden,  lOl.H 

Moor,  107.  If  a  use  is  declared  by  indenture,  yet  the  parties  may  alter  the 

pi.  249.  ^se  by  other  indenture  at  any  time  till  the  estate  is  executed,  and 

Agreed  by  the  ^    j       indenture  shall  guide  the  use. 

justices  in  *" 


Andrew's  case 
Stapilton  v. 
Stapilton, 
1  Atk.  2.  See 
Durnlbrd  v. 
Lane,  l  Bro. 
Ch.R.  106. 
11(a)  Who 
shall  come 
within  this 
description  is 


[But  such   other   indenture  must  be  by  the  consent  of  «// the 
parties  interested  (a),  else  it  cannot  controul  the  first  indenture. 
Thus,  A.  was  tenant  for  ninety-nine  years,  if  he  so  long  lived, 
remainder  to   trustees    to   support  contingent   remainders,    re- 
mainder to  the  first  and  other  sons  of  A.  in  tail,  remainder  to  A. 
in  fee.     A.  having  two  sons,  B.  and  C,  they  all  joined  in  a  lease 
and  release  of  the  estate  to  certain  uses,  and   there  was  a  con- 
veyance to  suffer  a  recovery  within  twelve  months  to  those  uses: 
in  many  cases    afterwards  they,  with  the  heir  of  the  surviving  trustee,  joined  in 
^•ffi*^T°  n         ^  lease  and  release  to  make  a  tenant  to  the  iwcccipe^  in  order  to 
^'"         suffer  a  recovery  to  the  uses  of  the  first  indenture;  but  before 
any  recovery  was'  suffered,  B.  the  eldest  son  died,  and  after  the 

death 
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death   of  7?.,  and  before  the  recovery  was  suffered  pursuant  to 

the  above  deeds,  A.  and  C.  by  another  deed  covenanted  to  suffer 

a  recovery  to  certain  other  uses  ;  and  before  the  expiration  of 

the  twelve   months  specified  in  the  first   deed,  a   recovery  was 

suffered.     The  question  was,  Whether  the  first  &q,qA^  declarinji^ 

the  uses  of  the  recovery,  and  made  by  yl,  Z?.,  and  C,  should 

stand,  in  preference  to  that  made  by  A.  and  C.  alone  ?     Lord 

Hai'dwicJce  clearly  held,  that  the  first  deed  by  A.,  B.,  and  C.  was 

a  good  deed  to  lead  the  uses  of  the  recovery :  that  when  A.,  B., 

and  C,  and  the  heir  of  the  surviving  trustee,  made  a  tenant  to 

the  prcrcipe^  they  passed  a  defeasible  estate  to  serve  the  uses  of 

the  first  deed ;  and  that  the  recovery  suffered  within  the  twelve 

months  rendered  that  defeasible  estate  indefeasible,  though  one 

of  the  parties  was  dead  before  the  recovery  suffered:  that  the 

last  deed  was  not  sufficient  to  alter  the  uses  declared  by  the  first 

deed,  because  not  made  by  the  agreement  of  all  the  parties.] 

Where  there  is  a  deed,  and   a  last  xvn'ting  by  husband  and  Comb.  429, 

wife,  the  last  writinfj,  though  not  a  deed,  amounts  to  a  sufficient  Jones  v.  Mor- 

declaration  of  uses  upon  the  fine,  the  fine  beino-  levied  at  a  time     y.'. 

j-^        / +'  ^1       1       1  writing  was 

different  from  the  deed.  only  between 

the  husband  of  the  one  part,  and  the  wife  of  the  other  part.  Bat  the  deed  was  between  them 
and  others.  Carth.  410.  S.  C.  2  Salk.  677.  S.  C.  4  Mod.  261.  S.C.  Parliament  Cases,  143, 
S.  C  ;  and  judgment  affirmed. 

A  declaration  of  the  use,  either  express  or  in  la-jo,  is  sufficient;  Hob.  275. 
as,  if  A.  covenants  with  B.  for  money  to  do  all   acts  which  B.   Clannckard's 
shall  require  for  assurance  to  A.  and  his  heirs,  and  then  levies  a 
fine  to  B.,  this  covenant  and  fine  will  give  B.  the  whole  land. 

Where  a  bastard  was  seised  of  a  manor  and  made  his  will,  by   Moor,  789. 
which  he  devised  the  manor;  and  after  he  made  a  feoffment  of  pi-  1090.  in 
the  same  manor  to  the  use  of  such  persons,  and  for  such  estates   ^"^  .^^/"'^^j 
as  he  had  declared  by  his  last  will,  bearing  date,  S,-c.,  though  this  Husgey'^  case.' 
was  now  a  countermanded  imll,  it  was  sufficient  to  declare  the  use 
of  the  feoffment,  and  so  no  escheat. 

It  is  not  necessary  in  declaring  a  use,   if  there  be  a  transmu-   12  Mod.  162. 
tation  of  possession,   to  use   the  very  word  use ;    any  expression   case  of  Jones 
whereby  the  mind  of  the  party  may  be  known,  that  such  an  one  ^-  ^^o^ey- 
shall  have  the  land,   is   sufficient.     Per  Holt  C.  J.  in  delivering 
the  opinion  of  the  court. 

4.  At  what  Time  they  may  be  declared. 

A  declaration  of  uses  may  be  made  either  before,  or  after  the 
time  of  making  the  assurance ;  for  a  subsequent  declaration 
may  direct  the  uses  of  a  precedent  assurance ;  and  by 

4  &  5  Ann,  c.  16.  §  15.  it  is  enacted,  that  all  declarations  or  ere-  i,^  ^^  pje^t- 
atiojis  of  uses  or  trusts  of  any  fines  07-  common  recoveries  manifested  ment  on  a  spe- 
br/deed(a)  after  the  levying  or  suffering  thereof  shall  he   as  good  cial  verdict 
in  law,  as  if  the  act  of  29  Car.  2.  c.  3.  for  prevention  of  frauds  or  ^ase  \vasT-° 
perjuries  had  not  been  made.  termined :  — 

A.  and  B.  his  wife  levied  a  fine,  and  four  years  afterwards  declare  the  uses ;  in  which  deed  are 
the  words  following,  viz.  "  All  and  every  fine  or  fines  levied,  or  to  be  levied,  shall  be  to  the 
uses  of  this  deed."     Holt  C.J.  delivered  the  opinion  of  the  court,  tliat  the  uses  were  sufEi- 

Q  2  ciently 
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ciently  declared  (the  jury  havinsr  found,  that  the  fine  was  levied  to  the  uses  therein  declared). 
And  that,  notwitlistanding  the  Stiitutejof  Frauds  and  Perjuries,  a  subsequent  deed  is  now  as  good 
as  it  was  before  the  statute.  And  tliat  it  was  doubtful  whetlier  the  statute  extends  to  uses, 
because  they  are  not  mentioned  there,  but  only  {rusts,  yet  that  they  took  trusts  and  uses  to  be 
the  same,  in  respect  of  trusts  in  their  larirer  extent,  <S:c.'so  within  the  statute  of  uses.  Holt's 
Rep.  755.  Bushel  V.  Hurland;  iland  1  TMod.  197.  S.  C.  In  both  books  the  case  is  loosely 
reported,  (a)  It  would  seem  from  the  [jreamble  to  the  4&5Ann.  c.  16.  $  15.,  and  from  the 
terms  of  the  Statute  of  Frautls,  to  which  it  refers,  that  the  word  "  deed"  was  inserted  in  the 
act  by  mistake;  and  Sir  E.  Sugden  observes,  that  it  is  open  to  contend  that  uses  may  still 
he  declared  by  writing  only  witliout  seal,  even  after  the  assurance  is  made.  Gilbert  by 
Sugden,  115.|| 

J>g.  sBulst.  1^  A.  covenants  to  levy  a  fine  before  such  a  day,  though  the 

a5i.  Hagervil  f^UQ  lexied  differs  from  the  i7identi!re  \n  tune,  place,  quantity  of 
V.  Hare,  cites  acres,  or  in  the  person  that  occupied  it:  yet,  when  the  "fine 
LorTcroin-  '^  levied,  it  shall  be  intended  to  be  to  the  same  uses  in  the 
well's  case.        indenture. 

But  it  may  in  such  case  be  averred  by  parol  to  be  to  other  uses.  But,  if  the  fine  be  levi^'d  in 
all  things  pursuant  to  the  indenture,  no  averment  can  be  but  by  writing;  for  in  this  case  the 
indenture  is  directory  to  the  fine^  and  in  the  other  case  it  is  but  evidence.  Cro.  Jac.  29. 
Countess  of  Rutland  v.  The  Earl  of  Rutland. 

2Kep.  2G.  jf  3^  precedent  indenture  be  made  to  direct  the  uses  of  a  subse- 

Countess  of  .    "^  •.    •      i  t  -hi  •  j 

Rutland's  case.  ^^^^^  assurance,   it  is   but  directory  till  the  assurance  is  made, 

9  Rep.  10  &  and  then  the  land  is  bound,  and  the  conusor  or  recoveree  can- 
11,  &c.  Dow-  not  by  any  act  of  his,  after  the  recovery  had,  charge  or  avoid  it: 
but,  if  the  declaration  be  subsequent,  if,  in  the  interim,  between 
the  assurance  had  and  the  declaration  of  the  uses,  the  conusor  or 
recoveree  sells,  gives,  or  charges  the  lands  to  others,  this  subse- 
quent declaration  will  not  subvert  the  mesne  estates,  charges,  or 
interests,  unless  it  can  be  otherwise  proved,  that  by  a  certain  and 
complete  agreement  of  the  parties,  the  assurance  was  had  and 
made  to  these  uses. 

But  the  distinctions  between  precedent  and  subsequent  de- 
clarations will  best  appear  from  the  consideration  of  the  following 
head,  viz. 


man  s  case. 


9  Rep.  10. 
Dowman's 
case. 


Gilb.  Law  of 
Uses,  6. 
]  And.  51 5. 
Where  the 
deed  is  not 
upon  a  va- 
luable consi- 
deration, it  is 
looked  upon  as 
Gilb.  Law  of 
Uses,  7. 


5.  In  what  Cases  Averments  may  be  made  of  Uses. 

With  regard  to  averments  it  is  to  be  observed,  that  where  a 
use  is  expressed  upon  any  feoffment,  ^-c.  there  no  averment  shall 
be  received  to  prove  any  use  contrary  to  the  use  expressed ;  but 
in  case  no  use  is  expressed  in  the  assurance,  there,  other  uses 
than  what  the  law  would  make  upon  the  assurance  may  be 
averred,  and  proved  to  have  been  agreed  upon,  and  the  assurance 
shall  be  to  such  uses. 

If  by  the  words  of  a  deed,  upon  a  valuable  consideration,  a 
man  takes  it  to  his  own  use,  or  to  the  use  of  another,  there  can 
be  no  averment  that  he  takes  it  as  a  trustee  in  any  other  man- 
ner; for  there  is  such  a  sanction  given  to  all  solemn  acts  of  con- 
tracting, that  they  cannot  be  construed  directly  contrary  to  their 
own  expressions. 

a  fraudulent  conveyance  against  the  trust. 

Thus,  if  a  feoffee  to  uses  makes  a  feoffment  in  fee  by  deed, 
upon  an  equitable  consideration,  to  J.  S.  and  his  heirs,  to  the 
use  of  his  heirs  expressly,  J.  S.  shall  be  seised  to  his  own  use, 

though 
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tliough  he  hnd  no  notice  of  the  former  trust;  for  where  the  deed  ,  >j  seems  at 
expresses  the  use,  an  implied  one  cannot  be  averred,  [a]  common  law  a 

use  mi^Ilthave  been  raised  by  word,  upon  a  conveyance  that  passed  the  possession  by  some  so- 
lemn act  as  a  I'coftincnt ;  but,  where  there  was  no  such  act,  there,  it  seems,  a  deed  declaratory  of 
the  uses  was  necessary;  for  as  a  feotiiucnt  which  passed  tlie  estate  miiiht  be  made  at  com- 
mon hiw  by  parol,  so  by  the  same  reabon  might  the  uses  of  tiie  estate  be  declared  by  parol: 
but  where  a  deed  was  requisite  to  the  passing  of  the  estate  itself,  it  seems  it  was  requisite 
for  the  declaration  of  the  uses,  as  upon  a  grant  of  rent,  or  the  like.  So,  it  .seems,  a  man 
could  not  covenant  to  stand  seised  to  a  use  vv'ithout  a  deed,  there  being  no  solemn  act ;  but  a 
bargain  and  sale  by  parol  has  raised  a  use  without,  and  it  has  been  held  to  do  so  since  the 
statute.  In  cities  exempted  out  of  the  statute,  it  has  been  held,  that  if  a  fine  be  levied  of  a 
rent,  no  use  can  be  limited  of  it  without  deed;  but  now  by  29  Car.  2.  c.  3.  all  declarations  of 
trusts,  other  than  such  as  ari^^e  by  implication  of  law,  are  to  be  in  writing,  and  signed  by 
the  party,  who  is  by  law  enabled  to  declare  such  trust,  or  else  it  must  be  by  his  last  will  in 
writing.'  Gilb.  Law' of  Uses,  270,  271. 

Where  the  uses  of  a  recovery  are  declared  by  deed  precedent,   2  f^^lk-  gig. 

no  new  or  other  use  can  be  averred  by  parol,  unless  there  was   i^I'",''^'"^  ^" 

11111  !        •  rletcner. 

some  variance  between  the  deed  and  the  recovery ;   but  m  case 

of  a  deed  precedent,  if  the  party  set  up  other  uses,  he  must  con- 
fess and  avoid  :  but,  where  they  are  by  deed  subsequent,  new  or 
other  uses  may  be  averred  witliout  shewinrr  the  deed,  though 
there  be  no  variance,  Sfc.  because  there  was  an  intermediate  time 
when  there  might  be  such  agreement  made,  and  the  uses  arise  by 
the  recovery  according  to  that  agreement;  and  if  a  deed  subse- 
quent be  set  up,  the  other  may  traverse  those  uses. 

But,  where  there  is  a  variance  between  the  deed  and  the 
recovery  or  other  assurance,  and  no  averment  of  the  uses  can 
be  made,  there,  they  must  be  left  to  the  construction  of  law. 

There  is  a  difference  likewise  with  respect  to  averments  be- 
tween parties  and  strangei's.     Thus, 

If  a  declaration  of  uses  be  subsequent  to  a  fine  or  recovery,  it  Comb.  429. 
is  good;  but  there  may  be  an  averment,  that  they  were  to  other  ^^^f  ^' 
uses ;  yet  with  this  difference,  that  where  the  declaration  is  sub- 
sequent, there,  the  heir  of  the  conusor  is  estopped  to  aver  other 
uses,  but  a  stranger  is  not.  But,  where  the  deed  is  precedent, 
there,  neither  the  heir  nor  the  stranger  is  estopped  to  aver  other 
uses,  in  case  the  Jine  varies  in  any  circumstance :  but,  if  the  fine 
was  levied  pursuant  to  the  deed,  no  proof  whatsoever,  either  by 
writing  or  parol,  shall  be  admitted,  that  the  fine  was  to  other 
uses  than  what  are  contained  in  the  deed,  that  being  an  estoppel 
to  the  parties.     Per  Holt  C.  J. 

It  has  been  held,  that  a  deed  of  uses  precedent  to  a  recovery,   Dy.o07.  b. 
may  be  exolained    by   a  deed  subsequent,   as   in  the  following  p'-Vl-  Vava- 
•     '  ''  r^  IP         I      ^H.  TT    ,,       r  I     •  -If  sor  s  case, 

instance: —  Feme,  before  the  27  H.  8.  or  uses,   being  seised  ot 

land,  suffered  a  common  recovery,  and  intending  to  marry  A.B., 
she,  before  the  marriage,  declared  by  indenture  that  the  feoffees 
should  be  seised  to  the  use  of  herself  and  A.  B.,  whom  she  in- 
tended to  marry,  and  their  heirs.  The  feoffees  executed  an 
estate  after  the  marriaj^e  to  the  husband  and  wife,  and  their 
heirs  in  iee,  without  any  use  expressed.  Afterwards  the  baron 
and  feme  by  other  indenture  declared,  that  the  frst  indenture  was 
mistahen  ,■  for  that  it  should  have  been  to  the  heirs  of  their  two 
bodies,  and  for  default  to  the  heirs  of  the  ivife.    And  they  covenant, 

O  3  bargain, 
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bai'fjain,  and  agree,  to  stand  seised  to  the  use  of  themselves  in 
special  tail,  and  after,  to  the  right  heirs  of  the  wife ;  and  the 
liusband  covenanted,  if  the  wife  died  without  issue,  during  his 
life,  that  he  would  execute  an  estate  accordingly.  The  wife 
died  without  issue,  and  after  the  statute  of  uses  the  baron  died 
seised;  and  it  was  held,  that  the^;fr5/  iiidenture  teas  corrected  by 
the  second,  and  the  first  use  is  sufficiently  altered  without  estate 
executed,  and  the  considerations  are  reasonable  and  sufficient, 
and  adjudged  for  the  heir  of  the  wife. 
R^i^rct^'c^  ^  consideration  which  stands  with  the  deed  and  not  repugnant 

to  it  niciy  be  averred. 

It  now  remains  to  consider. 


Bedel's  case. 


2.   Those  Conveyances  isohich  raise  Uses  icithout  Transmutation 
of  Possession,  such  as, 

1.  Covenants  to  stand  seised  to  Uses.     And,  2.   Of  Bargain 

and  Sale. 

1.  Covenants  to  stand  seised  to  Uses. 

This  conveyance  not  having  been  hitherto  treated  of,  it  will  be 
necessary  to  enquire  more  fully  into  its  nature  and  effect. 
Gilb.  Law  of  The  original  of  it  was  in  this  manner.     Before  27  H.  8.  when 

Uses,  ijo.         jjj^y  j^jjj-^  covenanted  to  stand  seised  to  the  use  of  another,  the 

remedy  was  two-fold. 
Id.  Hid.  First,  By  action  at  common  law  upon  the  covenant,  and  there- 

by damages  only  were  recovered. 

Secondly,  In  Chancery;  and  there  the  remedy  arose  thus:  — 
When  any  man  covenants  to  do  a  thing,  the  party  is  first  bound 
in  conscience  to  perform  the  thing  itself;  and  if  that  cannot  be, 
then  to  render  damages  for  not  doing  it ;  therefore  the  Chancery 
that  examines  the  conscience  of  men's  actions  requires  a  specific 
performance  of  the  thing  itself,  where  it  can  be  had  :  but  the 
common  law  could  not  carry  this  covenant  so  far  without  offering 
violence  to  its  own  rules ;  for  the  common  law  requires  liver}' ; 
and  to  allow  an  action  for  a  specific  performance  makes  the 
agreement  binding  without  it;  but  by  the  27  H.  8.  these  uses  are 
executed,  and  therefore  no  action  lies ;  for  there  can  be  no  com- 
plaint for  not  transferring  the  thing,  when  the  statute  transfers  it 
to  the  party  himself. 

1.  IVho  may  covenant  to  stand  seised,  and  to  whom. 

2.  What  Consideration  is  necessary  to  a  Covenant  to  stand  seised,  and  how  far 

it  extends. 

3.  By  what  Words  a  Man  may  covenant  to  stand  seised. 

4.  The  Effect  of  a  Covenant  to  stand  seised. 


1 .   Who  may  covenant  to  stand  seised,  and  to  whom. 

Poph.  72.  Dil-       The  king  cannot  be  seised  to  a  use,  because  there  is  no  means 
to  compel  him  to  perform  ;  for  the  Chancery  has  only  a  delegated 

power 


Ion  V.  Frainc. 


(E)  Of  the  several  Sorts  of  Corweyances  to  Uses.  199 

power  from  the  king  over  the  consciences  of  his  subjects ;  and  Hardr.  4G8. 
the  king,  who  is  the  universal  judge  of  property,  ought  to  be  Attornev^Ge- 
perfectly  indifferent,  and  not  take  upon  him  the  particular  de-  ncral.  i  Roll, 
fence  of  any  man's  estate,  as  a  trustee.  Hep.  532. 

Cooper  V. 
Franklin  and  another.     But  see  Vern.  4.39.  per  Master  of  the  Rolls,  in  case  of  Lord  Kildare  v. 
Eustace,  relating  to  the  Irish  forfeitures,  where  he  says  he  takes  the  king  to  be  in  nature  of  a 
trustee,  notwithstanding  the  general  received  opinion  to  the  contrary. 

The  king  cannot  be  seised  to  a  use,  because  he  cannot  be  obliged  to  execute  the  possession 
to  the  use  by  a  subpoena,  since  if  he  disobeys  he  cannot  be  compelled  to  obedience  by  impri- 
sonment. Jenk.  195.  pi.  1.  [The  king  cannot  be  seised  to  a  use;  no,  not  where  he  taketh  in 
his  natural  body,  and  to  some  j)urpose  as  a  common  person  ;  and,  therefore,  if  land  be  given  to 
the  king  and  J.  D.,  pour  tcrme  de  leiir  vies,  this  use  is  void  for  a  moiety.  Bac.  Uses,  5Q.  Like 
law  isj  if  the  king  be  seised  of  land  in  the  right  of  his  duchy  of  Lancaster,  and  covenant  by  his 
letters  patent  under  the  duchy  seal  to  stand  seised  to  the  use  of  his  son,  nothing  passeth. 
Id.  57.  Like  law,  if  King  Richard  the  Third,  who  was  feoffee  to  divers  uses  before  he  took 
upon  him  the  crown,  had,  after  he  was  king,  by  his  letters  patent  granted  the  land  over,  the 
uses  had  not  been  renewed.  Id.  ibid.  The  king  shall  not  stand  seised  to  a  use  ;  for  all  the 
lands  he  is  seised  of  he  is  seised  injure  coronce  for  the  maintenance  and  support  of  his  crown 
and  dignity,  and  the  well-government  of  the  commonwealth,  which  is  a  use  the  law  designed 
him  primitus,  and,  consequently,  it  is  exclusive  of  all  other  uses.  Neither  can  it  be  imagined 
that  the  king  should,  in  point  of  honour,  stand  seised  of  lands  only  to  the  benefit  and  advan- 
tage of  another,  and  so  be  a  sort  of  bailiff' to  him,     Gilb.  Uses,  170,  171.] 

Tiie  queen  (speaking  not  of  an  imperial  queen,  but  by  mar-  Ld.  Bacon  on 
riage)  cannot  be  seised  to  a  use ;  for  though  she  be  a  body  en-  Vj^  statute  ot 
abled  to  grant  and  purchase  without  the  king,  yet,  in  regard  to  '"^    • 

the  government  and  interest  the  king  hath  in  her  possession,  she 
cannot  be  seised  to  a  use. 

Bodies  politic  are  not  capable  of  a  use  or  trust,  because  they   Gilb.  Law  of 

are  bodies  framed  at  the  will  of  the  king,  and  are  no  further  capa-  Uses,  5. 

ble  than  he  wills  them;  and  it  is  his  will  that  they  should  pur-  p    1^*    "nc  „ 

,  ,,       ,  \         n  1  r       1  1       (-  1     •  •         roph.  72.  ||bee 

chase  tor  the  common  beneht,  and  tor  the  ends  ot  their  creation,  SirE.Sugden's 

and  not  that  they  should   take  any  thing  in  trust  for  others,  note,  Gilbert, 

Besides,  being  incorporate,  the  Chancery  had  no  process  on  the  P*  ^-jl  [(«)  Biit 

persons  to  compel  them  to  discharge  their  trust,  (a)  ^j"  rnav^be" 

trustees,  and  in  such  case  are  considered  in  a  court  of  equity  as  individuals.  Mayor,  &c.  of 
Coventry  v.  The  Attorney-General,  2  Bro.  P.  C.  256.    2  Ves.  j.  46.] 

Aliens,  and  persons  attainted,  are  not  capable  of  a  use,  for  Gilb.  Law  of 

they  can  take  for  no  man's  benefit  but  the  king's.  ^!f^'  ^* 

•'  °  1  Rep.  122. 

Poph.  72.     The  king  shall  have  the  use  of  an  alien,  because  as  his  allegiance  is  temporary, 

so  ought  his  property  to  be.     All.  15.  &  lu.    tSty.  40.    Gilb.  Law  of  Uses,  45.     IJSee   ante, 

p.  194.11 

A  disseisor,  abator,  or  intruder,  cannot  be  seised  to  a  use,  for  i  Rep.  122.  a, 
they  take  it  under  no  trust,  but  defeat  the  estate  to  which  the  trust  ^^^'  ^^' 
was  subjoined  ;  and  the  Chancery  had  no  power  to  try  the  right 
of  inheritance  between  them,  for  the  right  of  that  title  is  triable 
only  at  common  law.  But,  if  he  who  has  the  use  exhibits  a  bill 
against  the  feoffee  to  a  use,  the  Chancery  will  order  him  to  try 
the  title  with  the  disseisor  at  common  law. 

A  lord  by  escheat  shall  not  be  seised  to  a  use,  because  he  is  in   1  Rep.  122.  a. 
by  a  title  paramount,  and  seised  of  an  estate  antecedent  to  that  to   Bro.  Feoff". 
which  the  use  is  annexed.     Lord  of  a  villain,  a  lord  that  enters   ^^^-  ^• 
for  mortmain,  or  recovers  by  cessavit,  or  a  tenant  by  the  curtesy 
cannot  be  seised  to  a  use,  for  tliey  claim  by  the  general  laws  and 

0  4  "  btuLiiles 
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statutes  of  the  kingdom,  which  the  Chancery  has  no  power  to 
alter,  and  do  not  take  as  substitutes  under  those  private  con- 
tracts, to  which  trusts  are  annexed,  and  so  cannot  be  punished 
as  corrupt  breakers  of  that  trust  which  they  never  undertook. 

Cro.  Jac.  400.        Tenant  in  tail  cannot  covenant  to  stand  seised  so  as  to  chansre 

Cooper  V.  i  i      •        i  •  rr 

Franklin  ^  ^*^^»  unless  durmg  his  own  hie. 

Het.  1 10.  Bromfield's  case.  None  can  be  seised  to  the  use  of  another,  but  such  as  can 
execute  an  estate  according  to  the  directions  oi'  cestui  que  use,  which  tenant  in  tail  cannot ;  for 
it  was  the  intent  of  the  statute  de  donis  that  he  should  have  the  lands  and  the  profits  of  them  ; 
and  if  he  should  execute  an  estate  to  a  use,  his  issue  would  he  entitled  to  their  formedon.  Bro. 
Feofi:  al  Uses.  pi.  40.  2  Roll.  Abr.  780.  1  Inst.  19.  b.  Gilb.  Law  of  Uses,  11.  and  205.  &c. 
[Whether  tenant  in  tail  can  stand  seised  to  a  use,  has  been  vexnla  qucEstio,  and,  indeed,  does 
not  appear  to  be  quite  settled  at  this  time.  On  the  one  hand,  Lord  Coke  (Co.  Litt.  19.  b. 
2Co.  78.  a.},  Sir  G.  Croke  (Cro.  Jac.  400,  401.},  Bulstrode  (.3  Bulstr.  186.),  Sir  F.  Moore 
(Moore,  8  48.),  and  Rolle  (l  Roll.  R.  584.  2  Roll.  Abr.  780.),  expressly'  tell  us,  that  it  was  settled 
in  the  case  of  Cooper  and  Frankl3n,  that  a  tenant  in  tail  neither  before  nor  since  the  statute 
could  stand  seised  to  the  use  of  another  person,  expressly  or  impliedly.  Whilst  on  the  other 
hand,  Godbolt  directly  asserts,  that  the  case  of  Cooper  and  Franklyn  was  determined  quite 
the  contrary;  viz.  that  a  tenant  in  tail  could  stand  seised  to  an  express  use,  though  not  to  an 
implied  one,  (Godb.  269.).  And  Lord  Bacon,  in  his  Reading  on  the  Statute  of  Uses,  gives  it  as 
his  decided  opinion,  that  a  tenant  in  tail  may  stand  seised  to  an  express  use  since  the  statute; 
for  the  statute,  says  he,  does  not  save  the  right  of  tenant  in  tail;  and  the  reason  why  a  con- 
trary construction  was  had  before  the  statute,  was  because  the  right  of  tenant  in  tail  was 
expressly  saved  by  1  R.  5.  c.  1.  (Bac.  Uses,  57.)  Of  this  opinion  seem  also  Perkins,  (Perk. 
§534.  537.)  Manwood  in  Walsingham's  case  (Plowd.  555.},  and  Dyer  (Dy.  311.  b.  512.  a.); 
and  Mr.  Saunders  inclines  to  the  same  opinion,  in  his  Essay  on  the  Nature  and  Laws  of  Uses 
and  Trusts  (Saund.  144,  145,  &c.)]  |';See  Gilb.  Law  of  Uses  by  Sugden,  p.  19.  note,  and  Cor- 
nish on  Uses,  p.  IIS-H 

Per  cur.Uet.         If  tenant  in  tail  by  indenture,  on  consideration  of  marriage, 
110.  Brom-       covenants  with  another  that  A.  and  B.  shall  be  seised  to  his  use 
for  term  of  his  life,  and  after  his  decease  to  the  use  of  his  son  and 
heir  apparent;  by  this  covenant  there  is  no  use  changed,  unless 
only  during  the  life  of  tenant  in  tail. 
Cro.  Eliz.  ^?)5.        So,  if  tenant  in  tail  covenants  to  stand  seised  to  the  use  of  him- 
Bedingfield's      ggjf  ^q^.  \\['q^  remainder  to  his  eldest  son  in  tail ;  since  he  had  only 
the  power  of  disposing  of  an  estate  for  life  by  the  statute  de  dojiis, 
which  he  hath  not  passed  out  of  himself,  it  is  still  in  him  as  it 
was  before ;  and  the  remainder  is  void  in  its  creation,  and  there- 
fore can  be  not  execution  of  it,  for  the  execution  must  be  imme- 
diate by  the  statute   of  uses;    and  therefore  a  fine  afterwards 
levied  cannot  help  it. 
"Balk  CO  But,  if  lenant  in  tail  covenants  to  stand  seised  {a)  to  the  use 

Machil  V.  of  ^.  and  his  heirs,  or  to  the  use  of  A.  for  life  (6),  remainder 

Clark,  (a)  The  to  B.  in  fee,  the  covenant  is  not  void,  but  puts  the  estate  out  of 

covenant  IS        |.j-,g  covenantor.     Per  Holt  C.  J.  in  deliverinor  the  opinion  of  the 

good, and  °  ' 

passes  a  base      court. 

fee  to  A.     Per  Holt  C.J.  Comyn's  R.  121.  pi.  84.  S.  C.  [Stapilton  v.  Stapilton,  1  Atk.  8.  S.P. 

Goodright  V.  Mead,  3  Burr.  1705.  S.  P.]     {b)  And  the  remainder  is  good,  though  the  tenant 

in  tail  dies  during  the  life  of  ^.,  until  it  is  avoided  bv  the  iesue.    Coniyns's  R.  121.     Per  Holt 

C.J.inS.C. 

2  Balk.  620.  Yet,  if  tenant  in  tail  covenants  to  stand  seised  to  the  use  of^. 

Machil  V.  ^j^^i  j^jg  heirs  after  his  death,  it  is  void. 

Clark,  7  Mod. 

26.  S,  C.  &  P.,  because  it  is  to  commence  at  a  time  when  the  right  of  the  estate  out  of 
which  it  would  issue,  is  in  another  person  by  a  title  paramount  the  conveyance,  viz.  jper 
Jormavx  doni. 

So, 
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So,  if  tenant  in  tail  covenants  to  stand  seised  to  the  use  of  him-  2  Salk.  g2o. 

self  for  life,  remainder  to  J.  S.  and  his  heirs,  it  is  void;  for  the  ^.i!||:|j^'^^jyi   1 

remainder  is  to  take  effect  after  his  death,  when  by  his  death  the  is—og.  S.  C* 

title  of  his  issue  commences;  and  the  covenant,  as  to  the  estate  accordingly. 
for  life  to  himself,  is  void  in  this  case,  because  there  is  no  trans- 
mutation  of  possession.      Such  a  covenant  is  in  any  case  good 
only  in  respect  of  the  remainders  ;  and  since  the  remainders  are 
void,  the  covenant  and  the  first  estate  are  likwise  void. 

Likewise  a  tenant  for  years,  since  the  statute  of  uses,  cannot  be  Jenk.  195. 

seised  to  any  use  ;  for  a  tenant  for  years  has  only  a  possession,  I' "   ' 
and  not  a  seisin  which  the  statute  requires. 

But  a  tenant  in  dower  may  be  seised  to  a  use,  for  a  tenant  in  ^;^™r  '^^f  • 

dower  claims  by  the  marriage  agreement,  and  a  sufficient  provision  ^  |^'      jg^^  ' 

is  made  for  her  by  law,  which  is  a  third  part  of  her  husband's  con^m.  Bro.  F. 

-estate  ;  and  since  a  private  contract  is  the  original  of  her  title,  she  to  Uses,  338. 

continues  the  estate  of  her  husband  as  he  purchased  it,  and  under  §  ■*°-  O"  ^'^'^ 
,  ,  r  •-  point  we  lind 

the  same  trust  and  agreement.  bcveral  con- 

tradictory opinions  in  the  books.  Some  say  lliat  tenant  in  dower  claims  in  the  per,  that  is, 
by  or  from  her  husband ;  according  to  others,  she  is  in,  in  the  post,  and  claims  by  disposition 
of  law,  and  does  not  come  in  by  privity  of  estate.  Therefore  Qu.,  and  consult  the  authori- 
ties in  the  margin;  and  see  farther  Gilb.  Law  of  Uses,  pi.  11.  and  171. 

An  occupant  also  may  be  seised  to  a  use,  for  an  occupant  con-   Hardr.  468. 
tinues  the  estate  of  tenant  for  life,  as  his  substitute,  and  so  must  p"  ^^  J^°' 
take  it  as  he  had  it.  -38.  a.  §  lo.  ' 

contra. 

It  is  a  rule,  that  a  man  cannot  covenant  that  another  shall  3  Ley.  306. 
stand  seised  of  lands  whereof  the  seisin  is  in  himself,  for  this  will  Bamngton  v. 
not  raise  any  use,  but  will  stand  merely  on  covenant.  Thus, 
where  A.  seised  in  fee,  in  consideration  of  the  marriage  of  B., 
his  son,  and  a  marriage  portion,  covennated  to  levy  a  fine  to  B., 
and  that  B.  should  stand  seised  to  the  use  of  A.  the  father,  and 
his  heirs,  till  the  marriage  had,  and  after  to  B.'s  own  use  in  tail, 
with  divers  remainders  over  ;  and ^4.  covenanted  in  the  same  deed, 
that  he  was  seised  in  fee,  and  so  should  be  till  the  use  vested  in 
B.  the  son  ;  it  was  resolved  by  Poivell  and  Roolshy  Js.  the  only 
judges  then  in  court,  that  A.  could  not  covenant  that  the  son 
should  stand  seised  of  lands  whereof  the  father  is  seised  ;  and  the 
subsequent  covenant  was  intended  against  incumbrances  only,  as 
is  usual  in  such  cases,  and  not  to  raise  any  use. 

2.   What  Consideration  is  necessary  to  a  Convenant  to  stand  seized,  and  how 
far  it  extends. 

It  has  been  already  shewn,  that  on  those  conveyances  by  which  q^,.,.  j^^ 

uses  are  raised  by  transmutation,  no  consideration  is  necessary ;   Garnish  v. 

but    conveyances  by   covenant  to    stand    seised,  or  by  way  of  Wentworth, 

bargain  and  sale,  will  not  operate  to  uses  without  a  consider-  («)  Considera- 
„*:^,    f    \  tions  to  raise 

ation,  (a)  . 

^    '  uses  are  three- 

fold, as  considerations  of  blood  or  of  marriage,  (which,  as  will  be  shewn,  are  good  consider- 
ations on  covenants  to  stand  seised,)  and  consideration  of  money,  which  is  the  only  r^ood  con- 
sideration on  a  bargain  and  sale.     See  title  Bargain  and  Sale,  Letter  (D). 

Lord  Bacon  says,  there  is  no  reason  in  the  law  why  a  deed  should  not  raise  a  use  without 
any  consideration.     But  he  adds,  that  it  is  a  reason  of  Chancery,  because  no  court  of  con- 
science 
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science  will  enforce  donum  gratintiim.  But  where  money  is  paid  whereby  a  man's  fortune  is 
lessened,  or  where  it  is  for  the  establishment  of  his  famii} ,  then  it  is  good  in  Chancery.  Lord 
Bacon's  Read,  on  Stat,  of  Uses,  310,  &c. 

With  respect  to  covenants  to  stand  seised,  considerations  of 
blood  or  of  marriage  are  good  considerations  to  raise  uses. 
Gilb.  Law  of         And  first,  Of  consideration  of  blood.    If  a  man  parts  with  any 
Uses,  47.  lands  in  advancement  of  his  issue,  and  to  provide  for  the  contin- 

Cart.  1j9.  gencies  and  necessary  settlements  of  his  family,  it  is  fit  the  Chan- 
Wcntworth.  cery  should  make  them  good  conveyances,  though  they  want  the 
ceremonies  of  law;  for  it  is  the  design  and  intent  of  the  Court  of 
Equity  to  mitigate  the  severities  of  law,  so  as  they  may  best  comply 
with  the  peace  of  families ;  for  their  establishment  is  part  of  the 
nature  and  end  of  oovernment. 
Id.  ibid.  Therefore,  if  a  man,  in  consideration  of  natural  love  and  affec- 

tion, covenants  to  stand  seised  to  the  use  of  his  son  or  brother, 
this  is  a  good  use. 
2  Roll.  Abr,  A  consideration  of  natural  affection  expressed  to  one  child  will, 

782,  783.  \jy  construction  of  law,  be  extended  to  others.     Thus,  if  a  man, 

between  Bond   ,  •'    .         .  ,  .  •  i       ..•  c       ^       i 

and  Edmonds-  havmg  issue  three  sons,  covenants  in   consideration  oi   natural 

per  curiam.  affection  to  the  eldest  son,  to  stand  seised  of  certain  land  to  the 
use  of  himself  for  life,  and  after  to  his  eldest  son,  and  the  heirs 
male  of  his  body;  and  for  default  of  such  issue,  to  the  use  of  his 
second  son  and  the  heirs  male  of  his  body;  and  for  default  of 
such  issue,  to  the  use  of  the  third  son,  Sj-c. ,-  this  is  a  good  con- 
sideration to  raise  the  use  to  his  younger  sons ;  for  though  the 
consideration  of  natural  affection  be  limited  only  to  the  eldest, 
yet  this  is  equal  to  all  the  sons,  and  thei  efore  the  law  will  supply 
it  without  expression ;  for  if  nothing  had  been  expressed,  it  had 
been  a  good  consideration  by  implication  of  law. 
Tj  -  -          The  consideration  of  natural  affection  is  good  likewise  to  raise 

ou'^r-r-^'f]!^^^/  an  use  to  children  unborn.     Thus,  consideration  of  affection  to 
isharlington  ct  ,        r    i  i  •  i    i        i       i  i   i  i 

o/.  V.  Strotton.  the  heirs  male  or  the  covenantor  which  he  should  beget  on  the 

j|This  import-  body  of  A.  his  wife,  is  a  good  consideration  to  raise  a  use  by  way 

ant  case  is  full  of  covenant  to  the  said  heirs  of  his  bodv,  for  every  one  is  bound 

of  lesal  learn-  .  ,  ,  •  i     r      i  •       i  -i  i 

in'T  and  of  ^^  nature  to  provide  for  his  children. 

the  scholastic  conceits  and  pedantries  peculiar  to  the  times.]! 

7  Rep.  13.  b.  So,  for  advancement  of  his  heirs  male,  a  man  may  covenant  to 

[14.  a.]  Engle-  gt^^nj  seised  to  the  use  of  himself  and  the  heirs  male  of  his  body; 

Th    rTson  is    ^^^^  ^^^^^  shall  raise  a  good  estate-tail:  for  though  all  the  estate- 

for  that  a  man  tail  is  in  himself,  yet  this  is  for  the  benefit  of  the  heir  male  though 

may  modify  a    it  is  inj'iduro,  and  not  vi  prasenti,  for  none  can  know  who  shall 

fee  that  con-     ^^  ^j^  j^gjj. .  f^,  ^qI^i^  Dais  facit  hccredes. 

tinues  m  bun, 

thouch  he  cannot  take  a  fee  as  de  novo  when  he  has  the  old  one  in  him.     Gilb.  Law  of 

Uses~209. 

2  Roll.  Abr.  But  if  a  man,  in  consideration  of  his  care  and  love  which  he 

785.  Dyer,        bears  to  J.  S.,  called,  named,  and  7'epuied  one  of  his  sons,  (where 

.^'^'*-  PJ-  \^-       he  was  his  bastard  son,)  covenants  to  stand  seised  to  the  use  of 

case'^'^'^The        ^^®  ^^'^  J-  '^'•J  ^^^'^  ^^  ^^  good  consideration  to  raise  any  use. 

reason  is,  for  that  in  law  he  is  not  supposed  to  be  of  the  blood  of  his  father,  but  is  considered 

as  a  mere  stranger,  for  whom  no  one  is  presumed  to  have  a  natural  affection.    See  the  case  last 

mentioned,  aud  sec  Gilb.  Law  of  Uses,  48.  and  206.     But  a  bastard  may  take  by  feoffment, 

though  not  by  covenant  to  stand  seised  in  consideration  of  natural  affection,  1  Leo.  197. 

Lord  Pagett's  case. 

So, 
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So,  likewise,  if  a  man  covenants,  in  consideration  of  blood  and  2  Roll.  Abr. 
of  the  marriao;e  of  his  bastard  daughter,  to  stand  seised  to  the  use  "^5-  between 
of  the  bastard  dauohter,  this  is  not  a  ffood  consideration  to  raise  f^^'if"P^o"  <i"" 
a  use,  because  in  the  law  she  is  not  liis  daughter,  hut/ilia  pojmli.  jj-^  jj^jj,",  cove- 
nants, in  consideration  of  natural  love  and  affection,  blood  and  marriage  of  his  bastard 
daughter,  to  levy  a  fine,  and  that  the  conusee  shall  stand  seised  to  the  use  of  the  bastard 
daughter,  thougii  this  be  not  a  sufficient  consideration  to  raise  a  use  upon  a  covenant,  yet  it  is 
expressive  of  the  intent  of  the  party,  and  therefore  shall  serve  as  a  sufficient  declaration  of  a 
use  upon  the  fine,  where  there  needs  no  consideration.     Gilb.  Law  of  Uses,  207. 

Fraternal  love,  and  continuance  of  the  land  in  such  of  the   2  Roll.  Abr. 
blood  of  the  covenantor,  is  a  good  consideration  to  raise  a  use  by   Zf'^I.^i^r^,,    . 
way  of  covenant;  for  this  is  a  consideration  of  blood,  and  the  inrrtonaiid 
brother  is  one  of  the  next  degrees  after  his  parents  and  children ;   Pledat  v, 
and  they  who  are  next  in  blood  are  next  in  love  by  intendment  Stratton.] 
of  the  law. 

Thus,  if^.  by  indenture  made  between  him  of  the  one  part,    2  Roll.  Abr. 
and  B.  his  brother  (naming  him  so  in  the  deed),  and  C  and  Z).    if  •^'  ^;  ^• 
who  are  strangers  to  him,  in  consideration  of  love  and  affection  ^  the'name  ' 
which  he  bears  towards  his  wife  and  children,  and  for  their  main-   of  Smith  v. 
tenance  and  stay  of  living,  and  to  the  intent  to  settle  his  land  in   Risley  et  al. 
his  name  and  blood,  covenants  with  the  said  i?.,  C,  and  D.  to   ?{r    '  f"^ 
stand  seised  to  the  use  of  himself  for  life,  and  after  to  his  wife  for   ^   ^j^g  name  ' 
life,  and  after  to  the  said  B.,  C,  and  Z).,  and  their  heirs  upon  of  German  v. 
trust,  that  they  should  make  such  uses  as  he  himself  shall  appoint,   Risley. 
and  after  to  raise  portions  for  his  children,  and  after  to  G.  his 
second  son  in  tail,  4'c.,  thougli  no  use  can  arise  by  this  indenture 
to  C.  and  Z).,  who  are  strangers  to  the  consideration  of  blood,  and 
so  this  is  void  as  to  them ;  yet  the  use  shall  arise  for  all  to  B.  who 
is  his  brother,  and  so  named  in  the  deed,  which  is  within  the  con- 
sideration.     Tri7i.  14  Car.     This  was  a  special  verdict  between 
Fox  and  Wilcocks,  and  argued  at  the  bar,  but  it  abated  by  death. 
And  after,  upon  a  new  special  verdict  between  Smith  and  Bushic, 
it  was  adjudged  pei'  airiam,  that  the  use  shall  well  arise  to  B.  to 
perform  the  trusts  specified  in  the  indenture. 

But  consideration  of  ancient  acquaintance,  or  of  being  chamber   2  Roll.  Abr. 
fellows,  or  entire  friends,  shall  not  raise  any  use.  Agreed  per  cur.   783. 
between  Ward  and  Tudduigham. 

Also,  if  a  man,  in  consideration  that  B.  was  bound  in  a  recog-      „  11    ^^ 
nizance  for  him,  bargains  and  sells  land  to  the  other,  that  is  not  ^g^,  adjudo-'ed 
good.  between 

Ward  and  LumbarcL 

Neither  will  the  consideration  of  a  surname  raise  a  use,  as  was  Jenk.  si. 
resolved  in  Sir  Christopher  Hattoii's  case,  who  had  a  sister's  son  P    ^^* 
called  Newport,  and  in  consideration  of  his  changing  his  name 
to  Hatton,  he  covenants  by  deed  to  raise  a  use  to  him,  this  con- 
sideration was  adjudged  not  sufficient  to  raise  a  use. 

2.  With  respect  to  considerations  of  marriage,  —  A  man  may 
covenant  to  stand  seised  to  the  use  of  ^.  his  wife,  and  the  con- 
sideration that  she  is  his  wife  will  raise  a  good  estate  to  her,  for 
this  is  a  good  consideration  in  law. 

Thus,  if  in  an  indenture  between  A.  and  his  wife  of  the  first  7  Rep.  40. 
part,  and  B.  their  son  of  the  second  part,  and  C.  their  son  of  the   Bedall's  case. 

third 
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Plow  R.  507. 
Sharington  v. 
Strotton. 


Sid.  83.  in 
case  of  Ste- 
phens V.  Brit- 
tridge. 
2Roll.Abr. 
7S6.  between 
Bould  and 
^^'inston. 
Nov,  122.S.C. 
The  wife  is 


third  part,  the  said  A.  in  consideration  of  natural  affection  and 
paternal  love  which  he  has  to  his  said  sons,  and  for  their  better 
advancement,  and  to  the  intent  that  the  lands  should  continue  in 
his  name  and  blood,  covenants  to  stand  seised  to  the  use  of  him- 
self for  life,  the  remainder  to  his  said  wife  for  life,  the  remainder 
to  his  said  sons;  here,  the  use  limited  to  the  wife  imports  a  con- 
sideration of  itself. 

Likewise  a  man  may  covenant  to  stand  seised  to  the  use  of^., 
the  wile  of  his  brother,  in  consideration  that  she  is  the  wife  of  his 
brother,  and  this  shall  raise  a  good  estate  to  her;  for  the  love 
which  he  bears  towards  his  brother,  extends  in  his  right  to  his  wife. 

So  also,  the  consideration  of  marriage  to  be  had^  will  raise  a 
use,  because  the  present  estate  is  to  the  baron,  and  what  is  limited 
to  the  ferae  is  onlv  a  remainder :  per  T-eiHsden  J. 


Likewise,  if  a  man  covenants  in  consideration  of  natural  love 
and  affection  to  his  son,  to  stand  seised  to  the  use  of  his  sou  for 
life,  the  remainder  to  such  wife  as  the  son  shall  afterwards  have 
for  life,  the  remainder  to  the  first  son  of  the  son  and  wife  begot- 
ten, Sfc. ;  though  the  wife  be  a  stranger  to  the  consideration, 
withnithecon-  ^admitting  it,)  yet  the  estate  limited  to  her  is  well  raised  for  the 

sideration,         subsequent  estate  which  is  within  the  consideration. 

because  the  i 

covenantor  intended  the  advancement  of  his  posterity,  and  without  a  wife  the  son  cannot  have 

a  lawful  posterity. 

Plow.  R.  507.         But,  if  a  man,  in  consideration  thati?,  shall  marry  his  daughter, 

Sharington  v.    covenants  to  stand  seised  to  the  use  of  B.  and  his  daughter,  the 

^°       '  remainder  to  C,  this  is  a  void  remainder  to  C,  because  he  is  a 

stranger  to  the  consideration. 

Ow.  85.  in  It  is  to  be  observed  farther  with  regard  to  the  extent  of  these 

Carter  V. King-  considerations,  that  if  a  man  covenants  upon  consideration  to  be 

seised  to  the  use  of  himself  for  life,  and  after  to  the  use  of  his 

son  ;  but  he  says  further,  that  his  meaning  is,  that  his  wife  shall 

have  it  for  her  life ;  j)cr  Pcriam  J.  —  This  is  not  a  void  clause, 

but  good  to  the  wife. 

So  also,  where  A.  in  consideration  of  love,  and  for  settling  the 
land  in  his  name  and  blood  to  his  eldest  son,  covenants  to  con- 
vey before  Easter  in  trust  for  himself  for  life,  remainder  to  B.  his 
eldest  son  in  tail,  S,-c.  and  also  covenants  to  stand  seised  from 
and  after  Easter,  of  so  much  of  the  said  lands  as  should  not  be 
sufficiently  conveyed,  to  the  said  several  uses,  intents,  and 
purposes,  and  no  assurances  were  made  before  Easter;  it  was 
resolved,  that  the  uses  and  estates  raised  by  this  covenant  being 
in  consideration  of  love  to  his  son,  S^c  (no  estate  at  all  being 
executed  before  Easter)  the  covenant  extended  to  all :  though  it 
was  objected  that  the  words  being,  that  of  so  much  of  the  lands, 
S)-c.  the  intent  was  that  he  would  stand  seised  when  part  was 
executed  and  sufficiently  conveyed,  but  when  no  pait  was  exe- 
cuted, it  was  not  his  intent  that  all  should  be  raised  by  covenant; 
but  this  was  not  allowed,  for  the  consideration  being  sufficient, 
the  covenant  well  extends  to  all,  there  being  nothing  conveyed 
by  the  estate  executed. 

There 


sted. 


Cro.  Jac.  180. 
pi.  19.  Cross 
V.  Fausten- 
ditch. 


(E)  Of  the  sever^al  Sorts  of  Corvveyances  to  Uses,  505 

There  is  a  difference  between  a  covenant  to  stand  seised  and  a  i  Leon.  i95. 

feoffment;  for  if  a  man  covenants  to  stand  seised  to  the  use  of^.  ^^  se(/uc?it. 

a  stranger  for  years,  tSr.  remainder  to  B.  his  son  in  tail,  this  is     ""'    /"Scts 

void  as  to  A.  tor  want  or  a  consideration,  and  the  use  vests  im-  plow.  Com. 

mediately  in  B.,  and  a  void  use  is  as  if  no  use  be  limited;  and  if  .~07.  contra. 

no  use  be  limited,  B.  must  take  immediately,  and  not  by  way  of  4"*^'  adistinc- 

remainder,  else  he  cannot  take  at  all ;  for  a  remainder  ex  vi  ter-  .'?"  '*  V^l^-c 

.    .  '  .      ,  1    „  1111     taken,  that  if 

mmi  supposes  a  particular  estate,  and  h.  must  not  be  excluded,  the  limitation 

because  uses  being  creatures  of  equit}',  the  intent  of  the  parties  to  the  stranger 
must  be  made  good  as  far  as  possible,  where  there  is  a  just  and  p/ecedes  the 
good  ground  for  any  part  of  the  conveyance.  tl" 'bl^'°d  'f 

the  covenantor,  there  it  is  good  to  the  stranger;  but  that  if  it  is  subsequent,  it  is  void.  There- 
fore Qu.  Gilb.  Law  of  Uses,  115. 

But,  if  a  man  makes  a  feoffment  in  fee  to  the  use  of  ^.  and  a  i  Leon.  197. 
stranjrer,  or  bastard  for  life,  the  remainder  to  his  son  in  tail,  this  ragets 

is  good  to  A.\  for  upon  a  feoffment  there  needs  no  consideration 
to  raise  the  use  as  has  been  said. 

There  is  anotlier  difference  likewise  observable ;  for  if  a  man   1  Rep.  itg.  b. 
raises  uses  upon  a  fine,  feoffment,  or  recovery,  he  may  reserve  ^lildmaj's 
to  himself  a  power  of  making  leases  ;  but  he  cannot  do  it  on  a  ^^^^' 
covenant  to  stand  seised,  or  on  a  bargain  and  sale ;  for  upon  a 
fine,  feoffment,  or  recovery,  a  use  may  be  raised  without  a  con- 
sideration, and  therefore  will  arise  to  the  lessees  without  consider- 
ation ;  and  the  former  estates  which  were  raised  without  consider- 
ation, may  be  defeated  without  it ;  but  in  a  bargain  and  sale,  and 
covenant  to  stand  seised,  no  uses  will  arise  without  consideration, 
therefore  not  to  the  lessees;  for  where  the  persons  are  altogether 
uncertain,  and  the  terms  unknown,  there  can  be  no  consideration ; 
for  which  reason,  the  former  estates,  raised  upon  good  consider- 
ation, cannot  by  such  lessees  be  defeated. 

[Where  there  is  a  feoffment   by  deed  to  a  relation   and  his  Per  Wilson  i 
heirs,  but  nothing  can  pass  by  the  feoffment  for  want  of  livery  of  2  Ves.j.  226. 
seisin ;  yet  as  there  is  an  agreement  by  deed,  and  the  parties  are  ||This  con- 
relations,  the  law  holds  that  a  consideration  for  raising  a  use,   ^^''^ction  has 
and   construes   it  a  covenant  to  stand  seised  to  the  use  of  the  '  ,„,,  ;.,  o  ..nc^ 
person  specified  in  fee ;  and  the  estate  passes,  not  by  feoffment,   where  the 
as  the  deed  says,  but  by  virtue  of  the  statute  of  uses ;  and  nt  res  land  was  con- 

maeris  valeat,  &c.  that  instrument  called  a  feoffment  shall  operate  ^^3'^*!  f\v  lease 

*  '    .       .       1       •      1  -.  and  release, 

as  a  covenant  to  stand  seised.]  [j^j.  ^j^^  ,.g_ 

lease,  as  such,  was  void,  because  it  limited  a  freehold  to  commence  infnlaro.  LordC.  J.  Willcs, 
in  delivering  judgment,  said,  that  although  formerly,  according  to  some  cases,  the  mode  or  form 
of  a  conveyance  was  held  material,  j-et  in  later  times,  where  the  intent  appears  that  the  land 
shall  pass,  it  has  been  ruled  otherwise,  and  he  approved  of  the  rule.  As  to  Samon  v.  Jones, 
and  Hore  v.  Dix,  he  said  he  did  not  understand  them  ;  and  if  he  had  sat  in  judgment  on  those 
cases  he  should  have  been  of  a  different  opinion.  See  Roe  v.  Tranmer,  2  Wils.  75.  Wilies, 
6C2.;  and  he  expressed  an  opinion  against  those  cases  in  Doe  v.  Salkeld,  Wilies,  675.;  and 
see  Thompson  v.  Attfield,  1  Vern.  40.  Shove  v.  Pincke,  STerm  R.  124.  510.  Ex  parte  Y^iwl 
of  ilchester,  7  Ves.  574.1| 

5.  Bi/  ivhat  Words  a  Man  may  covenant  to  stand  seised. 

It  is  a  general  rule,  that  words  shall  be  construed  so  that  the  March,  50. 
deed  may  stand  if  possible.     Thus, 


206  USES  AND  TRUSTS. 

Vent.  los.  rf  If  a  man,  in  consideration  of  natural  love,  and  for  augment- 
se<jue)d.Cvois-  Qtion  of  his  daughter's  portion,  gives,  grants,  bargains,  and  sells, 
^""'  '    aliens,  enfeoffs,  and  confirms,  certain  lands  to  J.  S.  his  daughter, 

1)101  C.  ,  ,  O' 

with  a  special  warranty,  and  the  deed  is  enrolled,  this  enures  by 
way  of  covenant  to  stand  seised  in  respect  to  the  consideration. 

Gilb.  Lnv  of  But,  if  the  consideration  be  not  expressed  in  the  deed,  it  seems 

Uses,  115.         jjQ  ^jgg  mises. 

Moor^i22.  Likewise  if  a  man,  in  consideration  of  marriage  of  his  son's 

Eliz  •'Tg  daughter,  covenants  that  his  land  shall  descend,  come,  and  re- 

Blithenian  v.  main  to  him  or  her.  this  is  only  a  covenant  executory,  upon  which 
Blithcman,  an  action  lies,  and  the  force  of  the  covenant  is  not  to  alter  the 
Glib.  La\v  ot  descent ;  but  it  is  no  covenant  to  stand  seised,  whereby  he  may 
Here  the  seisin  ^^  entitled  in  Chanceiy  to  a  specific  performance, 
ot"  the  father  is  not  appropriated  to  the  several  uses,  but  only  a  remainder  limited  after  the 
father's  death,  which  cannot  be  without  a  particular  estate, nor  that  without  a  particular  con- 
tract, and  no  man  can  contract  with  himself.     Gilb.  Law  of  Uses,  60. 

2\ent.  38.  Also,  if  a  man  seised  of  a  reversion  expectant  upon  an  estate 

baraon  V.  ^^^  |jr    o-}ves,  o-rants,  and  confirms  the  same  to  his  son  in  fee,  in 

Jones  old.  25.  ."."-'.  «•      •  • 

HoreV.  Di'x"      consideration  of  natural  love  and  affection  expressed  in  the  deed, 

Gilb.  Law  of  to  the  use  of  himself  for  life,  the  remainder  to  his  son  in  tail,  the 

Uses,  115.  remainder  to  a  daughter,  without  attornment  or  enrolment,  this 

||bee  obser\-  conveyance  is  void,  and  cannot  endure  by  way  of  covenant  to  stand 

Will€s  C.J.  on  seised,  for  if  it  enures  by  way  of  covenant  to  stand  seised,  the  legal 

these  cases,  estate,  out  of  which  the  uses  rise,  remain  in  the  covenantor :  but 

2  ^yils.  75.  the  intent  of  the  conveyance  is  to  raise  the  uses  by  way  of  trans- 

\V  lilies,  6,  J.  mutation  of  possession,  and  to  transfer  the  freehold,  out  of  which 

GiFb.'on  Uses  ^^^^  ^'^^'^  ^^'^  t°  ^^^^  ^°  ^^^^  ^^^ »  ^"'-  ^^'^^  conveyance  will  not  pass 
by  Sugden,  that  freehold  for  want  of  attornment,  and  so  the  uses  can  never 
25-3.  notu.\\        arise  by  this  deed. 

Dy.  55.  Lord  So,  where  A.,  seised  of  land  in  possession  and  in  use,  covenanted 

liurghs  case,  ^j^  j.jjg  marriage  of  his  son  with  the  daughter  of  J.  S.  that  the 
son,  immediately  after  his  decease,  should  have  in  possession  or  in 
use  all  his  lands  according  to  the  same  course  of  inheritance  they 
then  stood  in  ;  and  that  all  persons  then  seised,  or  thereafter  to  be 
seised,  should  be  seised  to  the  same  use  and  intent ;  it  was  held, 
that  the  fee  simple  of  the  use  was  not  out  of  the  father,  nor  was 
it  changed,  and  that,  as  it  was,  it  was  only  a  covenant :  but  per- 
haps it  might  be  otherwise,  had  the  words  been,  that  immediately 
after  his  decease  the  land  should  enure  and  remain  to  the  son. 
And.  25.  So,  where  the  father,  in  consideration  of  niarryinn:  his  son, 

rii  I  ^^  covenants,  4f'  that  he,  S,-c.  has  not  made,  nor  shall  make  any 
Sudden  grant,  ^'C.  of  the  said  lands,  but  that  all  the  said  lands,  Sfc.  shall 

p.  To9.||  descend,  remain,  and  come  in  possession  and  use  to  the  said  son 

and  the  heirs  male  of  his  body,  c^r.  no  use  is  created  or  altered 
by  those  words. 
Sid.27.pl.  7.         Brichman  C.  J.   took  a  difference  between  covenants  oblifra- 
in  case  ot  ^Qj.y  jj,^j  covenants  declaratory;  for  covenants  declaratory  serve 

ore  V.  IX.  ^^  \[ixi[t  and  direct  uses,  but  covenants  obligatory  (as  for  enjoy- 
ment free  of  incumbrances)  shall  never  be  construed  to  raise  a 
use,  inasmuch  as  thev  have  another  effect. 

4.   T/ie 


(E)  Of  the  several  Sorts  of  Conveyances  to  Uses. 


9,^ 


2  Roll.  Abr. 
790. 


4.    The  Effect  of  a  Covenant  to  stand  seised. 

It  is  a  rule,  that  no  covenant  to  stand  seised  can  pass  a  use 
luiless  the  covenantor  has  seisin  of  the  estate  at  the  time  of  the 
contract.     Thus, 

If  a  man  covenants  to  stand  seised  of  the  manor  of  2)., 
which  he  shall  hereafter  purchase,  to  the  use  of  J.  S.,  and  he 
afterwards  purchases  the  manor,  yet  this  is  void. 

So,  if  a  man  covenants  to  stand  seised  of  the  land  that  he  shall  ^°y»  ^9- 
hereafter  purchase  to  the  use  of  his  son,  and  after  purchases  ^'^p''^''^°"  ^• 
land  to  the  use  of  himself  and  his  heirs,  the  fee  is  in  the  father.     Cro.Eliz.40i. 

S.  d 

For  if  a  man  binds  any  lands,  you  must  suppose  him  to  have  Gilb.  Law  of 
a  power  to  oblige  them  ;  but  he  that  hath  no  interest,  hath  no  Uses,  116. 
power  to  oblige  them ;  and  therefore  such  a  covenant  in  equity, 
before  the  statute,  could  not  oblige  him  to  a  specific  performance, 
for  that  were  in  equity  to  bind  the  land,  which  is  absurd ;  and 
since  the  covenant  is  void  in  equity,  there  can  be  no  execution 
by  the  statute ;  for  the  rules  of  law  are  equally  strict  in  avoid- 
ing this  repugnancy ;  for  in  law,  every  disposal  supposes  a  pre- 
cedent property ;  and,  by  consequence,  every  covenant  to  stand 
seised  presupposes  a  precedent  seisin. 

II  So  if  there  are  two  joint  tenants  in  fee,  and  one  covenants   Barton's  Ca. 
that  after  the  death  of  his  companion  he  will  stand  seised  of  the   ~  ^o^-  Abr. 
moiety  of  his  companion  to  certain  uses,  although  the  covenantor    '^^'  P    ^* 
survives  no  use  shall  arise ;  because  at  the  time  of  the  covenant 
he  could  not  grant  or  charge  his  moiety.  || 

Another  reason  why  the  use  declared  upon  the  covenant  is  Cro.  Ellz.  4oi. 
bad,  is  this;  because  the  use  must  be  limited  by  the  donor  or  Noy,  19. 
feoffor ;  for  he  must  limit  the  use,  who  at  the  time  of  the  limit- 
ation had  the  disposal :  now  in  this  case  the  donor  limits  the  fee 
to  the  purchaser,  which  controuls  the  intent  of  the  covenant. 

By  the  same  rule  it  is  said,  that  if  the  mortgagor,  in  consider- 
ation of  so  much  money  paid  by  J.  S.,  covenants,  that  after  re- 
demption he  will  stand  seised  to  the  use  of  J.  S.  and  his  heirs,(a)   Noy,  1.  S.  C. 
this  is  a  void  covenant:  but,  if  a  feoffment  be  made  to  A.  to  («) The  reason 
enfeoff  B.,  to  the  use  of  C,  and  A.  enfeoff  B.  without  the  limit-  ''j'  ^•^l"  ''^^"^^^ 
ation  of  any  use  ;  yet  it  shall  be  to  the  use  of  C.  ^1^^  contract 

he  had  no  estate  or  interest. 

So,  if  a  man  covenant  to  purchase  land  by  Michaelmas  next,   Cro.  Eliz.  401. 
and  before  Easter  following  to  levy  a  fine  to  such  uses,   and  ac-   ^?J'' ' 9-  Cut 
cordingly  purchase  land,  and  levy  a  fine,  without  expressing  any   IvoVthat'if 
use,  or  without  a  consideration,  notwithstanding  the  law  says  it  another  use 
shall  be  to  the  use  of  the  conusor,  yet  it  may  be  averred  to  be  bad  been  ex- 
to  the  uses  limited  in  the  first  covenant.  pressed  in  the 

fine,  that 
should  have  contronled  the  first  declaration  of  the  use. 

For  a  man  may  declare  the  intent  of  a  future  act,  which  he  Gilb.  Law  of 
had  no  power  to  do  at  the  time  of  the  declaration;  for  to  de-  ^^^h  ii7. 
clare  the  intent  of  a  future  act,  doth  not  suppose  an  immediate 
power  of  doing  it ;  but  the  doing  any  act  itself,  which  the  law 
allows  to  be  good  and  effectual,  presupposes  the  power  of  doing. 

if 


Cro.  Eliz.  402. 
Yelverton  v. 
Yelverton, 


SOS 


USES  AND  TRUSTS. 


5  Rep.  8.  b. 
Justice  Wind- 
ham's case, 
Gilb.  Law  of 
Uses,  114. 


2  Mod.  207. 
211^ 

II 1  Freem. 
225. II  South- 
cot  V.  Stowel. 


If  a  man,  seised  of  three  acres,  makes  a  lease  of  one  to  A. 
for  life,  and  of  another  to  B.  for  life,  and  of  another  to  C;  in 
tail,  and  then  reciting  the  several  estates,  covenants,  after  all  the 
estates  finished,  to  stand  seised  to  the  use  of  his  brother  in  fee; 
if  A.  dies,  the  brother  shall  have  the  I'eversion  of  that  acre  im- 
mediatel}^  and  not  expect  till  the  other  estates,  that  is,  the  other 
estate  for  life,  and  the  estate-tail,  are  determined ;  for  it  must  be 
construed  secundam  snhjectam  materiam  ;  and  the  covenantor  hath 
three  distinct  reversions  in  him. 

It  is  a  rule,  likewise,  that  a  fee  cannot  be  raised  by  way  of  pur- 
chase to  a  man's  right  heirs,  for  wherever  the  heir  takes  by  pur- 
chase, the  ancestor  must  depart  with  his  whole  fee.  Thus,  A. 
seised  in  fee  had  issue  two  sons  B.  and  C ;  //.  covenanted  to 
stand  seised  to  the  use  of  B.  and  the  heirs  male  of  his  body  on 
M.  his  wife  to  be  begotten ;  and  for  want  of  such  issue,  to  the 
heirs  male  of  the  covenantor ;  and  for  want  of  such  issue,  to  his 
own  right  heirs  for  ever.  B.  had  issue  of  M.  a  son  and  a  daugh- 
ter; A.  dies,  and  then  the  son  dies  ;  the  daughter  shall  not  take 
as  heir  general,  but  the  uncle,  viz.  C.  shall  be  iakew  per  formam 
doni,  and  not  by  purchase,  but  by  descent. 

It  is  to  be  observed,  likewise,  that  uses  may  arise  on  covenants 
to  stand  seised  by  implication  ;  as. 

If  a  man  covenants  to  stand  seised  to  the  use  of  the  heirs  male 
of  his  body,  omitting  himself,  7;(?r  three  justices,  but  Tiaisden  J. 
contra^  it  is  good,  and  he  himself  takes  by  implication  :  and  so 
judgment  was  given  for  the  defendant. 

But,  where  ^.  made  a  feoffment  to  the  use  of  himself  for  life, 
and  after  his  death,  and  the  death  oi  M.  his  wife,  to  B.  his  son 
in  tail ;  it  was  held  in  this  case,  that  no  implied  use  did  arise  to 
ilii,  and  therefore  the  estate  to  B.  was  contingent. 

It  has  been  held,  likewise,  that  a  covenant  to  stand  seised  to 
the  uses  in  the  indenture,  and  to  no  other,  cannot  exclude  uses 
by  implication,  but  only  express  uses. 

II A  covenant  to  stand  seised  is  an  innocent  conveyance,  and 
therefore  will  not  create  a  discontinuance,  or  operate  as  a  for- 
feiture. || 

2.  Of  the  Nature  and  Operation  of  a  Bargain  mid  Sale  to  Uses. 

The  nature  and  effect  of  this  kind  of  assurance  has  been 
already  explained  («) ;  and  having  thus  treated  of  the  several  sorts 
of  conveyances  to  uses,  we  proceed  to  shew, 

(F)  What  Kind  of  Property  may  be  conveyed  by 
way  of  Use. 

SirWm..Jo.        ALL  lands  and  inheritances  local,  as  rents  in  esse,  advowsons 
127.  hy  Bod-  jj^  gross,  common  for  so  many  beasts,  liberties,  franchises, 

Pari  In  Lord     "^'isible  or  local,  may  be  conveyed  by  w^ay  of  use. 
\ViIiou"hb} 's  case. 

But 


Vent.  572. 
Pibus  V.  Mit- 
ford.  iJSee 
Gilb.  on  Uses 
by  Sugden, 
119.  noiu.\\ 
Pollex.  94. 
Carpenter  v. 
Smith. 


2  Lev.  76. 
Arg.  in  case 
of  Pibus  V. 
Mitford. 
Gilbert  by 
Sugden, 
p. 258. 


(a)  See  title 
Bargain  and 
Sale,NQ\.l. 
p.  463. 


(F)  What  Property  may  he  coiweyed  by  "way  of  Use,  Q09 

But  inheritances  personal,  wliich  have  no  I'elation  to  lands  ^d.  ibid. 
or  local  hereditaments,  cannot  be  conveyed  by  way  of  use,  as 
iinmiities. 

A  seignory,  however,   consisting  of  homage  and  fealty,  the  PcrCreivCi. 

service  being  merely  personal,  and  to  be  performed  by  the  per-  '^'^'  ^Y'"-  •^''j 

son  of  a  man,  and  resting  in  feasance,  may  be  granted  to  a  use   wjiioiidibv's 

in  respect  of  the  possibility  that  the  tenancy  may  escheat,  which  ^ase. 

perhaps  never  will  be. 

So,  a  stewardship  or  bailiwick  in  fee-simple  of  a  manor  may    „    >^      n  \ 
,1  ^    ,     •  ,      ^  .'.,..  •'     Per  Crew  V^.i' 

be  granted  to  a  use,  being  personal  omces  ni  pomt  or  service.        jo_  117.  inLd. 

Willoughby's  case. 
So,  a  liberty  of  retorna  hrevium,  which  is  personal,  consisting    j,    ri      n  j. 
in  execution  of  process.  jo.  us.  in  Ld. 

Willoughby's  case,  cites  it  as  ruled,  42  Eliz.  B.  R.  in  the  Countess  of  Warwick's  case. 
So,  of  a  shrievalty  of  a  county.     And,  -^^-  ^^'^• 

Where  it  is  said,  that  a  trust  cannot  be  raised  out  of  a  trust,   ^^jj  jt  ;<,  there 
and  therefore  a  bargain  and  sale  by  deed  indented  and  enrolled   farther  said, 
cannot  be  limited  to  a  use,  because  a  use  cannot  be  limited  to  a  use,   that  there  is 
yet,  notwithstanding,  when  a  man  is  seised  of  an  estate  of  an  in-  ^  eenTmere' 
heritance  of  an  office  holden  by  grand  serjeanty,  wherein  there  is  ^^  a  naked 
required  trust  in  the  person,  yet  a  use,  which  is  a  pernancy  of  the  trust,  wherein 
profits  belonging  to  that  office,  may  be  raised  out  of  the  estate  he  that  hath  it, 

of  inheritance,  otherwise  no  land  holden  by  grand  serieanty  could    .^  .  "^„^  „^„ 
'  .     .7  o  J  J  JUS  in  re,  nor 

be  transferred  to  a  use,  nor  any  use  raised  out  or  the  same.  jj^s  ad  rem, 

nor  remedy  by  the  common  law,  but  only  a  mere  perception  of  the  profits  by  the  permission 

of  the  terretenant ;  and  an  estate  of  inheritance,  wherein  the  owner  had  hoi\\  jus  in  re^  and 

jus  ad  rem,  by  the  rule  of  the  common  law,  and  for  the  profit  whereof  the  law  giveth  the  owner 

remedy  by  writ  of  assize,  and  a  -prcBcipe  quod  reddat,  as  the  case  requireth ;  and  the  confidence 

required  in  the  person  for  executing  the  office  may  be  an  objection  (though  a  weak  one)  that 

it  cannot  be  transferred  over;  but  that  a  use,  that  is,  a  pernancy  of  the  profits,  cannot  be 

raised  out  of  the  estate,  the  trust  in  the  person  is  no  objection  at  all ;  for  the  use  respecteth 

the  estate  of  inheritance,  and  not  the  person. 

Nothing  that  passes  by  way  of  extinguishment  can  be  granted  Gilb,  Law  of 
to  a  use.  ^^^' 

Neither  can  a  use  be  raised  out  of  a  power.  Arg.'Le.  148. 

pi.  205.  in  case  of  Read  v.  Nash. 

Neither  can  things  which  are  mere  rights  be  conveyed  by  way  Sir  Wm.  Jo. 
of  use,  as  commons,  &c.  ivays  in  gross,  for  a  man  cannot  walk  over   ^f  tj      ^h^^ 
ground  to  the  use  of  a  third  person.  ' " 

In  case  the  plaintiff  declared  that  the  defendant  seised  in  fee  of  Cro.  Jac.  is.9. 
the  lands  over  which  there  was  a  way,  and  of  other  lands  by  in-  pi.  15.  Bewd- 
denture  of  bargain  and  sale  enrolled,  conveyed  his  lands  to  J.  S.  Jeyv.Brookby. 
in  fee,  with  a  way  over  his  lands,  and  that  J.  S.  leased  the  pre-  g  q  »' 
mises   to   the  plaintiff,  and   that  the  defendant  disturbed  him. 
The  court  were  all  of  opinion,  that  by  this  bargain  and  sale  the 
land  only  passed,  and  not  a  way  over  the  same,  because  nothing 
but  the  use  passed  by  the  deed,  and  there  cannot  be  the  use  of  a 
thing  which  is  not  in  esse,  as  a  way,  common,  <5c«  newly  created, 
and  until  they  are  created  no  use  can  be  raised  by  bargain  and 
sale,  and,  consequently,  nothing  passed  by  the  indenture. 

A  use  may  be  of  a  lease  or  chattel.  And.  294. 

'  Inglefield's  case. 
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Dv.  49.  a.  b. 
pf.T-.&c. 
Lyte  V.  Penny. 
But,  if  the 
money  liad 
keen  delivered 
b\'  way  of  con- 
siileration,  sa 


Bat  it  is  said,  that  the  property  of  money  cannot  be  changed 
by  a  gratuitous  deUvery  to  a  use.     Thus, 

A  sum  of  money  was  deUvered  to  J.  S.,  to  the  use  and  behoof 
of  a  woman  to  be  delivered  to  her  at  the  day  of  her  marriage, 
and  before  the  marriage  the  bailor  revoked  it.  Two  justices 
held  the  money  counterman dable,  and  two  e  contra.  But  Dijcr 
says,  it  seems  that  the  property  of  the  money  cannot  be  changed 
by  the  words  to  the  use  and  behoof, 
tisfliction,  or  recompence,  there  the  property  would  alter,  and  the  bailor  could  not  counter- 
mand it.    Dyer,  loc.  citat. 

Brownl.  40.  One  seised  in  fee  may  bargain  and  sell,  grant  and  demise  land 

to  others  and  their  heirs  to  the  use  of  one  for  years,  because  he 
has  a  fee-simple.  But  lessee  for  years  cannot  grant  and  sell  hi& 
lease  to  the  use  of  one  for  years. 

We  have  thus  shewn  how  uses  may  be  raised  according  to  the 
nature  of  the  respective  assurances,  and  what  kind  of  property 
may  be  conveyed  by  way  of  use :  it  remains  now  therefore  more 
particularly  to  enquire, 

1.  What  kind  of  uses  are  executed  by  the  statute  j  2.  what 
cases  are  out  of  the  statute. 


(a)  Concern- 
Tng  the  exe- 
cution of 
Jointures  by 
tJie  latter 
clauses  of  the  27  H,  s 


(G)  Of  the  several  Kinds  of  Uses  executed  by  the 
Statute  («),  which  in  their  more  general  Division  are 
Twofold,  viz. 


c.  10.,  see  title  Jointure  vol.  4^ 


See  <rnf^,  letter 
(D),  p.  351. 
In  what  case 
the  statute 
operates 
against  the 
rules  of  law. 

Gilb.  Law  of 
Uses,  lis. 


1.  Uses  in  esse.  2.  Uses  in  Possihility. 
1.  Uses  in  esse. 
'V/I/'ITH  regard  to  uses  in  esse,  they  are  raised  either  by  trans- 
mutation of  possession,  or  without  such  transmutation ; 
and  the  manner  in  which  they  are  executed  has  been  already- 
explained  in  treating  of  the  several  sorts  of  conveyances  to  uses, 
and  their  respective  operations.  It  remains  therefore  to  con- 
s-ider  of — 

2.    Uses  in  Possihility ,-  ti'/ierei?/^ 

1.  Executory  Fees.         2.  Contingent  Remainders. 
1.  Of  Executory  Fees. 

Though  a  remainder  of  a  fee  cannot,  by  the  rule  of  law,  be 
limited  after  a  fee-simple,  yet  that  rule  liath  of  late  been  evaded 
by  distinguishing  between  an  absolute  fee-simple  and  a  fee-simple 
which  depends  on  a  contingency  ;  and  how  such  executory  fees 
may  be  limited,  is  here  to  be  considered ;  and  they  are  to  be 
governed  by  the  following  rules  : 

1st,  That  all  limitations  that  tend  to  the  provision  of  the  family, 
and  to  secure  against  contingencies  which  are  within  the  party's 
own  immediate  prospect,  are  to  be  favoured, 

2dlv,  Ail 


(G)  The  several  Kinds  of  Uses  executed  hy  the  Statute,  &^c.      211 

2dly,  All  limitations  that  perpetuate,   or  tend  to  perpetuity, 

are  in  themselves  void  and  repugnant  to  the  policy  of  the  law. 

And  therefore  it  is  to  be  seen  what  is  a  perpetuity.  -^f^-  2^'^- 

A  perpetuity  is  the  settlement  of  an  interest  descendible  from  Case  of  Per- 

heir  to  heir,  so  that  it  shall  not  be  in  the  power  of  him  in  whom  •^^'^■^.j;  ^  ^^' 
.    .  1        ,.  p.  •  ,-11  1  1j8.    a  per- 

it  IS  vested  to  dispose  or  it,  or  turn  it  out  or  the  channel.  petuity  nuiv 

at  this  day  be  described  to  be  such  a  limitation  of  property  as  renders  it  unalienable 
beyond  the  period  allowed  by  law;  that  is,  beyond  a  life  or  lives  in  beinij,  and  twenty-one 
years  after,  and  a  few  months  allowed  for  gestation.  Gilbert  by  Sugden,  260. ;  and  see 
Sand,  on  Uses,  1 96. || 

The  inconveniences  of  which  are,  that  the  estate  is  made  in-  C'as.  of  Per- 
capable  of  answering  the  ends  for  which  the  perpetuity  is  main-  P^^.  3i.  iRep. 
tained  and  established ;  for  it  puts  it  out  of  the  power  of  the 
owner  to  provide  for  the  necessities  of  his  family,  or  the  ex- 
tremity and  various  changes  of  his  own  affairs  out  of  the  estate; 
besides,  it  would  be  of  universal  damage  to  the  commonwealth  ; 
for  it  would  shut  up  all  converse,  by  making  the  way  of  com- 
munication between  land  and  money  utterly  impracticable.  To 
know  therefore  how  far  a  limitation  may  be  allowed,  without 
the  danger  of  being  construed  a  perpetuity,  it  is  to  be  con- 
sidered what  limitations  are  consistent  v/ith  the  rules  of  rea- 
son and  policy. 

1st,  The  law  in  all  cases  allows  the  limitations  of  estates  for  Gilb.  Law  of 
life,  to  persons  in  being;  for  there  can  be  no  danger  in  such   a  Uses, ii9. 
common  limitation,  nor  any  design  to  perpetuate ;  and  therefore 
here  the  party  is  restrained  from  alienation  farther  than  for  his 
own  life. 

2dly,  The  law  allows  of  no  estate  of  inheritance,  that  goes  in   Gilb.  Law  of 
lineal  succession,  but  what  is  under  the  power  of  that  person  to   Uses,  120. 
whose  representatives  the  estate  must  descend;  and  to  estab-  I'liiJ^haUiO "^ 
lish  a  right  of  succession,  and  to  restrain  the  power  of  alienation,   executory  fees 
is  to  perpetuate  ;  and  therefore  to  limit  an  estate  of  succession,   or  springing 
determinable  upon  a  remote  contingency,  tends  to  a  perpetuity ;   "^^.^ /^R."  "^ 
since  none  can  purchase  with  security  while  such  a  cloud  hangs  ^^j^gj  ^^  ^g 
over  the  estate.  by  possibility 

to  take  effect  at  a  more  remote  period  than  a  life  or  lives  in  being  and  twenty-one  years  after- 
wards, and  a  few  months  allowed  for  the  gestation  of  a  child  in  the  womb ;  a  limit  which 
appears  gradually  to  have  become  fixed  by  analogy  to  the  period  during  which  an  estate  may 
at  common  law  be  prevented  from  being  aliened,  by  an  entail.  Stephens  v.  Stephens,  P  or.  252., 
reported  by  name  of  Steavens  v.  Steavens.  Vivian's  MS.  Rep.  Line.  Inn.  Lib.  vol.2,  p.  1. 
Fearne's  E.x.Dev,  430.  (7th  edit.)  ^Vhether,  in  addition  to  lives  in  being,  the  estate  may,  by 
an  executory  devise  or  a  springing  use,  be  prevented  vesting  during  a  term  of  twenty-one  years 
in  gross,  independent  of  the  inflmcy  of  the  devisee,  does  not  appear  to  be  settled.  Sir  E.  Sugden 
is  of  opinion  that  it  cannot,  and  that  the  period  must  be  confined  strictly  to  the  minority  of 
the  party  to  take  under  the  limitation.  See  his  note  to  Gilbert's  Law  of  Uses,  p.  260.,  and 
cases  there  collected.  Mr.  Sanders  considers  the  contrary  rale  to  be  at  least  settled  in  prac- 
tice. Sand,  on  Uses,  198.  And  in  Beard  v.  Westcott,  5  Taunt.  393.  the  Court  of  Common 
Pleas  seem  to  have  held  accordingly.  In  the  same  case  \\\  B.  R.,  5  Barn.  &  Aid.  801.,  the 
point  was  discussed,  but  not  decided;  and  see  1  Turn.  R.25.  S.  C.  Burton's  LaNv  of  Real 
Property,  p.  251.  It  is  to  be  lamented  that  the  value  of  the  judgments  on  the  important 
cases  sent  from  Chancery,  are  much  diminished  by  the  Courts'  habit  of  not  pronouncing  judg- 
ment at  length,  or  giving  any  reasons  in  the  certificate-!! 

Before  we  proceed  to  the  application  of  these  principles,  it  is 
necessary  to  observe,  that 
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As  to  executory  fees,  there  is  a  difFerence,  where  they  rise  by 
way  of  use,  and  where  by  way  of  devise. 
Cro.Eliz.  765.        1st,  If  they  rise  by  way  of  use,  there  must  be  a  seisin  in  some- 
}}?^'^  n  body  to  be  executed  in  the  grantee  of  the  contingent  use,  when- 

]Moor^75i  soever  the  contingency  happens  ;  for  if  there  be  not  a  person  that 
Strangways  v.  ^^^^  ^^  seised  of  a  use,  there  can  be  no  use  ;  and,  consequently, 
Newton.  there  can  be  no  execution  of  it ;  therefore  if  a  man  covenants  to 

^(^^^"■.^•^"S-  stand  seised  to  the  use  of  himself  in  fee,  till  such  a  marriage  takes 
tlnit  such  uses  ^^*^^^'  ^"^^  'hen  to  the  use  of  himself  for  life,  the  remainder  to 
cannot  be  ^Js  wife,  his  son,  <§r.,  and  before  the  marriage  he  makes  a  feoff- 
barred,  at  least  ment  in  fee,  gift  in  tail,  or  lease  for  life,  upon  good  consideration, 
where  they  without  notice  of  the  uses,  the  estates  limited  after  the  marriage 
a  conveyance  ^'^^^^  never  arise  ;  because  there  is  nobody  seised  to  such  uses. 
operatuVg  by      And  the  same  law  is  of  feoffments  to  such  contingent  uses,  (a) 

transimitation  of  possession,  and  he  cites  a  MS.  of  Serjeant  Hill  to  the  same  effect.  Gilbert's 
Law  of  Uses,  by  Siigden,  288.|1 

Cro.  Jac.  163.  ^nt,  if  in  this  case  he  had  made  a  lease  for  years,  he  would 
Bould  V.  not  have  destroyed  the  future  use,   but  only  have  bound  it ;  be- 

Vi^fA^°"'n-n  '^^^^^^  there  is  a  seisin,  out  of  which  the  use  arises;  and  at 
says  that  if'  common  law,  if  the  feoffees  had  made  a  lease  upon  good  consider- 
the  convey-  ation,  as  in  this  case,  it  would  have  bound  the  lands,  and  conse- 
ance  is  a  con-  quently  ces/ui  que  use  must  have  the  profits  of  the  land  thus  leased ; 
Teyance  to  and  in  this  case,  since  the  statute,  the  covenantor  has  the  same 
a  covenant  to  P°^^^''  ^^  obliging  the  fee ;  and  therefore  those  to  whom  the  con- 
stand  seised,  tiugent  estates  are  limited  must  take  it  under  the  charge.  (Z») 
there  seems  no  legal  principle  to  warrant  saving,  that  a  lease  by  him  who  has  a  qualified  use  or 
base  fee,  should  bind  the  future  use.  Note'Gilb.  Law  of  Uses"  289.1| 
Moor,  75.5.  go  in  case  of  feoffment  to  the  use  of  A.  in  fee,  and  if  B.  pays 

Nevvton'^GHb.  ^°  much,  l$-c.  then  to  B.  in  fee  ;  if  ^.  devises  his  land  and  dies 
Law  of  Uses,  it  destroys  the  contingent  estate  :  otherwise  it  is,  if  he  had  devised 
126.  portions  out  of  the  land,  for  that  would  not  alter  the  freehold. 

rQ^"^p^if^^'  ^  recovery  doth  not  bar  an  executory  fee;  for  the  recoveror. 
Brown.  llBy'  ^^^^'^  notice,  and  without  consideration,  is  seised  to  the  former  uses. 
three  judges  against  Dodderidge  J.  The  reasons  stated  in  the  text  seem  [immaterial.  The 
ground  ot  the  decision  was,  that  he  who  suffered  the  recovery  had  a  fee,  and  the  other  had 
but  a  possibility  which  could  not  be  touched  by  the  recovery,  j] 

Secondly,  With  regard  to  executory  devises, 
(c)  See  title  They  have  been  already  treated  of  under  tide  "  Devise  "  (c); 

(I^aiKUK)  ^"  y^^  ^^  ^^^^y  "°^  ^^  improper  to  take  notice  of  some  circumstances 
and  Re-    '       more  particularly  applicable  to  the  title  under  consideration. 
mamder,  letter  (D). 

Glib.  Law  of        If  a  man  devise  lands  to  A.  in  fee,  and  upon  contingency  to  B. 
ses,    ..  .         jj^  ^gg^  ^^j  j^^  makes  a  feoffment  in  fee,  this  doth  not  destroy  the 
contingency ;  for  by  a  devise  the  freehold  itself  is  transferred,  and 
there  needs  no  person  to  be  seised  to  execute  an  estate  in  the 
devisee,  as  must  be  where  a  feoffment  is  made  to  executory  uses. 
Id.  ibid.  But  if  a  man  devise  to  A.  for  life,  with  a  contingent  remain- 

to  executor       ^^^'  ^^  ^'  makes  a  feoffment  in  fee,  this  destroys  the  contingent 
devises  of  fee-   I'emainder,  because  there  is  no  particular  estate  to  support  it. 
simple  in  contingcnc}-,  after  an  absolute  fee,  they  stand  upon  the  reason  of  the  old  law,  which 
admits  favourable  distinctions  to  supply  the  intent  of  the  testator,  that  being  always  to  be 

observed 
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observed  in  wills;  and  where  there  is  such  an  executory  devise, there  needs  not  any  particular 
estate  to  support  it,  because  the  testator  did  not  part  w  ith  his  whole  estate  in  the  first  limit- 
ation, for  something  still  remained  in  him  to  give,  which  accordingly  he  gave  to  another,  but 
upon  a  contingency  which  might  happen  upon  the  first  limitation  ;  therefore,  because  the 
person  who  is  to  take  upon  him  such  a  contingency,  hath  not  a  present,  but  a  future  interest, 
his  estate  cannot  be  barred  by  a  common  recovery ;  and  that  which  remained  in  the  testator 
to  give,  after  the  first  fee  thus  limited  upon  a  contingency,  bhall  descend  after  his  death  to  his 
heir,  till  the  contingency  happens.    2  Nels.  Abr.  797. 

It  remains  now  to  apply  the  principles  above  laid  clown. 

1.   Willi  regard  io  Freeholds. 

The  first  remainder  which  was  allowed  to  be  good  by  a  devise,    5  Leon.  64. 
after  a  conditional  fee-simple  limited  before  in  the  same  will,  was  Hind  v.  Lyons, 
071710  20  Eliz.,  where  the  devise  was  to  the  son  and  his  heirs,  and  ^^^J',  ^^*- 
if  he  die  before  twenty-four,  and  without  heirs  of  his  body,  re-   P '  "^  * 
mainder  over :  now  this  was  a  plain  remainder  limited  after  a 
fee-simple  to  the  son,  but  not  upon  his  dying  without  heirs  of  his 
body  generally,  for  that  had  been  too  remote  an  expectancy ;  but 
it  was  upon  his  dying  without  heirs  of  his  body  before  he  was 
twenty-four  years  old ;  so  that  it  being  a  remainder  to  arise  upon 
a  contingency,  which  might  happen  in  a  few  years,  it  was  ad- 
judged good ;  but  the  son  living  many  years  after  he  was  twenty- 
four  years  old,  this  contingency  never  happened ;  and  therefore 
it  was  adjudged  he  had  an  estate  in  fee,  and  not  in  tail. 

But  there  can  be  no  executory  devise  of  a  fee-simple  after  an  Dyer,  SoO. 
estate-tail;  because  that  would  tend  to  a  perpetuity;  therefore  pi.  20.  2  Nels. 
the  first  limitation  must  always  be  in  fee;  as  for  instance,  the  ^.br.  797. 
father  haviuij  two  daughters,  devised  a  house  to  the  eldest  and 
her  heirs,  and  another  house  to  the  youngest  and  her  heirs,  and 
if  the  youngest  died  before  she  was  sixteen,  living  the  eldest,  then 
the  house  to  the  eldest  and  her  heirs ;  and  if  both  his  daughters 
died  without  issue,  then  both  the  houses  to  his  granddaughters 
and  their  heirs.  Adjudged,  that  this  last  clause,  vi~.  if  both  his 
daughters  died  without  issue,  did  not  make  cross-remainders  to 
them  in  tail  by  implication ;  but  that  each  of  them  had  a  fee- 
simple  conditionally,  immediately,  viz.  the  eldest  if  she  survived, 
her  sister  dying  before  she  was  sixteen,  and  the  youngest  if  she 
outlived  that  age;  that  the  estate-tail  was  not  vested,  in  the  eldest 
but  upon  a  contingency,  viz.  if  the  youngest  daughter  had  died 
before  she  was  sixteen,  which  contingency  never  happened,  be- 
cause the  youngest  daughter  outlived  that  age;  and  then  this 
case  was  no  more  than  a  devise  of  a  house  to  the  youngest 
daughter  and  her  heirs ;  and  if  she  die  before  she  was  sixteen, 
living  the  eldest,  then  to  her  and  her  heirs ;  which  is  a  remainder 
in  fee  limited,  after  a  conditional  fee;  and  good  by  way  of 
executory  devise. 

Nevertheless,  we  meet  with  some  contrary  resolutions  as  to  this  Godb.  282 
point,  till  at  length  the  law  seems  to  have  been  settled  by  the  Pells  v. 
following  case,  viz.  the  father  devised  his  lands  to  his  youngest   Brown,  Cro. 
son  and  his  heirs;  and  if  he  died  without  issue,  living  the  eldest,   R„J:f"  '  _' .* 

1  f.  ii»i«  n  11  •  •'  IjUL  11  cin  cSCaLG 

then  to  hnn  and  his  heirs ;  afterwards  the  youngest  son  imagining  be  limited  to 
he  had  an  estate-tail  by  these  words,  ^^ifhe  died  'voithout  issue,"  J.  S.  in  fee, 
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vhile  J.  N. 
hath  issue,  re- 
iiiaiiuler  to 
J.  D.,  this  is 
void  to  J.  D., 
for  this  conies 
within  the 
danger  of  a 
perpetuity, 
and  doth  not 
determine 
within  the 
common  com- 
pass of  an  es- 
tate for  lite. 
Vaugh,  272. 
Ganhier  v. 
Sheldon. 


Nels 
798. 


Abr. 


Cro.  Jac.  695. 
Chadock  v. 
Cowley. 


Porter  v. 
Bradley, 


sufFercd  a  common  recovery,  and  sold  the  lands,  and  died  with- 
out issue,  his  eldest  brother  being  still  livi?ig,-  and  the  (]uestion  vvasj 
whether  he  had  a  good  title  or  not  against  the  purchaser?  It  was, 
adjudged  for  him,  that  he  had  a  good  title,  because  the  youngest 
son  had  neither  an  estate-tail,  nor  an  absolute  fee-simple,  but  a 
conditional  fee;  for  the  devise  to  him  and  his  heirs,  and  if  he  die 
without  issue,  is  not  absolute  and  indefinite,  but  it  is  tied  up  to  a 
contingency  of  his  d^'ing  whilst  his  eldest  brother  was  living;  now 
he  being  living  when  the  youngest  brother  died,  the  fee-simple 
determined  by  his  death  without  issue,  and  immediately  arose  in 
the  eldest  brother,  who  had  the  remainder  in  fee,  depending  upon 
the  possibility  that  he  might  be  alive  when  his  youngest  brother 
died  without  issue,  which  remainder  did  not  depend  upon  any 
particular  limitation,  but  upon  a  collateral  determination  of  the 
estate  of  the  youngest  son  dying  without  issue  whilst  he  was  living ; 
and  because  it  was  a  remainder  not  in  being  when  the  recovery 
was  suffered,  nor  until  the  said  contingency  did  happen,  therefore 
it  could  not  be  barred  by  that  recovery. 

So,  where  there  was  a  devise  to  T.  P.  and  his  heirs,  and  if  he 
die  without  issue,  living  JV.  C,  or  if  he  die  before  he  is  of  the 
age  of  twenty-one  years,  remainder  over  to  another  in  fee ;  it  was 
adjudged,  that  this  was  a  conditional  fee  in  Tl  P.  immediately, 
and  that  the  words  "  if  he  die  without  issue  "  make  an  estate-tail  if 
he  had  gone  no  farther ;  but  it  is  dying  without  issue,  living  TV.  C, 
so  that  though  it  was  an  estate-tail,  it  was  not  to  vest  in  T.  P. 
but  upon  that  contingency;  so  that  there  is  a  plain  difference, 
where  the  limitation  is  upon  a  dying  without  issue  generally,  and 
a  dying  without  issue  in  the  lifetime  of  another;  for  in  the  first 
case  there  can  be  no  executory  devise  after  an  estate-tail,  because 
that  would  tend  to  a  perpetuity;  for  that  contingency  is  too  re- 
mote, where  a  man  must  expect  a  fee  upon  another's  dying  with- 
out issue  generally ;  but  dying  without  issue,  living  another,  may 
happen  in  a  little  time,  because  it  depends  but  upon  one  life; 
and  therefore,  a  devise  of  a  fee-simple  to  one,  but  to  remain  to 
another  upon  such  a  contingency,  is  now  held  good  by  way  of 
executory  devise,  but  not  upon  a  dying  without  issue  generally ; 
as  for  instance,  the  father  devised  lands  to  his  eldest  son  and  hig 
heirs,  and  other  lands  to  his  youngest  son  and  his  heirs;  and  that 
if  either  of  them  died  without  issue,  the  survivor  should  be  heir 
to  the  other:  adjudged,  this  was  an  estate-tail  in  them,  because 
it  is  limited  to  them  upon  their  dying  without  issue  generally. 

II  The  difficulty  in  most  cases  of  this  sort  is,  to  ascertain  from 
the  whole  context  of  the  will,  whether  the  gift  over  is  generally 
upon  failure  of  heirs,  which  is  void,  unless  where  the  preceding 
estate  can  be  cut  down  to  an  estate-tail.  Wood  v.  Baron,  1  East; 
259.  Doe  v.  Ellis,  9  East  R.  382.;  or  whether  it  is  confined  to 
a  failure  of  heirs  within  the  period  allowed  by  law,  in  which  case 
it  is  good. 

Where  the  devise  over  was  "  in  case  the  first  devisee  should 
happen  to  die  leaving  no  issue  behind  him, ''  the  tv,'olast  wordswere 

held 
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held  to  tie  up  the  event  to  the  thne  of  the  devisee's  death,  and,   3  Term  R. 
consequently,  the  devise  was  held  good.  "'■ 

So,  also,  where  the  devise  was  to  A.  and  his  heirs  forever,  and  Roe  v,  Jeffcry^ 
in  case  he  should  depart  this  life,  and  leave  no  issne^  then  over:   '^  lerinR.589. 
this  was  held  a  good  devise,  since  the  words  implied  a  dying 
without  issue  at  the  time  of  the  death  of  the  first  devisee. 

So,  where  the  bequest  of  a  term  was  to  A.  and  the  heirs  of  his  Wilkinson  v. 
body,  and  to  their  heirs  and   assigns  for  ever,  but  in  default  South,  7  Term 
of  such  issue,  then  after  his  decease  to  B.  and  his  heirs,  the  limit-  gg'/o  gog  & 
ation  over  to  B.  was  held  good  by  way  of  executory  devise.  PulL324. 

2  Marsh  R.  161, 

So,  where  there  was  a  devise  to  yl.  B.  her  heirs,  SfC.  for  ever;  Doe  v.  Web- 
and  in  case  A.  B.  happen  to  die  and  leave  no  child  or  children,  ber,  iBarn.& 
tlien  to  C.  D.  and  her  heirs  for  ever,  paying  the  sum  of  1000/.  to  Aid.  713. 
tlie  executors  o^  A.  B.,  or  to  such  persons  as  A.  B.  should  by  will 
appoint ;  it  was  held  that  the  devise  over  tt>  C.  D.  was  a  good 
executory  devise,  in  case  A.  B.  died  leaving  no  issue  living  at  her 
death,  the  payment  of  the  1000/.  to  the  executor  of  ^.  JB.  being 
considered  to  indicate  that  t!ie  estate  was  meant  to  go  over  on 
failure  of  children  at  A.  B.'s  death,  and  not  on  the  remote  event 
of  an  indefinite  failure  of  issue. 

So,  where  a  testator  having  a  son  and  daughter,  and  the  latter  Doe  v.  Frost, 
having  several  children,  devised  to  his  son  JV.  F.  in  fee,  and  if  3  Barn.  &  A. 
he  should  leave  no  children,  child,  or  issue,  the  estate  was,  on  the  4\^"ji^|g^],  g^ 
decease  of  TV.  F.,  to  become  the  property  of  the  heir  at  law,  sub-  gj^  ' 
ject  to  such  legacies  as  JV.F.  might  leave  to  the  younger  branches 
of  the  family;  it  was  held,  that  W.  F.  took  an  estate  in  fee  with 
an  executory  devise  ov^er  to  the  person  who  should  be  heir  at 
law  on  the  death  of  W.  F.  without  leaving  any  issue. 

The  words  "  leaving  no  issue,"  when  standing  alone,  and  not  Forth  v. 
explained  by  any  words  in  the  context  of  the  will,  are  held  to  J^p^  wm'664. 
mean  indefinite  failure  of  issue,  when  applied  to  a  freehold  estate ;  Porter  v. 
but  in  case  of  a  bequest  of  a  chattel  interest,  these  words  are  con-  Bradley, 
srdered  as  referring  to  a  failure  of  issue  at  the  death  of  the  party ;  ^Tprm  R.  143. 
the  reason  of  the  difference  being,  that  in  the  former  case  the  courts  |)^;\"j^^'  ^' 
lean  in  favour  of  the  heir  at  law,  whose  interest  is  concerned.  ||       e  Term  R.  .507. 
Crooke  v.  De  V^andes,  9  Ves.  197.    Fearne  Ex.  Dev.  471.  477.  (7th  edit.) 

2.   With  respect  to  Chattels. 

Not  long  after  a  fee-simple  was  adjudged  to  arise  to  one,  after  sNels.  Abr. 
a  contingent  fee  limited  to  anodier,  it  became  a  question,  whe-  ^o^- 
ther  a  term  for  years  might  be  limited  in  the  same  manner;  and 
it  was  objected  that  it  could  not,  because  it  being  no  more  than 
a  chattel,  it  was  so  poor  and  mean  an  interest,  that  it  could  not 
be  limited  over  in  remainder;  for  by  the  rules  of  law,  the  devise 
of  a  chattel  for  an  hour,  is  a  devise  of  it  for  ever.      Now  in  an-  Ld.  Not.  Arg. 
swer  to  the  poverty  and  meanness  of  a  chattel  interest,  it  is  cer-  Cas.^of  Perp. 
tain,  there  is  no  material  difference  between  it  and  an  inherit-  '^^'  '^^' 
ance,  in  respect  to  the  owner  of  the  lands  himself,  but  only  in 
respect  of  the  duration  of  his  estate ;  for  the  proprietor  of  a  lease 
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Dyer,  74. 
pi'.  18. 


Dyer,  277. 
pi.  59. 


Dyer,  358. 

J)l.  50. 

4  Leon.  192. 


Ld.Not.  Arg. 
Cas.  of  Perp. 
33. 

8  Rep.  94. 

^latthew 
!Manning's 
case.     But  a 
jjrant  of  the 
lease  for  years 
to  J.  S.  for  life, 
remainder  to 
J.  N.,  is  not 

good  to  J.  y., 

for  leases  for 
years  being 
under  the 
power  of  the 
freeholder, 
they  are  reco- 
vered as  chat- 
tels, and  go  to 
the  executors; 
and  a  chattel 
cannot  be  li- 
mited for 
life  with  a 


for  years  hath  as  absolute  a  power  over  it,  as  the  owner  of  an 
inheritance  hath  over  that  estate,  and  since  great  part  of  the  lands 
in  this  nation  is  held  under  leases,  it  seems  very  absurd,  for  any 
one  to  affirm  that  such  lessees  cannot  provide  for  the  contingen- 
cies of  their  families,  because  their  estates  and  interest  in  such 
lands  are  accounted  poor  and  mean  in  law,  being  compared  to 
those  who  held  in  fee-simple  absolutely. 

It  is  true,  this  reason  hath  prevailed;  for  formerly,  wherever 
there  was  a  devise  of  a  term  of  years  to  one,  and  that  if  he  die, 
living  another  person,  (particularly  named  in  the  will,)  that  it 
should  remain  to  the  other  person,  during  the  residue  of  the  term, 
such  a  remainder  was  held  void. 

But  about  the  be2:innin<T  of  the  reijrn  of  Queen  Elizahefh,  the 
judges  were  of  another  opinion ;  for  there  being  a  devise  of  a  term 
for  years  to  one  for  so  long  a  time  as  he  should  live,  remainder 
over  to  another  ;  this  was  adjudged  good.  At  length  it  was 
adjudged,  that  a  remainder  of  a  term  to  one,  after  it  was  limited 
to  another  for  life,  was  good,  viz.  the  testator  being  possessed  of 
a  term  for  sixty  years  devised,  that  his  wife  should  have  all  his 
lands  in  lease  for  so  many  years  as  she  should  live,  and  that  after 
her  death,  the  residue  thereof  should  be  to  his  son  and  his  assigns, 
and  made  her  sole  executrix,  and  died :  this  remainder  was 
adjudged  good  upon  this  distinction,  viz.  that  there  wasjus  pos- 
sessionis  and  jus  proprietatis  of  a  term  for  years  ;  that  it  might 
be  collected  out  of  the  words  of  this  will,  that  the  testator  did  not 
intend  the  absolute  property  of  it  to  his  wife,  but  only  the  pos- 
session for  so  many  years  as  she  should  live,  though  it  is  true 
there  was  a  possibility  she  might  survive  the  whole  term,  but 
that  it  is  plain  he  intended  the  right  and  property  of  the  residue 
of  the  term  to  his  son.  And  this  my  Lord  Kottingham  tells  us, 
in  the  Duke  of  KorfoWs  case,  was  the  first  time  that  an  exe- 
cutory remainder  of  a  term  for  years  was  adjudged  good. 

Afterwards  some  distinctions  were  made,  where  the  devise  was 
of  the  occupation  and  profits  of  the  land,  Sfc.  in  lease,  and  where 
the  devise  was  of  the  lease  or  term  itself;  but  these  distinctions 
were  set  aside  in  the  following  case.  Where  a  lessee  for  years  of 
a  farm  devised  the  use  and  occupation  thereof  to  his  wife  for  life, 
and  after  her  decease  to  his  son  Matthe-do  Manning,  for  the  residue 
of  the  term,  and  made  her  sole  executrix,  and  died :  it  is  true 
one  judge  was  of  opinion,  that  the  residue  of  the  term  thus  de- 
vised to  the  son  was  void,  because  his  mother  had  the  whole  by 
the  devise  to  her  for  life,  and  there  being  only  a  possibility  that 
she  might  die  before  the  term  expired,  the  residue  could  not  be 
devised  over  to  another,  to  vest  in  him  upon  such  a  possibility; 
but  adjudged,  that  Maltkeiv  Manning  the  son  did  not  take  this 
term  by  way  of  remainder,  but  by  way  of  an  executory  devise  to 
him,  viz.  upon  the  contingency  of  his  mother's  death  within  the 
term  ;  and  that  there  was  no  difference  where  the  devise  is  of  the 
lease  itselt^  or  of  the  land,  or  form  in  lease,  or  of  the  use,  occu- 
pation, or  profits  of  the  land,  for  the  law  will  make  such  con- 
struction 
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striiction  of  those  words,  as  may  consist  with  the  intent  of  the  remainder 
testator.  over;  because 

tins  would 
create  great  insecurit}' in  common  traffic.    Gilh.  Law  of  Uses,  121.     HBut  they  may   at  thi3 
da)',  by  deed  of  trust,  lie  as  effectually  settled  to  one  for  life,  with  remainder  over,  as  an 
estate   of  inheritance,  if  it  is  not  attempted  to  render  them  unalienable  beyond  the  period 
allowed  by  law.    Harg.  Co.  Litt.  20.  a.  note.|| 

Tiie  law  seems  to  be  now  settled,  that  executory  devises  are  j  y^i  ^^^  -^^ 

good,  provided  the  contingency  is  to  happen  within  a  life,  or  Eq.Ab.  191. 

several  lives  («),  so  that  they  are  all  in  being  ;  for  there  can  be  no  («)  If  there 

tendency  to  a  perpetuity,  which  was  one  great  mischief  appre-  •'^'"^  ^J^.''  ^° 

hended  from  those  kinds  of  limitations.  ^1^^^^  must' be 
a  survivor,  so  that  in  effect  is  is  but  the  length  of  one  life.  2  Vol.  Cas.  inEq.  Abr.  537, 
11  Woodford  V.  ThcUusson,  1  New  R.  357.|| 

As  the  legal  estate  of  a  term  may  be  devised,  so  the  trust  of  a  Gilb.  Law  of 

term  may  be  limited  ;  the  trust  of  a  term  in  equity  being  govern-  ^^f*'  ^"^j 

ed  by  the  same  rules  which  govern  the  devise  of  a  term  at  law.  Massenbur-'li 

V.  Ash. 

A  limitation  of  a  term  to  years  for  twenty  distinct  persons  in  id.  ibid, 

esse  is  good  (a),  as  has  been  said  ;  but  the  limitation  of  a  term  to  Chan.  Cas.  s. 

A.  for  life,  the  remainder  to  the  right  heirs  o^ B.  a  person  in  esse,  p"'.'"?  ^'-r. 

is  a  void  remainder  ;  and  after  the  death  of  ^.  it  shall  revert  to  the  nr^s  jj.  ggg^^g 

donor;  because  this  might  tend  to  the  establishing  of  an  estate  now  settled 

of  inheritance  in  a  chattel,  and  putting  it  out  of  the  course  the  that  whatever 

law  had  settled  for  it,  whereby  it  oufjht  to  go  to  the  personal  re-   "H'"*^.^''  ^^^^' 

'  J  o  o  r  mitations 

presentative.  ^  there  may  be 

after  the  first  executory  devise  of  the  whole  interest,  any  one  of  them  which  is  so  limited 
that  it  must  take  effect  if  at  all  within  twenty-one  years  after  the  period  of  a  life  then  in  being, 
may  be  good  in  event,  if  no  one  of  the  preceding  executory  limitations,  which  would  carry  the 
whole  interest,  happens  to  vest.  But  where  once  any  preceding  executoiy  limitation,  which 
carries  the  whole  interest,  happens  to  take  place,  that  instant  all  the  subsequent  limitations 
become  void,  and  the  whole  interest  is  then  become  vested.  SeeFearne's  Ex.  Dev.  p.  415., 
Gilb.  by  Sugden,  p.  2S2.,  and  cases  there  cited. |1 

So,  if  a  term  be  limited  to  A.  for  life,  the  remainder  is  in  the  Id.  ibid. 
donor;  and  if  a  term  be  limited  to  A.  for  life,  the  remainder  to 
the  right  heirs  of  the  donor,  this  is  a  void  limitation,  because  the 
rerersion  is  in  him. 

But,  if  the  trust  of  a  term  be  limited  to  A.  for  life,  the  re-  Id.  ibid. 
mainder  to  B.,  B.  may  dispose  of  the  remainder ;  yet,  if  a  term   4  Rep.  gg^. 
be  devised  to  A.  for  life,  the  remainder  to  B.,  B.  cannot  dispose  of  '^'"^^^oo"  ^ 
this  remainder  ;  tor  by  the  rules  of  the  common  law,  a  possibility 
cannot  be  granted  over,  for  a  man  that  only  may  have  a  right, 
has  at  present  no  right  in  him  ;  and  while  the  rules  of  law  say  he 
has  no  right,  it  is  contradictory  and  repugnant  to  allow  him  to 
act  as   a  person  having  right,    by   transferring  an  interest    to 
another.     B.,  in  this  case,  has  only  a  possibility  to  have  a  right, 
because  the  estate  of  A.  being  of  uncertain  duration,  may  outlast 
the  term  for  years ;   but  in    Chancery,  where  the  trust  is  ex- 
amined, they  allov,'  a  man  to  provide  for  his  present  occasions  out 
of  what  he  may  possibly  have ;  and  a  purchaser  of  it  shall  not 
lose  the  probable  advantage,  since  he  hath  given  for  it  a  valu- 
able consideration. 

2.  Of 
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2.  Of  contingent  Remainders. 

The  law  respecting  this  title  has,  in  part,  been  already  ex- 
Jieviahidcr^  plained  (r/),  it  may  be  necessary  however  more  particularly  to  con- 
letter  (D),'f/     sider, 


sequent. 


1 .  In  what  Manner  they  are  to  be  executed. 


Gilb.  Law  of         If  a  feoffment  be  made  to  J.  S.  in  fee,  to  the  use  of  A.  for  hfe, 
Uses,  i'J7.         remainder  to  his  first,  second,  and  third  son,  the  remainder  to  B. 

in  fee,  from  these  limitations  the  three  following  observations 

may  be  drawn  : 
1  Rep.  1 26.  a.         ]  st^  That  there  ought  to  be  a  person  seised  to  the  use  at  the 
n^e^  n\  Ver-   *^"^^  when  the  use  is  executed;  and  this  is  plain  by  the  words  of 
son's  report      the  statute,  viz.  if  amj  pcrsoii  stand  or  he  seised. 

of  this  case  seems  the  best;  and  see  an  abstract'of  a  translation  of  it,  Sugden's  Gilbert  on  Uses, 
App.  J  and  see  the  notes  to  the  case  in  1  Rep.  (Ed.  Thomas  and  Fraser.)  || 

Poph.  74.  2dly,  That  the  estate  for  life  is  immediately  executed  in  A.  with 

the  remainder  in  fee  to  B.  by  the  statute ;  because  the  use  is  im- 
mediately in  them,  and  they  have  the  possession  in  the  same 
manner  they  have  the  use. 

1  Rep.  126.  a.        3dly,  That  no  possession  can  be  immediately  executed  in  the 

,  ^  '  '  ^"  sons,  because  thev  are  not  in  being  :  and  therefore  capable  of  no 

1  Kep.  1j6.  a.  '  .  ,      -.  ^  .  '■ 

property,  neither  m  use  nor  possession. 

The  inattention  to  these  particulars  caused  two  false  opinions 

in  this  matter  in  the  debate  of  Ckudlej/s  case. 

Poph.  75.  1st,   Some  thought,  according  to  the  second  rule,  that  the 

^__  P-_^''^»       whole  possession  must  be  executed  in  A.  and  B.,  and  therefore  the 

'^'^'   "^  '  contingent  use,  when  it  falls,  was  executed  out  of  the  first  livery ; 

and  the  estate  formerly  in  the  feoffees  ;  and  this  by  the  words  of 

the  statute  declaring  that  the  estate  that  was  in  the  feoffee  shall 

be  in  cestui  que  use ;  and  hence  they  inferred,  that  since  the  estate 

was  executed  by  the  power  of  the  statute,  it  must  be  preserved 

till  such  execution  by  the  same  power ;  and  therefore  they  said, 

the  contingent  remainders  were  in  abeyance^  and  not  extinguish- 

able  by  the  alienation  of  tenant  for  life. 

1  Rep.  156. a.         But  this  is  a  mistake;   first,  because  this  is  contrary  to  the 

1  And.  352.       grst  i-uie  ^  for  that  supposes  an  estate  in  J.  S.  at  the  time  of  the 

execution. 

1  Rep.  135.  2dly,  Because  it  is  contrary  to  the  nature  of  an  abeyance  by  the 

rules  of  law;  for  if  there  be  tenant  for  life,  remainder  to  the  right 

heirs  of  J.  S.  living,  if  tenant  for  life  dies,  or  aliens,  during  the 

life  of  J]  .S.,  the  remainder  is  destroyed. 

Glib.  Law  of        Sdh%  Because  it  would  create  a  perpetuity. 
Uses,  129.  -^ 

Id.  ibid.  Some  add  another  consequence  of  this  doctrine,  that  a  use 

would  rise  out  of  a  use. 
Id.  ibid.  Others  held  a  different  opinion  ;  and  they  thought  there  was  an 

iRep.  128,        immediate  remainder  vested  in  J.  S.  to  serve  the  contingent  use 
^^^'  when  it  falls,  and  that  this  estate  was  determinable  upon  the  rising 

and  execution  of  the  estate  in  the  sons,  S)-c. 

But 
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But  this  could  not  be;  first,  because  this  is  contrary  to  the  Gilb.  Law  of 
second  rule;  for  thereby  an  estate  is  immediately  vested  in  A.  V n^' ^fL 
and  B.,  but  by  this  opinion,  the  estate  in  B.  is  only  executory;   i^o.      "  ' 
for  it  arises  to  him  upon  the  same  contingency  that  the  estate  of 
J.  S.  rises,  for  he  could  not  have  a  fee  before ;  for  then  there 
would  be  a  double  fee. 

2diy,    Because   J.  S.   would  have  a  remainder  without  any  jd,  ihid. 
grantor,  and  the  law  leaves  it  to  parties  to  limit  their  own  estates ; 
and  where  nobody  has  limited  an  estate,  there  can  be  no  legal 
limitation. 

3dly,   If  a  remainder  be  vested  in  J.  S.  he  must  punish  waste,  Id.  ibid. 
and  enter  for  a  forfeiture;  but  the  party  designed  him  no  such  be- 
netit,  but  made  him  only  an  instrument  to  convey  it  to  others. 

The  true  opinion  is,  that  the  legal  estate  is  executed  in  A.  and  p.,,    t         n 
B.,  but  the  contingent  remainders  are  not  utterly  lost,  because  the  Uses^  j-q,  131. 
possession  by  the  statute  must  be  executed  in  the  same  manner  jjAs  to  the 
as  the  use  is  limited;  therefore  there  remains  a  possibility  of  pos-  i^uch  contro- 
session  by  the  feoffees,  to  this  purpose  only,  that  when  the  con-  7;^^^*^*^  ^^i^^~ 
tingency  happens,  then  the  possession  may  be  transferred  to  the  mode  in  which 
remainder-man  ;  and  if  this  is  an  estate  not  known  before,  and  so  the  statute 
has  no  determination  at  common  law,  yet  it  is  such  an  one  as  e^Lecutes  con- 
must  be  raised  by  the  intent  of  the  statute,  and  all  its  ends  could  .T^u"  ^^l^^' 
not  be  answered  without  it ;  and  therefore  to  suppose,  as  in  the  means  of  a 
other  opinions,  no  estate  in  the  feoffees,  or  to  reduce  it  to  the  scintilla  juris 
standard  and  rules  of  the  common   law,  is  equallyl  false  and  '"  ^^^^  feoffees, 

impracticable.  '  T^lTfT 

\  ...  .  1"?  the  whole 

seisin  to  the  vested  nses,  and  letting  in  the  contingent  uses  when  they  arise,  see  Gilb.  on  Uses 
by  Sugden,  note,  p.  296.  Sanders  on  Uses,  252.  Siigden  on  Powers,  1 1.  45.,  where  the  cases 
are  analysed,  Rowe's  5cf?z////a  J^oij.  Co.  Litt.  Butler's  note,  271.  b.  Butler's  Fearne  291.  The 
question  seems  now  unimportant  in  practice.|| 

2.  How  they  may  be  defeated. 
1.  Where  there  is  no  Power  of  Revocation. 

How  they  may  be  defeated,  where  there  is  no  power  of  revo-  («)  See  title 

cation,  has  been  already  explained  [a) ;   it  may  not  be  improper  ^^^"""'^If^ 
however  to  take  notice  of  the  following  distinctions.  ^'  ^    ^' 

If  a  man  covenants  for  a  good  consideration  to  stand  seised  to  ^  Roll.Abr. 

the  use  of  his  son  for  life,  the  remainder  to  such  feme  as  the  son  Ay^'     °V  \' 

afterwards  shall  take  to  wife,  for  her  life,  with  remainder  over,  122.  ||Cro.Jac' 

and  after  the  covenantor  makes  lease  for  years  of  the  land,  reserv-  168.||  Gilb.  Law 

ing  certain  rent,  and  after  the  son  takes  a  wife  and  dies;  this  of  Uses,  &c. 

lease  for  years  is  a  revocation  and  destruction  of  the  contingent  ^■^i'  "  ^^li    ' 

^1       n    1        •  II  •  •  r        ^       anu  says,  tnat 

r  so  much  ot  the  time  as  the  lease  is  to  continue ;  lor  the  this  will  not 

estate  of  the  land  is  disturbed  before  the  contingent  happened ;   prevent  the 
but  this  is  not  any  revocation  for  more  than  the  lease,  for  the  feme  raismg  of  the 
shall  have  the  reversion,  and  the  rent  reserved  u}X)n  the  lease.      remaiifd"' 
nor  bind  it ;  for  the  covenantor  has  no  power  to  demise  any  thing  but  the  reversion,  and  con- 
sequently the  freehold  remains  unaltered  to  support  the  contingent  remainder.     But  he  adds, 
that  if  the  covenantor  in  this  case  had  reserved  to  himself  a  power  of  making  leases,  this 
lease  would  have  been  good,  and  a  revocation  of  the  former  uses.     \\Vide  stqjra,  Vol.  VL 
p.  701.S.  C.|l 

II  A.  seised  in  fee,  in  consideration  of  natural  love  and  affection  2R0li.Ab.796. 

to 
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This  was  to  his  wife  and  children,  covenants  with  B.  to  stand  seised  there- 

vra"nceTade  °^  ^°  ^^^^  ^^^  ^^  himself  for  life,  and  after  to  the  use  of  his  wife 

by  Sir  Edward  ^^^'  1'^*^'  ^^^'^^  after  to  the  use  of  C.  his  daughter  for  life,  and  after 

Coke.  2  Sid.  to  the  first  son  of  the  body  of  C.  begotten,  and  so  after  to  the 

64. 129.  157.  other  sons  of  C.  in  tail,  and  after  to  his  own  right  heirs,  and  after 

Heyns  y.  Vil-  j^  ]^^.  indenture  between  him  and  F.  reciting;  the  said  conveyance 
lars.  Glib.  Law        j"  i--i  ••r'-i  •'• 

of  Uses  136.  ^"'^  estates,  grants  his  said  reversion  in  tee  without  any  consi- 

cites  S.  C.  and  deration  to  F.  and  his  heirs,  to  the  use  of  F.  and  his  heirs ;  this 

says,  that  this  grant  of  the  reversion  in  fee  to  i^,  is  not  any  destruction  of  the 

strov  the  contingent  use  limited  to  the  first  son  of  C,  but  that  the  use  of 

contim^ent  ^^^^  ^^^^  SOU  of  C.  born  after  this  grant,  and  in  the  life  of  A.  or 

remainder  to  C,  shall  arise  well  enough,  because  by  the  grant  of  F.  of  the  re- 

the  son  of  C.  version,  the  first  uses  and  estates  being  recited  in  the  deed  of 

h*ad  a  ri"ht°of  &''^^^*>  ^"^^  ^^^^^  being  without  any  consideration,  the  grantee  shall 

entry  for  the  Stand  seised  to  the  first  uses,  inasmuch  as  he  has  conusance  of 

forfeiture,  and  the  first  uses  ;  and  thoiiirh  he  limits  it  to  the  use  of  the  grantee 

a  particular  and  his  heirs,  yet  this  does  not  alter  the  trust  any  more  now  than 

^''"'i -"/If ''  at  the  common  law. 
on  which  the 

contingent  remainder  will  depend.      \\Vide  supra.  Vol.  VI.  p.  690.  B.C.     Gilb,  on  Uses  by 
Sugden,  595.  «o^d.|l 

Glib.  Law  of         But,  if  in  this  case  the  wife  had  entered  after  the  husband's 

iiTi!!'.„o~'„      death,  this  would  not  only  have  revived  her  estate,  but  the  estate 
Ij  I  ne  reason  e  n  i     ^  ■  •     ^  I'lii 

ofthisisnot     °^  ^'  ^^^^  ^he  contingent  remainder  thereon,   which  had  never 

very  obvious:  been  put  out  of  being;  otherwise  it  is,  as  is  said,  m  Sampsoji 
the  rule  is,  S/ielio/i's  case,  if  the  contingent  remainder  had  depended  upon 
that  a  right  of  the  estate  of  iJ. 
entry  to  sup- 
port a  contingent  remainder  must  be  a  present  right ;  a  mere  future  right,  arising  at  the  same 
instant  with  the  contingent  remainder,  will  not  be  effectual.  Now  in  this  case  the  feoffment  of 
the  husband  passed  his  estate  and  the  estate  of  the  wife  during  the  coverture;  so  that  no 
right  of  entry  existed  during  the  marriage;  and  the  wife's  right,  which  would  not  take  effect 
till  after  the  coverture,  when  the  contingent  remainder  itself  v/as  to  vest,  would  not  support 
it;  and  see  Bigot  v.  Smith,  Cro.  Car.  102.  Thompson  v.  Leach,  1  Ld. Raym.  316.  Fearne's 
C.  R.  369,  370.    Gilb.  on  Uses  by  Sugden,  309.  notu,\\ 

Lord  Bacon's         If  a  feme  covert  or  an  infant  be  enfeoffed  to  any  use  precedent 
the  Staf ^  t°"of   ^^^^^  ^^^  Statute,  the  infant  or  baron  comes  too  late  to  discharge 
Uses,  348.         or  root  up  the  feoffment ;  but,  if  an  infant  be  enfeoffed  to  the 
use  of  himself  and  his  heirs,  and  if  J.  D.  pay  such  a  sum  of 
money  to  the  use  of  J.  G.  and  his  heirs,  the  infant  may  disagree 
and  overthrow  the  contingent  use. 
Id.  ibid.  But  it  is  otherwise,  if  an  infant  be  enfeoffed  to  the  use  of  him- 

self for  life,  the  remainder  to  the  use  of  J.  S.  and  his  heirs,  for 
he  may  disagree  to  the  feoffment  as  to  his  own  estate,  but  not  to 
divest  the  remainder,  but  it  shall  remain  to  the  benefit  of  him  in 
remainder. 

2.  Where  there  is  an  express  Power  of  Revocation. 

1  Inst.  237.  A  feoffment  or  fine,  ^c  with  power  of  revocation  is  void  at 

Gilb.  Law  of     common  law,  as  to  all  power  of  revocation  ;  for  the  words  of  en- 
Uses,  141.         feoffing  or  granting,  c5-c.  transfer  the  whole  right,  property,  and 
power  of  disposal  to  the  feoffee,  S,-c. ;  and  therefore  for  the  party 
to  limit  to  himself  a  power  of  revocation  and  disposal,  is  repug- 
nant 
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nant  to  the  force  of  tlie  precedent  words,  and  would  introduce  a 
double  power  seated  in  distinct  persons  over  the  same  thing, 
which  the  common  hiw  disallows.  But  this  rule  of  law  was  set 
aside  by  the  same  construction  that  hath  brouglit  in  executory 
fees ;  for  when,  before  the  statute,  uses  were  limited  with  power 
to  revoke,  as  the  occasion,  circumstances,  and  mind  of  the  party 
altered,  it  was  thought  reasonable  that  the  parties  should  have 
liberty  to  revoke  according  to  their  own  apparent  intent,  by  which 
uses  are  ever  governed ;  and  since  the  possession  is  executed  by  the 
statute  as  the  party  had  the  use,  the  estate  continues  revocable. 

A  Power  of  Revocation  is  twofold ;  Hard.  415. 

per  Hale, 

1.  A  Power  relating  to  the  Land.  Edwards  v. 

2.  A  Power  simply  coZtoem/ to  the  Land.  '         deno'i^'pow' 
1st,  A  power  relating  to  the  land  is,  where  a  power  is  limited  ^6.  (4th  edit.)|| 

to  one  that  had,  hath,  or  shall  have  an  estate  or  interest  in  the 
land. 

This  is  again  twofold  ;  Hard.  41 4. 

Gil.  Law  of 


1 .  Appeiidant  or  annexed  to  the  Estate  in  the  Land. 

2.  In  Gross. 


Uses,  141, 


1st.  Appendant  or  annexed  to  the  estate  in  the  land,  is,  when  id,  ibid. 
a  man  hath  an  estate  in  the  land,  and  a  power  of  revocation,  and 
the  execution  of  the  power  falls  within  the  compass  of  the  estate 
in  the  lands ;  as  if  the  tenant  for  life  with  power  to  make  leases, 
or  to  revoke,  grants  a  rent-charge,  and  then  makes  a  lease  accord- 
ing to  his  power,  the  lessee  shall  hold  it  charged  during  the  life 
of  the  tenant  for  life ;  for  he  hath  power  to  charge  his  own 
interest,  which  by  his  own  act  cannot  be  avoided. 

And  if  in  this  case  he  covenants  to  stand  seised  to  the  use  of 
a  stranger,  he  cannot,  by  any  after  act,  revoke  the  uses ;  for  since, 
as  is  said,  the  execution  of  this  power  falls  within  the  compass  of 
the  estate,  so  that,  unless  it  be  executed  during  the  continuance 
of  the  estate,  it  can  never  be  executed ;  therefore,  whatever  act 
passes  away  the  estate,  hinders  the  execution  of  this  power  of 
demising ;  for  a  man  cannot  demise  that  estate  which  he  hath 
passed  away  to  another. 

2dly,  In  gross,  is  where  a  man  hath  an  estate  and  power  of  Id.  ibid. 
revocation,  and  the  execution  of  the  power  falls  out  of  the  com- 
pass of  the  estate ;  as,  if  there  be  a  tenant  for  life,  remainder  in 
tail,  with  a  power  lodged  in  tenant  for  life  to  make  a  lease  for 
thirty-one  years  to  commence  after  his  death,  to  raise  portions 
to  his  daughters ;  this  is  a  power  in  gross ;  and  if  tenant  for  life 
bargains  and  sells  the  lands  in  fee,  this  doth  not  destroy  the  power ; 
for  since  the  execution  of  the  power  doth  not  fall  within  the 
compass  of  his  own  estate,  the  selling  of  his  own  estate  only  doth 
not  hinder  the  making  use  of  the  power. 

But, 
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Hard.  416.  But,  if  he  had  levied  a  fine,  or  made  a  feoffment  in  fee,  this 

power  had  been  destroyed,  for  here  he  absolutely  passes  the  entire 
estate,  and  devests  all  the  remainders  ;  and  thus,  bv  passing  the 
whole  estate  to  another,  and  limiting  new  uses  to  his  own  benefit, 
he  hath  destroyed  all  the  powers  of  revocation  :  for  this  power 
cannot  be  executed  but  out  of  the  remainders:  and  he  hath  pre- 
vented the  execution  of  it  by  having  already  disposed  of  the 
whole  estate  to  another. 
Hard.  416.;  He  may  likewise  release  such  a  power  of  revocation  to  the 

10  R^  remainder-man ;  for  he  that  is  to  have  an  interest  by  any  possi- 

Lampet's  case,  ^ii'^}'  """^v  I'elease  the  same  to  the  present  possessor,  as  well  as 
Gilb.  Law  of     if  he  had  a  future  right,  for  it  is  according  to  the  policy  of  the 
Uses,  143.         law,  for  the  quiet  and  peace  of  the  possessors. 
Hard.  415.  2dly,   Whei'e  the  power  of  revocation  is  simply  collateral. 

Gilb.  Law  of         And  that  is,  where  a  man  hath  no  present  interest  in  the  land, 
U&es,  144.         ^^^  ^^  jj^g  revocation  of  the  estate  is  to  have  nothing. 
Id.  ibid.  In  this  case,  a  fine  or  feoffment  of  the  land  is  no  extinguishing 

ij^^P;^^^"        of  the  party's  power;  for  though  every  man  is  estopped  to  claim 
'^  *     an  interest  contrary  to  his  own  act,  whereby  he  passes  an  estate  to 

another  :  yet,  if  a  man  makes  a  feoffment,  or  levies  a  fine,  and 
then  revokes,  whereby  a  stranger  claims  an  interest,  the  stranger, 
who  is  the  only  person  that  can  claim,  is  not  estopped  to  claim  it, 
for  no  man  is  estopped  from  demanding  his  own  right  by  the  act 
of  another;  and  if  there  be  no  estoppel  in  this  case,  the  stranger 
hath  a  right  by  the  contract. 

It  remains  lastly  to  consider  of  the  manner  of  rev€catio7i. 
1  Inst.  237.  ist^  If  r^  covenantor  is  tenant  for  life,  having  a  power  of  re- 

i~4^T)\^^Q^^  vocation,  upon  revoking  he  is  seised  of  his  former  estate,  without 
case.  IjiTh.  7.  entry  or  claim ;  for  he  is  in  possession  already ;  and  therefore  there 
fo.  ii.b. ;  and  can  be  no  entry,  and  the  claim  where  the  party  is  already  in  pos- 

see  a  transla-     session  is  a  void  solemnity  ;  for  it  doth  not  make  any  change  of 

tion  of  the  ,  ,     •  "^  .•  o 

case,  Sugden      P^'operty  notorious. 

on  Powers,  Append.  Zs^o.  Lj| 

1  Inst.  237.  2dly,  If  there  be  a  tenant  for  life,  with  a  power  to  revoke  the 

1  Rep.  173,  remainders,  and  limit  new  ones,  he  mav  do  both  by  the  same 
174.  Dis^e's  ^  .  J 

case.  conveyance. 

For  since  upon  revocation  the  former  uses  are  void  ipso  facto, 
without  any  solemnity ;  there  is  nothing  to  hinder  why  the  same 
conveyance  should  not  create  new  ones,  and  the  law,  to  support 
the  contract,  would  suppose  the  destruction  of  the  ancient  uses 
to  precede  the  creation  of  the  new  uses. 
Powell  on  [But,  where  a  revoker  limits  new  uses,  not  being  expressly  war- 

Powers,  281.  ranted  by  his  power  so  to  do,  or,  if  warranted,  then  not  exactly 
pursuant  to  the  terms  of  the  power,  such  uses  cannot  enure  upon 
the  original  conveyance,  but  must  take  effect  out  of  his  interest; 
they  must,  consequently,  be  limited  on  a  7ievo  grant,  or  by  covenant 
upon  a  consideration  expressed ;  the  consideration  of  the  original 
uses  not  extending  to  the  new  uses  limited  upon  the  revocation. 
Ward  V  ■^'  ^'  having  issue  only  one  daughter  married  to  E.,  levied  a 

Lenthal,  fine,  and  by  indenture  declared  the  uses  to  R.  B.  and  his  heirs 

male. 
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male,  remainder  to  several  of  his  brothers,  and  the  heirs  male  of  i  Sid.  343. 
their  bodies,  remainder  to  the  said  daiifrhter,  S^c.     In  the  in-  'p^"^  ^25^" 
denture  there  was  a  jwxve)-  of  revocation  of  those  uses,  and  also  a  Gilb.on  Uses, 
power  to  declare  new  uses.    An  indenture  was  made  accord inf^ly,   by  Sugclen, 
revokinf^  the  first  uses,  in  which  also  there  was  a  power  of  revo-  S-'O-H 
cation,   but  no  power  to  limit  new  uses.       Then   another  in- 
denture of  revocation,  and  also  declaring  new  uses,  was  made ; 
which  indenture  contained  a  clause,  that  all  other  fines  afterwards 
to  be  levied  should  enure  to  those  uses.      Upon  this  case  it  was 
argued,  and  also  agreed  by  the  court,  that  if  an  indenture  de- 
clared the  uses  of  a  fine,  and  further  that  it  should  be  lawful  to 
revoke,  c$r.,  and  also  to  limit  new  uses,  Sfc.^  the  party  might,  by 
such  deed,  revoke  and  limit  new  uses  as  often  as  he  pleased,  and 
all  the  estates  should  arise  out  of  the  fine.    But  if  upon  any  such 
indenture,  wherein  he  declared  new  uses  and  reserved  power  of 
revocation,  he  omitted  expressly  to  reserve  a  power  to  limit  new 
uses,  he  could  then  only  revoke,  and  could  not  limit  new  uses  by 
virtue  of  the  estate  raised  by  the  first  fine.     And  thereupon  the 
counsel,  in  support  of  the  last  indenture,  shewed  another  fine 
levied  the  term  after  the  date  thereof,  by  which  it  was  agreed, 
that  the  estates  limited  by  the  last  indenture  were  well  raised. 

II  If  a  power  require  the  deed  of  revocation  and  limitation  of  new  Phillips  v. 
uses  to  contain  a  power  to  revoke  by  deed,  yet  on  the  execution  Phipps,  Sug- 

of  such  reserved  power  of  revocation  the  donee  need  not  reserve  "^"  '^"  ,    ^^,\ 
,  ^  ^        1     M  525.  (4th  ed.) 

another  power  to  revoke,  [j 

A.  suffered  a  recovery  to  the  use  of  himself  for  life,  remainder  Anon, 
to  B.  in  tail,  remainder  to  C.  in  tail,  remainder  to  D.  in  tail,  re-  ^  ^tra.  584. 
mainder  to  A.  in  fee,  with  power  to  revoke  the  three  remainders  in 
tail  by  any  writing  under  his  hand  and  seal.  He  revoked  them 
within  the  terms  of  the  power,  and,  by  the  same  deed,  declared  new 
uses  in  favour  of  the  plaintiff  without  any  words  of  conveyance, 
covenant  to  stand  seised,  or  consideration  expressed.  The  question 
was,  Whether  this  new  declaration  of  uses  was  good  or  not  ?  It 
was  insisted  in  support  of  it,  that  A.^  having  revoked  the  inter- 
mediate remainders,  had  the  whole  fee  in  himself,  and  might  dis- 
pose of  it  as  he  pleased :  and  whether  it  was  by  the  same  deed 
or  a  different  deed  was  not  material.  But  it  was  answered,  and 
resolved  by  the  court,  that  true  it  was,  he  might  by  will  or  any 
new  conveyance,  have  made  such  new  disposition,  and  even  this 
deed  would  have  been  sufficient  for  such  purpose,  if  there  had 
been  a  neiso  grant,  or  a  wew  covenant  on  consideration  expressed : 
but,  here,  he  had  declared  new  uses  as  under  the  recovery; 
whereas  the  uses  of  the  recovery  were  full  before,  and  the  power 
was  only  to  revoke  and  not  to  declare  new  uses.] 

3dly,  He  may  revoke  part  at  one  time,  and  part  at  another;   1  Inst.  215.  a. 
for  this  is  not  entire,  like  a  condition,  for  a  condition  is  entire,   237.  a.  Glib. 
because  the  estate  inust  be  defeated  in  the  same  manner  that  it  ^^"^  °^  ^'*^*' 
is  made;  for  otherwise  the  solemnity  of  the  entry  will  not  be 
equivalent  to  the  solemnity  of  livery ;  but  a  revocation  is  in  the 
nature  of  a  limitation,  and  there  is  no  solemnity  necessary  to  the 
defeating  of  the  estate ;  and  therefore  it  may  be  done  by  parts ; 
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consequently,  if  a  fine  be  levied  of  part  that  is  a  revocation  only 
of  that  part. 

[He  may  revoke  too  conditionally.  Thus,  where  A.  seised  in 
fee  made  a  settlement  of  the  estates  in  question,  with  power  of 
revocation,  and  seven  years  afterwards  mortgafjed  the  same  in 
fee  to  one  of  the  remainder-men  in  the  settlement,  and  the  con- 
dition of  the  redemption  was,  that,  if  the  mortgagor  or  his  heirs 
paid  the  money  at  the  day,  he  should  have  the  lands  in  his  former 
estate ;  the  question  was,  Whether  this  mortgage  was  a  total  re- 
vocation, or  only  />^o  ta7ito  ?  The  Lord  Keeper  declared,  that 
it  was  a  revocation  jiro  tanto  only,  the  mortgagor  being  to  have 
the  lands  on  payment,  as  in  his  former  estate ;  and  it  was  decreed 
accordingly. 

But,  Sir  Joseph  Jekyll,  in  giving  his  opinion  in  the  case  of  FitZ' 
gerald  and  Lord  Fauconberge,  said,  that  he  knew  of  no  case  but 
that  of  a  mortgage,  wherein  equity  controuled  a  power  of  re- 
vocation ;  and  the  reason  of  that  case  was,  because  the  mort- 
gagor in  equity  continued  to  be  still  owner  of  the  estate,  it  being 
considered  there  but  as  a  pledge  for  the  money.  And  the 
decision  in  that  case  seems  to  go  a  great  way  in  support  of  the 
opinion. 

Tliere,  jp.,  being  unmarried,  and  having  no  child,  and  being 
seised  of  estates  of  large  annual  value,  did  hy  lease  and  release, 
dated  the  2d  and  3d  of  Juli/  1712,  as  well  for  settling  the  said  pre- 
mises in  his  name  and  blood,  to  the  several  uses,  trusts,  and  pur- 
poses, and  in  such  manner  as  thereinafter  limited,  "  with  liberty 
"  nevertheless,  to  and  for  him  the  said  i^,  fi'eely  and  clearly  at 
"  his  will  and  pleasure,  to  dispose  of,  charge,  or  alienate  the  said 
"  premises,  or  any  part  thereof,  for  any  estate  or  estates  whatso- 
*'  ever,  as  he  should  think  fit ;  and  to  revoke,  recall,  and  make 
*'  void  all  and  every  the  use  and  uses,  trusts,  limitations,  and 
*'  appointments  thereby  raised,  limited,  and  appointed,  men- 
*'  tioned,  and  declared  concerning  the  same,  as  also  in  consider- 
"  ation  of  Bs.,  convey  to  trustees  and  their  heirs  all  the  estates, 
"  to  the  use  of  himself  for  life,  with  remainders  over."  There 
was  also  a  term  created,  among  other  things,  by  sale,  mortgage, 
or  demise  thereol^  for  the  term,  or  any  part  thereotj  to  raise  all 
such  sums  as  F.  should  owe  at  his  decease,  and  also  all  such  sums 
as  he,  by  his  last  will,  or  any  other  deed  or  writing  executed 
under  his  hand  and  seal,  in  the  presence  of  two  or  more  wit- 
nesses, should  give  and  appoint  to  be  paid,  or  charge  the  pre- 
mises with,  to  any  person  or  persons  whatsoever  :  but,  if  the  per- 
son next  in  remainder  expectant  on  the  term  should  pay  all  the 
said  debts,  annuities,  and  monies  so  to  be  devised  or  appointed, 
then  the  term  was  to  cease.  Then  followed  these  provisoes : 
first,  ''  A  proviso  or  power  for  the  said  F.,  from  time  to  time, 
"  by  any  deed  or  writing  under  his  hand  and  seal,  to  be  signed 
"  and  duly  sealed  and  delivered  in  the  presence  of  two  or  more 
'*  witnesses,  to  demise,  lease,  limit,  or  appoint  the  said  premises, 
*'  or  any  of  them,  to  any  person  or  persons  whatsoever  for  any 
"  term  or  terms  whatsoever,  for  so  much  yearly  rent  as  the  said 
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"  F.  should  tliink  fit,  and  with  such  other  conditions  and  agree- 
*'  ments  as  the  said  F.  should  please."  Secondly,  "  A  proviso, 
"  that  if  any  female,  who,  according  to  the  limitations,  ought  to 
"  inherit  the  premises,  should  marry  any  person  without  the 
"  consent  of  the  trustees,  or  should  marry  any  person  that 
"  should  be  a  protestant,  and  not  of  the  communion  of  the 
*'  church  of  Home ;  that  then,  and  immediately  after  such  mar- 
*'  riage,  all  the  estates  before  created  and  appointed  for  the 
"  benefit  of  such  person  so  marrying  should  cease  and  be  void." 
Thirdly,  a  proviso,  "  That  it  should  and  might  be  lawful  to  and 
"  for  the  said  F.,  at  any  time  or  times  during  his  natural  life,  at 
*'  his  will  and  pleasure,  to  grant,  sell,  or  demise,  the  thereby 
"  granted  premises,  or  any  part  thereof;  or  by  any  deed  or  writ- 
"  ing  under  his  hand  and  seal,  or  by  his  last  will  and  testament 
"  in  writing,  signed,  sealed,  delivered,  and  published,  in  the  pre- 
"  sence  of  three  or  more  credible  witnesses,  to  revoke,  repeal, 
*'  and  make  void,  all,  every,  or  any  of  the  use  and  uses,  estate 
"  and  estates,  trusts,  and  limitations  before  raised,  created, 
"  limited,  or  appointed ;  and  to  declare  and  limit  the  same,  or 
"  such  other  new  uses  as  should  seem  most  meet  and  convenient 
*'  to  the  said  F.;  and  then  and  from  thenceforth  the  estates  and 
"  uses  before  limited  and  appointed,  and  so  revoked  and  re- 
*'  pealed,  to  cease  and  determine  and  be  utterly  void,  as  if  the 
*'  same  had  never  been  made,  limited,  and  appointed;  and  that 
"  the  said  F.  s'iould  and  might  dispose  of  the  said  premises,  and 
"  every  part  and  parcel  thereof,  to  such  other  person  and  per- 
"  sons,  use  and  uses,  as  he  should  think  fit,  any  thing  before 
*'  mentioned  to  the  contrary  in  anywise  notwithstanding." 

By  other  indentures  of  lease  and  release,  dated  the  25th  and 
26th  o^  Se2:>f ember  1715,  made  between  F.  of  the  one  part,  and 
T.  and  JV.  of  the  other,  reciting,  that  F.  stood  indebted  to  se- 
veral persons  named  in  a  schedule  thereunto  annexed  in  the  seve- 
ral sums  therein  mentioned ;  he,  as  well  for  securing  the  said 
debts,  and  more  speedy  payment  thereof,  and  in  consideration 
of  55.,  as  also  for  other  good  causes,  conveyed  to  T.  and  JV.  and. 
their  heirs^  the  pre7nises,  upon  trust  that  they  or  the  survivor  of 
them,  4"c.j  should,  out  of  the  rents  and  pro/if  s  of  the  premises^  or  In/ 
mortgage,  &c.,  raise  so  much  jnoney  as  shoidd  be  siifficient  to  pay  all 
the  debts  mentioned  in  the  said  schedule,  with  interest,  over  and 
above  the  sevei'al  annuities,  rents,  and  rent  charges  iii  the  said 
schedule  mentioned,  wherewith  the  said  premises  stood  charged, 
and  pay  the  same  in  full  discharge  of  the  said  debts  and  interest ; 
and,  after  payment  thereof  and  their  own  charges  being  satisfied, 
that  "  they  should  pay  the  overplus  thereof  (if  any),  and  rccon- 
"  vey  such  part  of  the  premises  as  shoidd  remain  unsold,  to  the  said 
"  F.,  or  to  such  person  and  persons,  and  to  such  use  and  use?, 
"  estate  and  estates,  as  the  said  jp.  should,  by  any  deed  or  writ- 
"  ing  under  his  hand  and  seal,  attested  by  two  or  more  credible 
*'  witnesses,  limit,  direct,  and  appoint  the  same."  This  in- 
denture was  attested  only  by  two  witnesses,  and  remained  in 
the  custody  of  W.,  the  trustee,  till  his  death. 
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Then,  by  indenture  dated  the  26lh  of  September  1715,  executed 
by  all  the  said  three  parties,  reciting  the  lease  and  release  of  the 
25th  and  26th  of  September  1715,  it  was  declared,  that  it  should 
and  miglit  be  lawful  for  the  said  i\,  at  any  time  or  times  there- 
after during  his  life,  at  his  will  and  pleasure,  by  any  deed  or  writ- 
ing imder  his  hand  and  seal,  attested  by  two  or  more  witnesses, 
or  by  his  last  will  in  writing,  attested  by  three  or  more  witnesses, 
to  revoke,  repeal,  and  make  void,  all  or  any  of  the  trusts  and 
estates  in  the  said  indenture  of  release  ot  the  26th  September 
1715,  raised,  created,  limited,  and  appointed  of  the  said  premises, 
and  every  part  thereof;  and  to  declare,  limit,  and  appoint  the 
same  to  such  other  use  and  uses  as  should  seem  most  meet  and 
convenient  to  him ;  and  that,  from  thenceforth,  the  trusts  and 
estates  so  revoked  and  repealed,  should  cease  and  be  void,  as  if 
the  same  had  never  been  created,  limited,  or  appointed ;  and  that 
it  should  and  might  be  lawful  for  the  said  F.  to  dispose  of  the 
same  premises,  or  any  part  thereof,  to  such  other  person  and 
persons,  use  and  uses,  as  he  should  think  fit. 

F.  died  on  the  24th  of  January  1716,  having  made  no  ap- 
pointment or  disposition  of  the  estate  after  the  execution  of  the 
deeds  of  1 7 1 5. 

And,  upon  these  several  instruments,  a  question  arose  between 
the  heir  at  law  of  F.  and  the  claimants  under  the  settlement  of 
1712,  whether  the  deed  ol  September  1715,  for  securing  the  cre- 
ditors of  i^  was  not  a  revocation  of  the  settlement  of  1712,  pur- 
suant to  some  or  one  of  the  provisoes  therein  contained.  It  was 
contended  on  the  part  of  the  claimants  under  the  settlement  of 
1712,  that  if  these  deeds  of  1715  were  deemed  to  be  a  revoca- 
tion of  that  settlement,  (which  upon  other  grounds  it  was  argued 
they  could  not  be,)  yet  they  could  not  be  a  total  revocation ;  be- 
cause it  was  admitted,  that  those  deeds  operated  only  as  an  im- 
plied revocation,  by  reason  of  their  inconsistency  with  the  settle- 
ment of  1712;  and,  therefore,  were  no  further  a  revocation 
than  such  inconsistency  extended  :  then,  the  release  having  con- 
veyed the  premises  in  trust  to  raise  money  for  paying  the  debts 
mentioned  in  a  schedule  thereunto  annexed,  and  afterwards  to  re- 
convey  to  F.^  or  such  persons  or  uses  as  he  should  appoint,  with- 
out saying  to  F.  or  his  heirs,  or  limiting  the  estate  in  default  of 
appointment,  which  was  the  case  that  had  happened,  it  was 
apprehended  that  the  release  of  1715  was  no  further  inconsistent 
with  the  settlement  of  1712,  than  as  to  the  particular  uses  spe- 
cified in  that  deed,  and,  consequently,  as  to  the  rest  of  the  estate, 
did  not  revoke  the  settlement  of  1712;  and  that,  under  those  cir- 
cumstances, a  court  of  equity  ought  to  restrain  it  from  operating 
any  further  than  to  satisfy  the  particular  purpose.  It  was  argued 
on  the  other  side  as  to  this  point,  that  P.,  having,  by  the  deeds  of 
1715,  convey  the  fee  and  inheritance  of  the  whole  estate  to  T. 
and  W,  upon  trusts  and  for  uses  utterly  inconsistent  with  those  of 
the  settlement  of  1712,  this  latter  conveyance  must,  consequently, 
be  a  complete  revocation  of  the  former;  the  legal  estate  being 
vested  in  new  trustees,  who  could  be  seised  thereof  upon  no  other 
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trusts  than  the  new  ones,  and  7^.  Iiaving  made  no  subsequent 
appointment  of  such  part  as  slioukl  remaui  unsold,  after  the  par- 
ticular purposes  were  answered,  a  trust  must  therefore  necessarily 
result  for  the  benefit  of  him  and  his  heirs,  according  to  the  esta- 
blished rules  both  of  law  and  equity;  consequently,  there  could 
be  no  foundation  for  a  court  of  equity  to  control  or  abridge  the 
operation  of  the  deeds  of  1715,  by  confirming  them  to  be  only  a 
revocation  jno  tcmto,  merely  to  disinherit  one  of  the  coheirs  at 
law ;  and  of  this  opinion  was  Lord  Chancellor  Ki7ig,  assisted  by 
Sir  Joseph  Jehjll,  and  Lord  Chief  Baron  Reynokh :  and  it  was 
decreed  accordingly.  And  on  appeal  to  the  House  of  Lords, 
the  judges  having  delivered  their  opinions  seriatim  upon  the  ques- 
tion, Whether  the  deed  of  1715  were  a  revocation  of  the  tleed 
of  1712;  and  if  so,  whether  the  said  deed  of  1715  were  a 
total  revocation,  or  a  revocation  j^ro  tanto  ?  it  was  ordered,  that 
the  appeal  should  be  dismissed,  and  the  decree  affirmed.] 

4thly,  The  power  of  revocation  follows  the  estate.  Gilb.  Law  of 

Thus,  in  a  covenant  to  stand  seised  to  the  use  of  A.  for  life,  V^"^^'  ^^^• 
remainder  to  B.  and  his  heirs,  with  power  of  revocation  upon   57'' A^fg^^'f^' 
payment  of  money  by  A.  or  his  assigns,  to  B.  or  his  assigns ;  if  cas'e. 
B.  dies,  A.  may  tender  to  the  heir,  who  is  in  law  the  assignee  to 
this  purpose. 

5thly,  A  power  of  revocation  is  in  some  cases  Hthe  subject  ofH 
a  forfeiture. 

If  there  be  tenant  for  life,  with  power  of  revocation  over  the   1  Vent  128— 
estates  in  remainder,  and  the  revocation  depends  upon  circura-   i'^2.  Smith  v. 
stances  inseparably  annexed  to  the  person  of  tenant  for  life,  this   Wheeler, 
cannot  be  forfeited;  but,  if  it  depend  upon  circumstances,  which   Usl^'  j^g 
may  be  performed  by  another,  the  king  shall  take  advantage  of  it,      '  "' 
and  revoke  the  uses :  as,  if  the  revocation  is  to  be  by  writing 
under  the  parties'  own  hands  and  seals,  this  cannot  be  forfeited 
to  the  king ;  but,  if  the  revocation  is  to  be  upon  tender  of  a  ring 
by  himself;  or  any  other  for  him  during  his  life,  this  power  is 
forfeitable. 

6thly,  If  a  man  makes  a  feoffinent  with  power  of  revocation,  ^  Vent.  19s. 
when  he  hath  executed  that  power  he  cannot  limit  new  uses  upon  J?"'''  ^-  ^^'^ 
the  same  feoffment;  but  otherwise  it  is,  if  he  had  power  to  re-  Manchester, 
voke  and  limit  new  ones  on  the  same  feoffment,  for  then  he  2  Roll.  Abr.' 
might  revoke  and  limit  new  uses,  with  a  second  power  of  revo-  ^62.  ||S.  C. 

cation,  8sc.  and  so  m  infinitum,  (a)  •"  ^^^- 1;     , 

J  \  A    1      1  nomine  r  owler 

y.  Jones,  {aj  A  deed  executed  under  a  power  is  not  revocable,  unless  a  power  of  revocation 
IS  reserved ;  and  every  power  reserved  in  a  deed  executing  a  power  will  be  strictly  construed  ; 
and  therefore  a  mere  power  of  revocation  in  such  a  deed  will  not  authorize  a  limitation  of 
new  uses.  Ward  v.  Lenthal,  1  Sid.  343.  But  it  seems  that  though,  in  an  original  settlement, 
a  power  of  revocation  only  be  reserved,  yet  a  power  to  limit  new  uses  is  implied.  Fowler  v, 
r^lorth,  5  Keb.  7.  Anon.  1  Chan.  Ca.  242.  Colston  v.  Gardner,  2  Chan.  Ca.  4G.,  unless  a  con- 
trary intention  can  be  collected  from  the  whole  settlement.  Anon.  Stra.  5S4.;  or  the  estate 
IS  expressly  limited  to  other  uses.  Atwaters  v.  Birt,  Cro.Eiiz.S56.  Sir  E.  Sudden's  note. 
Glib,  on  Uses,  319.11 

Where  a  conveyance  to  uses  enures  by  way  of  transmutation   2  Salk.  677. 

of  possession,  the  uses  may  be  revoked  without  deed.  Jo"^^  '^• 

•'  Morley. 
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Adams  V.  [Where  a  power  of  appointment  is  given,  a  power  of  revoca- 

fi^wSr  T^'  ^'°'-^  '^  likewise  given,  although  no  express  power  of  revocation 

ton'v.  Gard-  ^®  reserved  in   the   deed   creating  the   power  of  appointment, 

ner,  2  Ch.  And  where  there  is  a  power  of  revocation,  the  law  also  gives  a 

Cas.  46.  Lady  power  to  limit  new  uses  (r/),  though  no  power  of  new  limitation 

Hastings  s  ^^  expressed  in  the  deed ;  for  he  who  has  power  to  revoke  has 

|lGnb."'on  Uses^  a^so  power  to  limit.] 
by  Sugden,  519'  429.1| 


3.  How  t/icj/  maij  he  suspended,  revived^  or  extinguished. 


^Sed  vide 
Gilbert  by 
Sugden,  288.11 


\\{b)  The  doc 
trine  con- 


It  has  been  shewn  that  where  a  feoffment,  Sfc.  is  made  to 
feoffees  to  contingent  uses,  and  the  feoffees  make  a  feoffment  over 
before  the  contingent  uses  happen  to  be  in  esse,  that  thereby  the 
uses  are  destroyed  for  ever. 

But  if,  in  case  of  a  feoffment  to  contingent  uses,  the  feoffees 
are  disseised  before  the  contingent  uses  vest,  hereby  these  con- 
S^'-F  Su<^Ien  ^^"r?^'^^  uses  are  only  suspended ;  and  by  the  re-entry  {b)  of  the 
and  Mr.  °         feoffees  the  ancient  uses  will  be  revived. 

Fearne,  that  contingent  uses  ai'e  not  executed  by  means  of  a  scintilla  juris  in  the  feoffees,  does 
away  with  the  necessity  of  an  actual  entry  in  such  case,  and  makes  the  right  sufficient  to  sup- 
port the  contingent  uses.  See  Fearne's  Cont.  Rem.  294,  295.  Gilbert  by  Sugden,  note, 
p.  296.    Sugden  on  Pow.  c.  1.  $  3.|| 

And  therefore,  if  the  feoffees  release  to  the  disseisor,  and  there- 
by bar  themselves  of  their  entry,  the  uses  are  extinguished,  and 
shall  not  be  revived ;  and  the  party  grieved  has  no  remedy  but 
in  Chancery  against  the  feoffees  for  breach  of  trust. 


(H)  Of  the  Cases  out  of  the  Statute. 

See  ante  let-  TT  has  been  observed,  that  there  are  three  ways  of  creating  a 
ter  (D).  use  or  trust,  which  the  statute  cannot  execute ;  as,  where  uses 

llThe  leading  ^^q  limited  upon  uses ;  or  where  a  term  is  raised  and  limited  in 
case  eci  ng  |.^.yg|. .  qj.^  lastly,  where  lands  are  limited  to  trustees  to  pay  over 
cannot  be         the  rents  and  profits. 

limited  on  a  use  in  Tyrrell's  Ca.  Dyer,  155.  a.;  see  Sir  E.  Sugden's  remarks  on  this  narrow 
construction  of  the  statute,  Gilb.  on  Uses,  348.,  and  Blackstone's  Com.  335.\\ 


Gilb.  Law  of 
Uses,  162. 


Chan.  Ca.  114, 
115.  Ash  V. 
Gallen.  Gilb. 
Law  of  Uses, 
162. 


1.   JVJiere  Uses  are  limited  upon  Uses. 

Thus,  if  a  man  bargains  and  sells  his  lands  to  A.  to  the  use  of 
i?.,  the  statute  cannot  execute  the  use  in  B.;  for  by  the  bargain 
and  sale,  which  implies  a  consideration,  there  is  a  use  in  A. ;  and 
before  the  statute  it  was  impossible  that  two  distinct  persons 
should  have  the  use  of  the  same  land. 

And  by  the  statute,  the  first  use  cannot  be  executed  in  A.^ 
since  there  could  not  be  two  plenary  possessors,  and  the  second 
use  being  contrary  to  the  disposition  to  A.  must  be  null  and 
void.  But  the  Chancery  that  looks  upon  the  interest  of  the 
parties  in  conveyances,  construes  A.  only  as  an  instrument  to 
take  the  legal  estate;   and  that  in   conscience  he  is  bound  to 


answer  the  trust  to  B.  which  he  hath  taken, 
the  consideration  moves  from  A.  ? 


Qjiccrc  tamen,  if 
IT 
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If  a  man  enfcofF  another  to  the  use  of  J!  ,S'.  and  his  heirs,  and    Gilb.  Law  of 

upon  this  consideration,  that  it"  J".  N.  shall  pay  so  much  money,   p  '^j'  g^j''r)ii. 

then  the  said  J.  S.  and  his  heirs  shall  be  seised  to  the  use  of  J.  JN-^.  jg^  y[  Praine, 

and  his  heirs,  J.  N.  pays  the  money,  the  use  is  not  executed  to 

him  by  the  statute;  but  the  Court  of  Chancery  will  undoubtedly 

sujiport  such  trust. 

A  devise  supposes  a  consideration ;  and  therefore  it  cannot  be  ^,'^^P-  ^' 

1  *  ^   ,  ,  1  r-    1       1      •  r        1     ..    V  ernon  s  case . 

averred  to  any  other  use  than  to  the  use  or  the  devisee ;  tor  that   i  g^^  Gilbert 

were  an  averment  contrary  to  the  design  of  the  will  appearing  in  by  Sugden, 
the  words.  ^53.  n.jl 

But  if  a  use  be  expressed,  it  shall  be  to  the  use  of  ccs/ui  que  2  Vent.  .-12. 
iise,  and  will  execute ;  for  the  will  has  only  an  implied  use  where  ^"'."l^^j^^^^j*^  ^' 
no  other  is  limited,  and  expve&sum  facit  cessare  taciturn.  iiXhe  point  in 

the  text  (though  not  a  point  adjudged  in  Burchettv.  Durdant)  is  correctly  stated,  for  though  it 
has  been  questioned,  it  is  now  quite  clear  that  the  statute  does  extend  to  devises  to  uses.  See 
Hartop's  ca.  1  Leo.  255.  Andrews's  ca.  Mo.  107.  Popham  v.  Bampfield,  1  Vern.  79.  Broughton 
V.  Langley,  2  Ld.  Raym.  873.  Hopkins  v.  Hopkins,  1  Atk.  589.  Bagshaw  v.  Spencer,  1  Ves.  145. 
Perry  V.  Phelps,  1  Ves.  jun.  255.  Thompson  v.  Lawley,  2  Bos.  &  P.311.  Butl.Co.  Litt.  271. 
b.  3.'  §  5.  Pow.  on  Dev.  272.  1  Sand,  on  Uses,  195.  "Sugden  on  Pow.  118.  Gilb.  on  Uses  by 
Sugden,  356.  In  one  of  the  main  points  actually  adjudged  in  Burchett  v.  Durdant,  that  case 
has  been  over-ruled  by  subsequent  cases :  viz.  in  deciding  that  a  devise  to  A.  in  trust  to  permit 
B.  to  receive  the  rents  and  profits,  carried  the  legal  estate  to  A.  and  only  a  trust  to  B., 
whereas  it  is  now  settled  that  in  such  case  the  trust  is  executed  in  B.  See  Shapland  v-. 
Smith,  1  Bro.C.C.  74.  Silvester  v.  Wilson,  2  Term  R.  4  44.  Harton  v.  Harton,  7  Term  R. 
652.  Kenrick  v.  Beauclerk,  3Pos.  &  Pull.  175.  Wagstaffv.  Smith,  9  Ves.  jun.  524.  Right  v. 
Smith,  12  East,  455.  Where,  the  devise  is  unto  and  to  the  use  of  the  trustees,  it  carries  the 
legal  estate  to  them.    15  Ves.  571.    Gilb.  on  Uses  by  Sugden,  47.  n. ;  see  jjost.  p.  235.il 

But  if  lands  be  devised  to  A.  during  the  life  of  J5.,  in  trust  2  Vent.  312. 

for  B..  the  remainder  to  the  heirs  of  B.  now  livino;,  this  is  a  i;"'^  '^^  ^' 

'  ■      r%  ^  111  f         I  •      Uurdant. 

Chancery  trust  m  B.,  and  not  executed  by  the  statute ;  tor  this   fjjib,  La^  of 

was  the  design  of  limiting  an  estate  to  A.,  that  a  tail  might  not  Uses,  162. 

be  executed  in  B.,  whereby  he  might  have  a  power  to  dock  it. 

2.    Where    Terms  are   raised  and  limited  in    Trust ;   and  these 
Limitations  are  t'^zofold. 

1.  Of  such  as  wait  on  the  Inheritance. 

2.  Of  Terms  in  Gross. 

1.  Of  Terms  which  v.'ait  on  the  Inheritance. 

The  original  of  these  was  in  the  time  of  Queen  Elizabeth,  Gilb.  Law  of 
when  mortfjagino-   by  way  of  raisins:  terms  was  invented;  and    Uses,  1 63. 
then  if  a  marriage  .settlement  was  made,  or  a  purchase  upon  a  gQj^ofthis" 
valuable  consideration,  and  the  mortgage  was  discharged  by  the  y^^^^  t^^t  tl^g 
purchase-money,  or  the  marriage  portion,  it  was  thought  fit  [a)   terms  do  not 
to  take  an  assignment  of  the  term  in  trust  to  the  same  persons   determine, 
to  whom  the  inheritance  was  limited,  to  protect  it  against  latter  ^g  g'gpgj^f 
mortgages.  proviso,  by 

the  performance  of  the  trusts  for  which  they  were  created.  In  these  cases  the  legal 
interest,  during  the  continuance  of  the  term,  is  in  the  trustee,  but  the  owner  of  the  estate 
is  entitled  to  the  equitable  and  beneficial  interest.  As  courts  of  common  law  had  determined, 
that  the  possession  of  the  lessee  for  years  was  the  possession  of  the  owner  of  the  freehold, 
courts  of  equity  determined,  that  where  the  tenant  for  years  was  but  a  trustee  for  the  owner 
of  the  inheritance,  he  should  not  oustYns  cestui  que  trust,  ov  oh'iixnQt  him  in  any  act  of  owncr- 

Q  3  '^^'P' 
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ship,  or  in  making  any  assnrances  of  his  estate.  In  these  respects,  therefore,  the  term  is  con- 
solidated with  the  inheritance;  it  follov/s  the  descent  of  the  heir  and  all  the  alienations  made 
of  the  inheritance,  or  of  any  particnlar  estate  or  interest  carved  ont  of  it,  by  deed,  will,  or  act 
in  law.  Whitchurch  v.  Whitchurch,  2  P.  Wms.  236.  Gilb.  R.  1G8.  9  Mod.  124.  Charlton  v. 
Low,  5  P.  Wms.  550.  Villiers  v.  Villiers,  2  Atk.  72.  Willoughby  v.  Willoughby,  Ambl.  282. ; 
but  more  fully  reported  1  Term  R.  765.  Goodright  v.  Sales, ^2  Wils.  529.  Scott  v.  Fenhoulet, 
1  Bro.  Ch.  R.  69.  But,  though  the  trust  or  benefit  of  the  term  is  annexed  to  the  inheritance, 
the  legal  interest  of  the  term  remains  distinct  and  separate  from  it  at  law;  and  the  whole 
benefit  and  advantage  of  the  term  arises  from  this  separation,  by  affording  the  means  of  pro- 
tecting /)o)ia  ^ftdc  purchasers  of  real  estates,  and  also  of  enabling  courts  of  equity  to  keep  real 


m  ejectment  ought  not  to  be  nonsuited  by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied 
term  set^  up  by  a  mortgagor  against  a  mortgagee,  yet  to  effect  this  the  jury  must  presume  in 
eitlier  of  these  cases  the  term  to  be  surrendered;  for  without  a  surrender,'  the  estate  of  the 
trustee  must  prevail  at  law.  Goodtitle  v,  Knott,  Cowp.  46.  Doe  v.  Pott,  Dougl.  721.  Lade  v. 
IIoHbrd,  Bull.  N. P.  1  lo.  Doe  v.  Pcgge,  1  Term  R.  758.  Doe  v.  Staple,  2  Term  R.  69S.  Doe 
V.  Sybourn,  7  Term  R.  5.  Goodtitle  v.  Jones,  1(1.47.  At  law  every  term  standing  out  is  a 
term  in  gross.  The  difference  in  equity  is  produced  by  affecting  the  person  holding  the  term 
^vith  a  trust  to  attend  the  inheritance,  which  may  be  either  by  express  declaration,  or  by 
implication  of  law.  If  it  be  by  express  declaration,  it  is  immaterial  whether  the  term,  if  in 
the  same  hand  with  the  inheritance,  would  or  would  not  merge,  or  whether  it  be  subject  to 
some  ulterior  limitation,  to  which  the  inheritance  is  not  subject;  for  the  express  declaration 
is  sufficient  to  make  it  attendant  upon  the  inheritance.  If  it  is  to  be  made  attendant  upon 
the  inheritance  by  implication  of  law,  then  it  is  necessary  that  it  should  not  be  subject  to  any 
other  limitation,  and  that  the  owner  of  the  inheritance  should  be  entitled  to  the  whole  interest 
in  the  trust  of  the  term  ;  so  that  according  to  the  rule  laid  down  in  Best  v.  Stamford,  Pr. 
Ch.  255.  2  Freem,  2S8.  if  the  term  and  inheritance  had  been  in  the  same  hand,  the  term  would 
have  merged.  The  intent  to  purchase  the  whole  interest  will  not,  it  seems,  be  sufficient  to 
make  the  term  attendant  on  the  inheritance  by  implication  of  law.  Scott  v.  Fenhoulet,  1  Bro. 
Ch.  R.  69.  But  any  limitation,  though  void  in  law,  which  shews  an  intention  to  sever  the  term 
from  the  inheritance,  will  be  sufficient  for  that  purpose.  Hayter  v.  Rod,  1  P.  Wms,  559.  And 
therefore  a  term,  though  limited  in  trust  for  A.  and  his  heirs,  will  devolve  on  the  personal 
representative  o?  J.  Hunt  v.  Baker,  2  Freem.  62.  Attorney-General  v.  Sandys,  Id.  131.  And 
though  a  term  raised  for  a  particular  purpose,  will,  when  such  purpose  is  answered,  vest  in  the 
heir,  yet  he  must  take  it  as  a  term,  and  it  will  go  in  a  course  of  administration,  and  not  in  a 
course  of  descent.    Levit  v.  Needham,  2  Vern.  158.] 

Cas.  of  Perp.         And  hence  it  is,  that  if  the  inheritance  was  hmited  in  tail,  with 

o,4,5.  11.        remainder  over,  the  trust  of  the  term  might  be  limited  in  the 

same  manner;  and  therefore,  if  the  tail  was  docked  by  fine  and 

recovery,  the  trust  of  the  tail  and  remainders  ceased,  and  attended 

the  inheritance  in  fee ;  for  the  trusts  could  not  protect  or  attend 

these  estates  that  were  not  in  being;  and  the  trustee,  who  is  but 

an  instrument  to  protect  others,  cannot  have  it  to  his  own  use. 

Doe  v.  Sy-  ijThe  earlier  cases,  as  to  presuming  surrenders  of  outstand- 

bourn,  7  Term  ing  terms,  are  referred  to  in  the  note,  p.  229,  sieprd.     Where 

Bartletrv  ^^^  ^^^^  trustee  oiig/if  to  convey  to  the  beneficial   owner,   it  seems 

Downes,  *         now  clear  that  in  general  a  court  of  law  wiil  leave  it  to  the  jury 

3  Barn.  &  C.     to  presume  that  he  has  conveyed,  where  such  a  presumption 

^^®'  may  reasonably  be  made,  in  order  to  prevent  a  just  title  from 

being  defeated  by  a  mere  matter  of  form. 
Kcane  v.  But  in  such  cases  the  court  must  first  see  that  there  is  nothing 

Dcardon,  j^^j-  ^[^q  form  of  a  conveyance  wantinc; :  and  in  no  case  can  such 

8  East,  267.  ,.         ,  /       ,  -.  i  i    i  i 

'  a  presumption  be  made  where  it  would  have  been  contrary  to 

the  duty  of  the  trustee  to  have  conveyed  to  the  party. 
Doedem.  Where  Lord  Oxford  had  executed  in   1727  a  mortgage  for 

Grah;.ni  V.        jqqq  yg^.g^  j^j^j  jj^  jy^j   jj^,  executed  a  marriage  setdement, 

reciliiii; 
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reciting  that  27,000/.,  part  of  the  lady's  fortune,  was  to  be  ap-  Scott,  1 1  East, 
plied  to  the  discharge  of  the  mortgage;  and  since  that  time  no  ^'^^' 
mention  was  made  of  the  term,  till  in  a  mortgage-deed  of  1802 
it  was  assigned  to  secure  the  mortgage-money :  on  an  ejectment 
being  brought  by  a  party  claiming  under  the  assignees  of  the 
term,  it  was  objected  for  the  defendant  that  it  must  be  presumed 
to  be  surrendered,  —  first,  since  the  recital  in  the  deed  of  1751 
shewed  that  an  adequate  sum  was  to  be  applied  to  discharge 
the  mortgage,  and  there  was  no  evidence  of  the  term  having  been 
recognized  till  1802 :  and  secondly,  that  the  deeds  could  not  have 
come  into  tlie  possession  of  Lord  Oxford,  unless  the  money  had 
been  paid  off.  The  Court  of  King's  Bench  and  the  learned  baron 
who  trie<l  the  cause  held,  that  a  surrender  could  not  be  presumed, 
since  there  was  no  purpose  of  justice  to  be  answered  by  presum- 
ing it;  nor  was  it  for  the  interest  of  the  owner  of  the  inheritance: 
it  might  have  been  his  intention  to  keep  alive  the  term. 

Where  a  term  was  assigned  in  1735  to  raise  an  annuity,  and 
subject  thereto  to  attend  the  inheritance,  and  no  act  had  been 
subsequently  done  to  recognize  the  term,  except  that  on  sale  in 
1801  of  a  small  part  of  the  estate,  for  redeeming  the  land-tax, 
the  owner  had  covenanted  to  produce  to  the  purchaser  the  deeds 
creating  and  assigning  the  term ;  the  term  was  presumed,  in  1819, 
to  be  surrendered.     It  is  to  be  observed,  that  this  was  an  eject- 
ment brought  by  a  party  claiming  as  heir  at  law,  against  another  arises,  it  seems 
person  claiming  the  same  character;  and  the  court  distinguished  ^      "?  .   - 
this  from  Doe  v.  Scott,  since  there  the  term  had  been  dealt  with   ^^le  benefit 
as  subsisting;  and  it  would  have  been  prejudicial  to  the  owner  of  the  owner 
of  the  inheritance,  if  a  surrender  had  been  presumed:   here  it  oftheinhe- 
was  considered,   for   the  interest  of  the  owner  of  the  inherit-  ^J'^^"'^^  *hat 
ance  (a),  that  the  term  should  be  treated  as  surrendered.  should  be  out- 

standing as  a  protection  against  incumbrances ;  while,  on  the  other  hand,  there  is  in  all  cases 
the  inconvenience  of  being  obliged  to  find  out  the  termor  or  his. representative,  and  incur  the 
expense  of  an  assignment,  which  inconvenience  of  course  increases  as  the  term  grows  older. 


Doe  V.- 
Wrigbte, 
2  Barn.  &  Aid. 
719.  {a)  Inde- 
pendent of  the 
event  of  the 
particular  suit 
in  which  the 
question 


In  a  recent  case,  the  doctrine  of  presuming  surrender  appears 
to  have  been  carried  to  a  greater  extent  than  in  former  cases. 
In  1762  a  mortgage-term  of  1000  years  was  created  by  Francis 
Hare  Naylor,  the  owner  of  the  fee ;  and  several  other  charges 
were  made  previously  to  and  in  the  year  1770.  In  1771,  Naylor 
devised  the  estate  to  trustees  to  sell.  In  1779  they  sold  and 
conveyed  to  J.  Xc\i:iman  in  fee;  and  the  1000  years'  term  was,  in 
consideration  of  the  payment  of  the  mortgage-money,  assigned 
by  a  separate  deed  in  1779  to  Denman,  his  executors,  admi- 
nistrators, and  assigns,  in  trust  for  the  said  John  ]S/'£oi'}na?i,  his 
heirs  and  assigns,  and  to  be  assigned,  conveyed,  and  disposed  of 
as  he  or  they  should  direct  and  appoint,  and  in  the  mean  time, 
and  until  such  appointment,  to  attend  the  inheritance.  In  October 
1790,  John  Nexvman  died  intestate,  leaving  Richard  his  brother 
and  heir.  In  November  1797,  Richard  died,  leaving  Richard 
his  son  his  heir,  then  a  minor.  In  ISOS,  the  last-named  Richard 
gave  a  warrant  of  attorney  to  the  lessor  of  the  plaintiff,  to  enter 

Q  t  up 


Doe  dem. 
Putland  V. 
Hikler, 
2  Barn.  &  A. 
782.  Lord 
Eldon  is  stated 
to  have  disap- 
provetl  of  this 
decision  oq 
several  occa- 
sions, Sugden 
Yen.  &  P.  440. 
445.  445. ; 
and  see  Sir  E. 
Sugden's  ob- 
servations on 
it,  Id.;  and 
see  the  observ- 
ations of  L.ortl 
Eldon  on  this 
doctrine, 
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^^^^•^^.'I*        up  judgment,  which  was  immediately  done.    In  1810,  Mr.  Dcn-^ 
^Thomas  wa/i,  the  trustee  of  tlie  term,  died  intestate,  leaving  J.  D.  his  sow 

P/umer,2jac.  and  next  of  kin.  In  1814,  Bichard  Ne-iiwiaUy  on  his  marriage, 
&  W.  i58.,and  settled  the  estate  to  the  use  of  himself  for  life,  with  remainder  in 
iCru.Dig.486.  strict  settlement.  In  1816  he  sold  and  conveyed  his  life  estate 
to  his  mother,  and  she  devised  the  estate  to  certain  persons  under 
whom  the  defendant  was  tenant.  In  1818,  the  lessor  of  plaintiff 
revived  the  judgment  by  scire  facias^  and  issued  an  elegit ;  and 
on  the  13th  of  iVf/;r/;  1818,  an  inquisition  was  taken  thereon, 
and  then  the  ejectment  was  brought.  In  1819  (after  the  com- 
mencement of  the  ejectment),  John  Denman,  as  son  and  next  of 
kin  of  Mr.  Z).,  took  out  administration  to  him ;  and  by  direction 
of  the  devisees  of  the  purchaser,  in  the  usual  way  assigned  the 
term  to  Jo/i?i  Neivmafi,  a  trustee  for  them,  to  attend  the  inherit- 
ance. The  learned  judge  left  it  to  the  jury  to  presume  a  sur- 
render of  the  term,  which  they  did,  and  found  a  verdict  for  the 
lessor  of  the  plaintiff.  And  the  Court  of  King's  Bench  after- 
wards confirmed  the  direction,  the  Chief  Justice,  in  his  judgment, 
relying  principally  on  the  length  of  time  elapsed,  during  which 
the  term  was  never  dealt  with  or  recognised ;  especially  on  its 
not  having  been  in  anv  way  noticed  on  the  marriage  settlement 
made  in  1814,  and  the  conveyance  by  Eichard  ISIeianan  to  his 
mother  in  1816.  The  above  decision  powerfully  attracted  the 
attention  of  the  profession. 
Doe  V.  Put-  An  ejectment  was  afterwards  brought  by  the  Nexiomans  and  Den- 

v"^'f  "p '^^^  wfl?i  against  Pidland,  the  lessor  in  the  former  case,  to  recover  back 
(elh'edit  )^^^'  the  estate.  On  the  trial,  the  lessors  of  the  pkintifFproved  a  mort- 
gage  in  fee  to  one  Mark'ucici;  in  August  1814,  by  R.  Ne6:man  the 
son,  who  afterwards  made  the  marriage  settlement.  By  this  mort- 
gage, which  was  not  produced  on  the  former  ejectment,  all  deeds 
were  granted ;  and  it  contained  a  general  declaration  of  trust  of 
all  terms  for  the  mortgagee :  and  it  appeared  that  the  assignment 
of  the  term  in  1  779  was  delivered  over  to  Markx^iek,  and  was 
contained  in  a  schedule  of  tide  deeds,  made  at  the  time  of  the 
mortgage,  and  signed  by  Mark-joick ;  and  also,  that  by  a  deed  ni 
1819,  Xcii:?)ia?i,  the  trustee  of  the  1000  years'  term,  declared  that 
lie  would  stand  possessed  of  it  in  trust *for  Markidck,  to  secure 
the  mortgage  money.  Tlie  learned  judge  said  the  facts  were 
very  different  from  those  proved  on  the  former  trial.  Here  the 
deeds  were  handed  over  to  the  mortgagee  before  the  settlement 
and  conveyance,  which  accounted  for  the  term  not  being  men- 
tioned in  those  securities:  and  the  circumstance  of  the  deed 
having  been  scheduled  and  handed  over  to  Mark's:ick,  shewed 
that  the  term  had  not  been  surrendered ;  and  under  his  direction 
the  jury  found  that  the  term  was  subsisting  and  reserved  any 
question  of  law.  On  the  motion  for  a  new  trial,  the  Chief  Baron 
said  he  did  not  think  the  doctrine  of  presumption  a  correct 
doctrine.  It  was  a  very  serious  point ;  and  of  late  the  doctrine 
had  been  carried  to  a  very  frightful  extent.  The  court  gave  the 
defendant  leave  to  state  a  case  for  argument  on  another  question; 
but  the  point  as  to  the  surrender  of  the  term  was  put  at  rest; 

and 
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and  tlie  suit  was  afterwards  compromised  to  the  advantnge  of  the 

AV^here  a  term  was  created  in  1711  for  raising  portions,  and   Emeryv.  Gro- 
there  was  no  evidence  of  the  payment  of  the   portions,  and   a  ^^^^i ''  '^I'l^U- 
settlement  of  the  estate  took  place  in  IT^^,  containing  a  covenant  ^j.„^,'/^  Hol- 
that  it  was  free  from  incumbrances,  and  it  did  not  apjiear  that  an   man,  Sugden 
assignment  had  ever  been  made,  Sir  Jo/m  Leach  V.  C.  held,  that  Vcn.  &  P.  447. 
a  surrender  might  be  presumed;  and  that  in  matters  of  pre-  C^th  edit.) 
sumption  the  court  would  bind  a  purchaser,  where  it  could  give 
a  clear  direction  to  a  jury  in  flivour  of  the  fact. 

It  has  been  decided  that,  to  protect  a  purchaser  against  dower,   IMaundrell  v. 
it  is  necessary  to  take  an  actual  assignment  of  the  term  to  a  trustee  Maundrell, 
for  him;  but  this  appears  to  be  rather  an  excepted  case. ||  ^°  Veb. 259. 

The  entailing  of  a  term  is  not  within  the  statute  de  dojits  C07idif.,   Cas.  of  Perp. 
for  that  stiitute  extends  only  to  estates  of  inheritance,  and  not  to  5.  11. 
chattels,  which  the  rules  of  the  common  law  have  carried  into 
another  channel. 

And  therefore  in  this  case  the  trustee  and  tenant  in  tail  may  dis-  /^^-^  -^ 
pose  of  it  without  a  fine  or  recovery ;  and  this,  upon  valuable  con-  Gilb.  Law  of 
sideration,  will  bind  the  issue ;  because,  since  the  Chancery  are  not  Uses,  ig4, 
bound  by  the  statute,  they  are  at  liberty  to  direct  the  rules  of 
ecjuity,  and  it  is  not  equity  to  set  up  the  trust  to  the  issue  when  the 
ancestor  has  received  for  it  a  valuable  consideration. 

It  will  likewise  be  assets  to  pay  intestates'  debts,  for  all  chattels  ^f>id. 

of  intestates  are  assets  at  common  law;  and  it  is  not  eauitv  to  l-'^  term  to 
,^■,,.^  .^  -4.     *-U         •  ^  attend  the  in- 

dn-ect  It  otherwise.  heritance  is 

real  assets  in  the  hands  of  the  heir;  for  the  statute  of  frauds  having  made  a  trust  in  fee 
assets  in  the  hands  of  the  heir,  the  term  which  follows  the  inheritance,  and  which  is  subject  to 
all  charges  which  aflect  the  inheritance,  must  be  so  also.  Attorney-General  v.  Sir  G.  Sandys, 
Hardr.  489.     Willoughby  v.  ^yilloughby,  1  Term  R.  76G.] 

But,  if  the  inheritance  of  a  use  be  entailed,  the  alienation  of  Gilb.  Law  of 
tenant  in  tail  will  not  devest  it  out  of  the  issue;  for  it  is  within  |^^*»  ^.^•^* 
the  intent  of  the  statute  dedo?ns,  which  says,  that  if  an  estate  be  ''   °'    '*'  ~*^'" 
thus  limited,  the  donee  shall  not  alien  to  prejudice  his  issue ; 
and  the  Chancery  interpreting  men's  contracts,  is  bound  by  the 
intent  of  an  act  of  parliament. 

li'  a  term  be  given  to  A.  in  trust  for  B.  in  tail,  with  remainder  Gilb.  Law  of 
over,  attendant  on  an  inheritance,  and  A.  surrender  to  B.,  this  Uses,  i65. 
shall  not  destroy  the  remainder ;  for  though  the  surrender  destroys 
the  estate  at  law,  yet  the  trust  remains  in  equit}',  if  the  party  had 
notice. 

But  in  case  A.  or  B.  had  aliened  upon  valuable  consideration,  /(/,  jj/^/. 
without  notice,  this  would  have  destroyed  the  equity  of  the  issue 
and  the  remainder-man. 

2.  Of  Terms  in  Gross. 

Conceniing  terms  in  gross  much  hath  been  said  already ;  it 
only  remains  to  add,  that 

If  a  lease  be  limited  in  trust,  and  the  trustee  renew  the  lease,   1  Ch. Cas.  190. 
it  shall  be  to  the  benefit  of  cestui  que  trust ;  for  if  the  trustee  take  Holt  v.  Holt. 

on 
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IjKeech  V.  on  him  the  trust,  he  takes  upon  him  to  act  for  the  benefit  of  the 

Sandford,  Sel.    pj^^ty  to  whom  the  advantaije  of  the  term  was  oricrinallv  designed. 
Clian.Ca.  Cl.     >■       •'  "  a         j  o 

Abney  v.  Miller,  2  Atk.  593.    Edwards  v.  Lewis,  3  Atk,  533.    James  v.  Dean,   1 1  Ves.  58.3. 

15Ves.  236.     So,  if  a  mortgagee  renew  a  lease,  it  enures  to  the  benefit  of  the  mortgagor, 

2  Freem.  13.     If  partners  hold  a  lease,  and  one  obtain  a  renewal,  both  shall  have  the  benefit 

of  it,  10  Ves.  29.;  and  the  rule  is  the  same  as  to  joint  lessees.   Palmer  v.  Young,  1  Vern.  276.; 

and  see  Gilb.  on  Uses  by  Sugden,  560.  7iotu.\\ 

3.   Where  Lands  are  limited  to  Trustees  to  jpay  over  the  Rents 

and  Profits. 

1  Vern.  415.  If  lands  are  devised  to  trustees  and  their  heirs,  in  trust  for  a 

Nevil  V.  feme  covert,  and  that  the  trustees  shall  from  time  to  time  pay  and 

Saunders.         dispose  of  the  rents  and  profits  to  the  said  feme  covert,  or  to  such 

persons  as  she,  whether  sole  or  covert,  shall  appoint,  and  that  her 

husband  shall  have  no  benefit  thereof;  and  as  to  the  inheritance, 

in  trust  to  such  persons  as  she  by  will,  or  other  writings  under 

her  hand,  shall  appoint ;  and  for  want  of  such  appointment,  to 

her  and  her  heirs ,-  this  shall  be  a  trust,  and  not  a  use  executed 

by  the  statute. 

1  Salk.  228.  But,  where  a  man  devised  the  rents  and  profits  of  certain  lands 

South  V.  Al-      to  T,  B.  the  wife  of  W.  B.  during  her  natural  life,  to  be  paid  by 

"^^'e~'p"         his  executors,  into  her  own  hands,  witliout  the  intermeddling  of 

and  5  Mod.       ^er  husband,  and  after  her  decease  he  devised  them  to  others;  it 

63.  by  the         was  held  by  Bolcehy  and  li^yre^  Justices,  that  the  lands  themselves 

name  of  Bush    belonjred  to  the  wife,  afTainst  Holt  C.  J.,  who  held  strongly,  that 

^'j    j"u       '    the  executors  were  only  trustees  for  the  wife, 
judged  by  •' 

two  Justices  against  the  opinion  of  Holt  C.  J. ;  but  the  reporters  differ  as  to  the  opinion  of 
the  Chief  Justice. 

1  Cas.  Eq.  Likewise  where  lands  were  devised  to  trustees  and  their  heirs, 

Abr.  383.  jj^  trust  to  pay  several  legacies  and  annuities,  and  to  pay  the  sur- 

jones  V.     le  j^^^  ^^  ^.j^^  rents  and  profits  to  a  married  woman,  durinfj  her 

Lord  Sav  and  {.„     ^      ,                     ^         ^                 i        i       i  i    i-                   i     r       i 

Seal.  [3Bro.  hr^,  tor  her  separate  use,  or  as  she  should  direct;  and  iiiter  her 

P.  C.  458.          death  the  trustees  to  stand  seised  to  the  use  of  the  heirs  of  her 
S.  C.J  body,  with  remainders  over :  the  question  was.  Whether  this  de- 

vise to  pay  the  surplus  of  the  rents  and  profits  to  the  wife,  was 
such  a  use  or  trust  as  was  executed  by  the  27  H.  8.;  for  if  it 
was,  then  it  was  urged,  that  she  being  tenant  for  life,  the  limit- 
ation after  to  the  heirs  of  her  body  being  coupled  with  it,  gave 
her  an  estate-tail,  according  to  Shelli/s  case,  1  Rep. ;  but,  if  it  did 
not,  then  the  eldest  son  was  to  take  as  a  purchaser.  It  was  held 
by  the  court,  that  she  had  only  a  trust  for  life,  and,  consequently, 
the  heirs  of  her  body  must  take  by  purchase;  and  the  rather  in 
this  case,  because  it  was  limited  to  the  heirs  of  her  body  severally 
and  successively,  as  they  should  be  in  seniority  of  age  and  priority 
of  birth,  and  the  heirs  of  their  respective  bodies  issuing.  And  a 
difference  was  taken  between  this  case  and  that  of  Broughton  and 
JLangley^  2  Salk.,  for  there  it  was  to  permit  A.  to  receive  the  rents 
and  profits  for  life ;  but  here  it  is  a  trust  in  the  trustees  to  pay  over 
the  rents  and  profits  to  such  and  such  persons;  and  therefore  the 
estate  must  remain  in  them  to  answer  these  trusts ;  otherwise  she 
must  be  the  trustee,  contrary  to  the  express  words  of  the  will. 

But, 
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But,  if  lands  are  devised  to  trustees  and  their  heirs,  on  trust  to  2  Salk.  g79. 

permit  J.  to  take  the  profits  for  his  Hfe,  and  after  the  trustees  to  L.^g^^^'^nc'i 

stand  seised  to  the  use  of  the  heirs  of  the  body  of  A.,  A.  has  an  p'er^HoH  C.J. 

estate  tail  executed  in  him  ;  for  this  bein<T  a  plain  trust  at  com-  the  same  point 

mon  law,  what  is  so,  must  be  executed  by  the  statute,  which  men-  co)it.  in  the 

tions  the  word  tncst  as  well  as  use.  '^u^!."^ ^n^' 

chett  V.  Uur- 

dant,  2  Vent.  312.  is  not  law. 

[A  testator  devised  lands  to  trustees  upon  trust,  that  they,  their  Shapland  v. 
heirs  and  assigns,  should  yearly,  by  equal  quarterly  payments,  by  Smitli,  1  Bro. 
and  out  of  the  rents  and  profits  of  the  premises,  after  deducting  '-""•^*"  '■^- 
rates,  taxes,  repairs,  and  expenses,  pay  such  clear  sum  as  should 
then  remain  to  his  brother  C.  S.  and  his  assigns,  during  his  natural 
life,  and  after  his  decease  to  the  use  and  behoof  of  the  heirs  male 
of  the  body  of  the  said  C.  S.  lawfully  to  be  begotten,  as  they 
should  be  in  priority  of  birth  ;  and  in  default  of  such  issue,  re- 
mainder over.  Ej/re  B.,  and  Master  Holford,  thought  that  the 
estate  for  life  was  executed  in  C.  S. ;  but  Master  Hdt  differed. 
And  upon  a  rehearing  Lord  Chancellor  TJuaioi\:e  expressed  his 
opinion,  that  the  trustees  being  to  pay  the  taxes  and  repairs,  they 
must  have  an  interest  in  the  premises ;  and  therefore  that  the  legal 
estate  for  the  life  of  C.S.  was  in  them;  and  that  C.  S.  had  only 
an  equitable  estate  for  life,  and  the  subsequent  estate  being  exe- 
cuted could  not  unite ;  and  of  course  that  a  recovery  suffered  by 
C.  S.  was  void. 

Again,  lands  were  devised  to  trustees  and  their  heirs,  upon  trust  Silvester  v. 
to  stand  seised  thereof  during  the  natural  life  of  testator's  son  Wilson, 
J.  S.,  to  such  use  and  behoof  as  after  mentioned,  viz.  that  the  ^ Term  R.  444. 
trustees  should  yearly  and  every  year,  during  the  natural  life  of  ^'  xf  ^^'>"',? 
the  said  J.  S.,  take  and  receive  the  rents,  issues,  and  yearly  pro-  3  Qq^^  ^  Pufl^ 
fits  of  the  premises  ;  and  the  testator  ordered,  that  such  rents,   its.  Tenny  v. 
issues,  and  yearly  profits  should  be  applied  for  the  subsistence  and  ^'?.°''{'  _ 
maintenance  of  the  said  J.  S.  during  his  natural  life ;  and  im-  j.jo["fon'^y 
mediately  from  and  after  his  decease  he  devised  the  same  pre-  Hui^hes, 
mises  unto  the  heirs  of  the  said  J.  S.  lawfully  to  be  begotten,   g  Barn.  Sz  C. 
and  for  default  of  such  issue,  then  to  his  own  rifjht  heirs.     The  '^^'^-ll 
court  held,  that  the  use  was  not  executed  in  the  testators  son,  but 
in  the  trustees  during  his  life,  from  the  nature  of  the  trust  to  re- 
ceive and  pay  over  the  profits,  and  the  application  directed  for  the 
subsistence  and  maintenance  of  the  son,  by  which  the  testator 
seemed  to  invest  the  trustees  with  some  degree  of  discretionary 
power  in  that  respect.     And  there  being  nothing  in  the  nature 
of  the  trust  to  prevent  the  limitation  to  the  heir  of  his  body  from 
being  a  use  execided,  they  held  the  two  limitations  did  not  unite 
so  as  to  give  J.  S.  an  estate-tail.] 

I|  So,  where  a  devise  was  to  trustees  and  their  heirs,  upon  trust  Harton  v. 

to  permit  a  married  woman  to  receive  the  rents  and  profits  dur-  ^1"^'^°"' 

ing  her  life,  for  her  own  sole  and  separate  use,  notwithstanding  Lo^'^'^L  i\„» 
1  1-1  ...'^  .  ,.  Ill        "■'i. ;  and  see 

ner  coverture,  and  without  bemg  in  any  wise  subject  to  the  debts  Dqq  y  Simp» 

orcontroul  of  her  then  or  after  taken  husband,  and  her  receipt  son,  5  East, 

alone 
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eWill.Saund 
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Doe  dem. 
Leicester  v. 

2  Taunt.  109. 

Somerv'ille  v. 

Lethbriclge, 

6  Terra  R"  213 

Keene  v. 

Deardon, 

8  East,  248. 

Wrif;ht  v. 

Smith, 

12  East,  -155. 


alone  to  be  a  sufficient  discharge  with  remainder  over,  it  was 
held,  that  the  legal  estate  was  vested  in  the  trustees  ;  for  it  being 
the  intention  of  the  testator  to  secure  to  the  wife  a  separate  allow- 
ance, free  fi-om  the  controul  of  her  husband,  it  was  essentially 
necessary  that  the  trustees  should  take  the  estate  with  the  use 
executed  in  order  to  effectuate  that  intention. 

In  general  the  distinction  is  that  where  the  limitation  to 
trustees  and  their  heirs  is  in  trust  to  receive  the  rents  and  profits 
and  pay  them  over  to  A.  for  life,  this  use  to  A.  is  not  executed 
by  the  statute,  but  the  legal  estate  is  vested  in  the  trustees, 
to  enable  them  to  perform  the  will ;  but  where  the  limitation  is 
to  trustees  and  their  heirs  in  trust,  to  permit  and  sij-ffer  A.  to  re- 
ceive the  rents  and  profits  for  his  life,  the  use  is  executed  in  A., 
unless  it  be  necessary  the  use  should  be  executed  in  the  trustees, 
to  enable  them  to  perform  the  trust,  as  in  the  case  of  Harton  v. 
Hart  on,  supra. 

"Whei-e  the  devise  was  to  the  trustees  and  their  heirs,  in  trust 
to  pay  unto,  or  permit  and  suffer  the  testator's  niece  to  have,  re- 
ceive, and  take  the  rents  and  profits  for  her  life ;  it  was  held,  that 
the  use  was  executed  in  the  niece,  because  the  words  to  permit, 
&c.  came  last :  and  in  a  will,  the  last  words  shall  prevail. 

\Miere  somethinfj  is  to  be  done  bv  the  trustees  which  makes 
It  necessary  for  them  to  have  the  legal  estate,  such  as  payment 
of  the  rents  and  profits  to  another's  separate  use,  or  of  the  debts 
of  the  testator,  or  to  pay  rates  and  taxes,  and  keep  the  pre- 
mises in  repair,  or  the  like,  the  legal  estate  is  vested  in  them,  and 
the  grantee  or  devisee  has  only  a  trust-estate,  jj 
Gregory  v.  Henderson,  4  Taunt.  772.    Murthwaite  v.  Barnard,  2  Bro.  &  B.  625. 

(I)  Of  resulting  Uses,  or  Uses  by  Implication. 


TJERE  it  is  to  be  premised  that  the  mere  alteration  of  pos- 
session does  not,  in  equity,  give  a  right,  but  it  sliall  be  to  the 
use  of  the  donor,  S)C.,  unless  the  use  is  expressed,  or  there  is  a 
valuable  consideration.     Thus, 


jlResulting 
uses  are  ex- 
pressly ex- 
cepted out  of 
the  Statute  of 

Frauds,  which  requires  declarations  of  trusts  to  be  in  writing.  29  Car.  2.  c.  5.  §  7,  S.  But 
for  this  exception  there  could  have  been  no  resulting  use  upon  a  fine,  feoffment,  or  recovery, 
thoush  made  without  consideration.  But  as  a  use  only  results  by  presumption  of  law,  it 
may  be  rebutted  by  even  a  parol  declaration  in  favour  of  the  person  to  whom  the  assurance 
is  made.     See  Gilb.  by  Sugden,  118.|1 

Bro.  Feoff,  al  If  a  man  makes  a  feoffment  without  consideration,  and  ex- 
Uses,  pi.  32.  presses  no  use,  the  feoffment  is  intended  by  the  law  to  be  to  the 
JhVlaw  m?kes  "^^  of  the  feofibr  and  his  heirs. 

rot  any  consideration,  because  the  feoffee  shall  not  hold  of  the  feoffor,  &c.,  but  of  him  of 
whom  "the  feoffor  held  :  and  this  by  the  statute  of  quia  emptores,  &c.    Dy.  146.  b.  pi.  71.  S.  P. 

Arg.  in  case  of  Villers  v.  Beaumont. But,  before  the  statute  of  giiia  emptorcs  terrarum,  if 

a  man  made  a  deed  of  feoffment  without  any  consideration  or  cause,  the  feoffee  should 
have  had  this  to  his  own  use,  because  there  was  tenure  between  feoffor  and  feoffee, 
Dy.  146.  b.  pi.  71.    Villers  v.  Beaumont;  and  see  Barnard.  Chan.  R.  587.  Lloyd  v.Spillit. 

And.  37.  But,  if  one,  without  any  consideration,   enfeoffs  another  by 

pi.  95  Anon,     deed,  to  hold  to  the  feoffee  and  his  heirs  to  his  own  use,  and  the 

feoffee 


case. 
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feoffee  suffers  the  feoffor  to  occupy  the  land  several  years,  yet  the   There  is  a  dif- 
right  is  in  the  feoffee ;  because  express  use  is  contained  in  the  tween  misinrr 
deed,  which  is  sufficient  without  other  consideration.    The  same  y^^^^^  ^y  ^^^^^ 
law  is,  when  a  feoffment  is  made  to  the  use  of  a  stranger  and  his  feoffment,  or 
heirs.  other  convey- 

ance, whicli 
operates  by  transmutation  of  possession,  and  uses  raised  by  covenant;  for  upon  the  first,  if  no 
uses  were  expressed,  it  is  equity  that  assigns  the  feoffor  to  have  the  use ;  for  by  the  law  the 
feoffor  has  parted  with  all  his  interest ;  but,  where  he  expresses  uses,  there  can  be  no  equity  in 
giving  him  the  use  against  his  own  will ;  and  there  can  be  no  presumption  that  the  conveyance 
was  to  the  use  of  the  feoffor  against  his  own  declaration.  But  in  case  of  a  covenant,  it  is  equity 
that  must  give  a  use,  for  the  person  can  have  no  right  by  law ;  therefore,  in  such  case,  there 
can  be  no  use  without  a  consideration ;  for  there  is  no  equity  that  there  should.  Gilb.  Law  of 
Uses,  &c.  222,  223. 

That  which  cannot  vest  in  him  to  whom  it  is  limited,  shall  re-  2  Le.  19.  pi. 
turn  to  the  feoffor ;  as,  if  I  make  a  feoffment  in  fee  to  the  use  of  ;^^J"  Brent's 
myself  for  life,  and  after  to  the  use  of  my  second  wife,  all  the  fee 
is  now  in  me ;  and  when  I  take  a  second  wife,  then  the  feoffees 
shall  be  seised  to  the  use  of  such  wife  in  remainder  for  her  life  ; 
j)er  Mami'oocl  J. 

Likewise,  if  one  seised  of  land  of  the  part  of  his  mother  makes  2  Rep.  58.  a. 
feoffment  in  fee  without  consideration,  he  shall  be  seised  as  he  was  Beckwith's 
before,  viz.  of  the  part  of  the  mother.  '^'^^^' 

In  like  manner,  if  a  man  suffers  a  common  recovery,  or  levies  a  „    , 
fine  [a)  of  land,  and  limits  no  use,  this  shall  be  to  the  use  of  him  Bury  v.  Taylor, 
who  suffers  the  recovery  or  levies  the  fine.  Where  one 

seised  in  tail  suffers  a  recovery,  and  declares  no  use,  the  use  results  to  the  tenant  in  tail,  and 
he  becomes  seised  in  fee  by  virtue  of  the  recovery,  because  the  recoveror  is  tenant  in  fee- 
simple,  and  then  no  uses  are  declared  of  that  recovery ;  and  where  no  consideration  appears 
from  the  recoveror,  the  recovery  can  be  to  no  other  purpose  than  to  dock  the  entail.  Gilb. 
Law  of  Uses,  61.  [{a)  But  there  is  a  difference  between  a  fine  or  recovery  as  to  the  operation 
on  the  descent.  If  tenant  in  tail  by  descent  ex  parte  maternu  suffer  a  recovery,  in  that  case,  it 
is  true,  the  estate  will  continue  notwithstanding  the  recovery  in  the  same  line,  and  descend  to 
the  heirs  ex  parte  maternu  ;  but  if  tenant  in  tail  by  purchase,  with  a  reversion  in  fee  by  descent, 
both  ex  parte  maternu,  suffer  a  recovery,  he  must  take  the  resulting  fee  as  a  purchaser.  For 
the  estate  that  passes  by  the  recovery  is  the  estate-tail,  the  old  estate-tail,  now  considered  as  a 
fee  :  the  party  comes  in  in  continuance  of  that  estate-tail ;  which,  being  by  purchase,  must  of 
course  descend  to  the  heir  at  lav/.  But  it  is  otherwise,  where  tenant  in  tail,  with  remainder  to 
himself  in  fee,  levies  a  fine;  for  the  fine  extinguishes  the  estate-tail,  and  passes  a  base  or 
qualified  fee;  and  that  fee  becomes  merged  in  the  other  fee;  and  the  reversion  being  so  let  in, 
the  estate  continues  in  the  same  line.  Martin  v.  Tregonwell,  2  Stra.  1179.  1  Wils.  2.  66.  S.  C. 
4Bro.  P.  C.  486.  S.C.  5  Term  R.  107.  S.C.  Roe  v.  Baldwere,  jTermR.  104.  Symonds  v. 
Cudmore,  1  Salk.  558.  Carth.  2,58.  S.  C.  Skin.  559.  S.  C.  1  Show.  370.  4  Mod.  1.  S".  C] 

Likewise,  if  two  join  in  a  common  recovery  where  one  has  2  Roll.  Abr. 
nodiing  in  the  land,  and  no  use  is  limited  upon  it,  this  shall  be  "^^• 
to  the  use  of  him  only  who  had  the  interest  in  the  land,  and  no 
use  shall  arise  to  the  stranger. 

Also,  if^.  tenant  for  life,  and  JB.  in  reversion  or  remainder  2Rep.  5s.  a. 
levy  a  fine,  generally,  the  use  shall  be  to  A.  for  life,  the  reversion  Beckwith's 
or  remainder  to  B.  in  fee;  for  each  grants  that  which  he  lawfully  '^^^^• 
may,  and  each  shall  have  the  use  which  the  law  vests  in  them 
according  to  the  estate  which  they  convey  over. 

So,  if  there  are  two  joint-tenants,  the  one  for  life,  and  the  other  Id.  ibid. 
in  fee,  and  they  levy  a  fine  without  declaring  any  use,  the  use 
shall  be  to  them  of  the  same  estate  as  they  had  before  in  the  land. 

[Where  a  person  seised  in  fee  makes  a  feoffment  in  fee  with-  Co.  Litt.  23.  a. 

out 
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ford,  1  Vent. 
572. 


Penhayv.Hiir- 
rell,  2  Verii. 
370. 


out  valuable  consideration  to  divers  particular  uses,  so  much  of 
the  uses  as  he  disposes  not  of  is  in  him  as  his  ancient  use  in  point 
of  reverter.  Therefore  where  A.,  seised  in  fee,  covenanted  to 
stand  seised  to  the  use  of  /lis  heirs  male  begotten  or  to  he  begotten 
on  the  body  of  his  second  wife,  it  was  upon  this  principle  holden 
by  Hale  C.  J.  and  two  other  judges,  that  A.  took  an  estate  for  his 
own  life  by  implication. 

So,  where  the  immediate  use  is  limited  away  for  years  only,  and 
no  use  limited  of  tlie  freehold  till  the  grantor's  death,  the  use  of 
the  freehold  shall  in  that  case  result  to  the  grantor,  and  he  shall 
take  an  estate  for  life  by  implication.  As,  where  an  estate  was 
conveyed  by  A.  to  the  use  of  trustees  for  seventy  years,  if  A. 
should  so  long  live,  remainder  to  trustees  for  3000  years,  and 
from  and  after  the  death  of  A.  to  B.  his  son  for  life ;  it  was  ob- 
jected, that  the  limitation  to  B.  together  with  the  remainders 
over  were  void,  being  an  estate  of  freehold  to  commence  infuturo  ; 
for  the  first  freehold  estate  was  limited  to  B.,  which  v,as  not  to 
arise  until  the  death  of  A.,  and  no  estate  for  life  was  limited  to 
A.  unless  an  estate  for  life  should  be  supposed  to  result  to  him. 
After  solemn  argument  upon  the  point,  and  a  case  stated  to  the 
judges,  it  was  decreed,  that  an  estate  for  hfe  resulted  to  A.,  which 
supported  the  limitation  over. 

In  a  subsequent  case,  where  the  use  was  limited  to  the  grantor 
himself  for  ninetj'-nine  years,  remainder  to  the  use  of  the  trustees 
for  twenty-five  years,  remainder  to  (the  use  of)  the  heirs  male  of 
his  oivn  body,  remainder  to  his  own  right  heirs ;  the  court  held 
the  limitation  to  the  heirs  male  of  the  body  to  be  void,  because 
there  was  no  preceding  freehold  limited  to  support  it,  and  that 
it  should  not  be  implied  contrary  to  the  intent  of  the  conveyance  ; 
that  there  the  estate  took  effect  by  transmutation  of  possession 
out  of  the  seisin  of  the  trustees,  and  not  like  Fenii-ick  (should  be 
Pibns)  and  Mi  fjord's  case,  where  the  owner  covenanted  to  stand 
seised  to  the  use  of  the  heirs  of  his  body ;  and  PoVjcU  Justice  held, 
that  even  in  that  case,  if  there  had  been  an  exj^ress  estate  limited 
to  the  covenantor,  it  had  been  different. 

And  so  where  A.  by  marriage  settlement  conveyed  certain  lands 
to  the  use  of  himself  for  ninety-nine  years,  if  he  so  long  lived, 
and  after  to  the  use  of  trustees  for  two  hundred  vears,  remainder 
to  the  use  of  the  heirs  male  of  his  ov:n  body,  remainder  to  his  own 
right  heirs;  upon  a  case  referred  to  the  judges  of  C.  B.  from 
the  Court  of  Chancery,  they  held  the  limitation  to  the  heirs  male 
of  the  body  of  A.  void,  no  freehold  being  limited  to  any  person 
precedent  to  that  estate ;  and  that  no  estate  of  freehold  could 
result  to  A.  for  his  life  by  implication,  because  another  estate,  viz. 
son  V.Jackson,  fQj.  ninety-nine  years  if,  Sfc.  was  expressly  limited  to  him,  which 
The'case  in  would  be  inconsistent  with  a  freehold  by  implication. 
the  text  and  that  of  Adams  v.  Savage,  supra,  settled  the  rule,  that  a  contingent  me,  like  a  con- 
tingent remainder,  must  have  a  preceding  estate  to  support  it;  and  that  where  a  use  is  limited 
by  way  of  remainder,  it  cannot  take  effect  as  a  springing  use ;  and  see  Sir  E.  Sugden's  note, 
Ciilb.  on  U.  167,,  Sand,  on  U.  142.  (4th  edit.)|l 

And  where  the  use  was  expressly  limited  away  during  the  life 
of  the  grantor  instead  of  for  years  only,  it  has  been  held,  that 

the 
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2  Salk.  679.; 

and  vide 
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the  freehold  could  not  result  to  him,  so  as  to  unite  with  the  sub- 
sequent limitation  to  the  heirs  of  his  body. 

Thus,  E,  C,  on  his  intended  marriage,  settled  lands  by  deed  Tipi?'"  v. 
nnd  fine,  to  the  use  of  himself  and  his  heirs  till  the  marriage,  ,,^^^^'^  Mod'* 
and  afterwards  to  the  use  of  his  wife  for  life,  remainder  to  the  ^go. 
use  of  the  cognizees  in  the  fine,  and  their  heirs,  during  the  life  of 
E.  C,  upon  trust  to  permit  him  to  receive  the  rents  and  profits, 
remainder  to  the  sons  of  the  marriage  successively  in  tail  male, 
and  for  want  of  such  issue  to  the  heirs  of  the  body  of  the  said 
E.  C,  and  for  want  of  such  issue,  to  the  said  E.  C.  and  his  heirs. 
It  was  agreed  that  the  case  differed  from  that  of  Fenmclc  v.  Mit-  Moor,  284. 
ford,  for  there,  no  use  at  all  was  limited  /or  the  life  of  the  feoffor, 
which  left  a  vacancy  the  law  would  supply  by  implication  ;  but  in 
the  principal  case  there  being  an  express  estate  limited  to  the 
cognizees  during  the  life  of  E.  C,  there  was  no  room  left  for  any 
implication.  Besides  that  in  Mitford's  case,  it  was  held  to  be 
no  other  than  the  old  reversion  subsisting  in  the  feoffor;  but  the 
limitation  in  the  principal  case  being  of  a  new  estate,  viz.  an 
estate-tail^  could  not  be  any  part  of  the  old  estate,  which  was  a 
fee-simple.  And  though  it  was  contended,  that  the  law  would 
imply  an  estate  for  life  in  E.  C.  intermediate  between  the  estate 
of  the  cognizees  and  that  to  the  first  son  of  the  marriage,  because 
it  was  possible  that  the  cognizees  might  forfeit  or  surrender ;  yet 
the  whole  court  was  clearly  of  opinion,  that  the  limitation  to  the 
heirs  of  the  body  of  E.  C.  was  a  contingent  remainder,  and  such 
as  the  heir  would  take  hy  purchase,  and  not  by  descent ;  and  that 
the  case  differed  from  that  of  Fenivick  v.  Mitford  for  the  reasons 
before  given.    And  judgment  was  given  accordingly. 

So,   where  ^.  made  a  settlement  to  the  use  of  himself  for   iP.  W.  587. 
ninety-nine  years,  if  he  should  so  long  live,  remainder  to  the  Else  v. 
trustees  and  their  heirs  during  his  life,  &c.  remainder  to  the  use  *-'^"0''"^' 
of  the  heirs  of  his  body;  remainder  to  himself  in  fee  ;  Lord  Chan- 
cellor Co'isC'per  held  this  limitation  to  the  heirs  of  the  body  to  be 
plainly  a  contingent  remainder. 

And  in  a  case  where  A.,  having  two  sons  C.  and  D.  covenanted  Southcott  v. 
to  stand  seised  to  the  use  of  C.  and  the  heirs  male  of  his  body  on  ^^vt^^."' 
Jkf.  his  wife  to  be  begotten,  and  for  want  of  such  issue  to  the  heirs  q__    c,\j[qA 
male  of  his  (A.'s)  o-oim  body,  and  for  want  of  such  issue  to  his  own  207.  211. 
right  heirs  for  ever ;  C.  the  eldest  son  died,  leaving  issue  one  son 
and  several  daughters,  A.  died,  and  then  the  son  of  C.  died  with- 
out issue  :  the  court  held  the  limitation  to  the  heirs  of  the  body 
of  A.  to  be  words  o^ purchase,  and  to  vest  in  the  son  of  C.  upon 
the  death  of  ^.  as  heir  male  of  his  body  hy  purchase ;  and  that  on  Vide  Man- 
the  death  of  C's  son  it  descended  to  his  uncle  D.  as  heir  male  devile's  ease, 
of  the  body  of  A.performani  doni ;  and  not  hy  piurchase  as  heir  ^o.L\t,26.h. 
male  of  the  body  of  A.  he  not  being  heir,  as  his  nieces  were  living. 
They  allowed  no  estate  for  life  in  A.  by  implication,  and  seemed 
to  doubt  the  doctrine  in  the  case  of  Pibus  and  Mitford.     But 
this  difference  is  observable  between  the  two  cases ;  in  that  of  Feame's  C.  K. 
Pibus  and  Mitford,  the  covenantor  had  not  limited  any  use  at  all 
during  his  own  life ;  whereas,  in  Soidhcot  v.  Stowell,  the  covenantor 
had  limited  a  present  use  to  his  son  C.  in  tail. 

Arch" 
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^^  ills  cf  al.  ArcJidale  Palmer  and  his  son  John  Palmer,  upon  the  marriage  of 

5  B  '^  "^'''^'■1  -=■       ^'^®  ^'^'^  ^^^'■^^  "^•'  ^^^'''*^^^  certain  lands  to  the  use  of  Archdale  and 
2  Black? 687*.     his  heirs  until  the  marriage  ;  and  afterwards,   as  to  part  of  the 
lands  to  the  use  of  John  Palmer  for  life,   and  after  intermediate 
remainders,  (to  the  use  of  his  wife  for  life  and  of  his  sons  by  her 
or  any  other  woman  successively  in  tail  male,)  to  the  use  of  the 
heirs  male  of  the  body  of  the  said  Archdale  Palmer,  remainder  to 
the  use  of  the  heirs  of  the  body  of  John  Palmer,  remainder  to 
the  use  ot^  John  Palmer  his  heirs  and  assigns  ;  and  as  to  the  residue 
of  the  lands  to  the  use  o^  Archdale  for  life,  and  after  several  inter- 
mediate limitations,  (to  the  use  of  Joh?i  for  life  and  to  his  wife, 
in  part,  for  life,  and  of  the  sons  of  the  marriage  successively  in 
tail  male,)  to  the  use  of  John  and  the  heirs  male  of  his  body, 
remainder  to  the  use  of  Archdale,  his  heirs  and  assigns.     Johi 
died  without  issue  male  in  the  lifetime  of  his  father,  leaving  A. 
his  widow  and  one   daughter   by  her,   named  Ann.     Archdale 
afterwards  by  his  will,  noticing  that  by  the  death  of  his  eldest 
son  John  without  issue  male,  that  part  of  his  estate  then  in  pos- 
session was,  by  the  said  marriage  settlement,  vested  in  him  in 
fee-simple,  devised  the  said  estate  to  his  son  William  Palmer  for 
life,  with  remainder  to  his  sons  successively  in  tail-male,  and  for 
want  of  such  issue,  to  the  heirs  mcde  of  his  (testator's)  body  be- 
gotten, and  for  want  of  such  issue  to  his  own  right  heirs  for  ever. 
Archdale  died,  leaving  his  said  grand-daughter  Ann  his  heir  at 
law,  and  his  son  William  Palmer  who  (as  well  as  John  his  deceased 
brother)  was  the  testator's  issue  by  a  first  wife,  and  also  leaving 
Henry,  an  eldest  son,  and  several  other  children  by  his  second 
wife.     Afterwards  JVilliam  Palmer,  who  at  his  father's  death  was 
heirmale  of  his  hody,  died,  leaving  a  son,  who  died  leaving  a  son 
Henry  John,  who  died  an  infant  without  issue;  and  no  recovery 
was  suffered  by  JVilliam  or  his  son.     Upon  the  death  o^  Henry 
John,   Hemy,   the  eldest  son  and  heir   male   of  the   body  of 
Archdale  by  his  second  wife,  entered  upon  that  part  of  the  estate 
which  was  by  Archdale'^  will  devised  to  the  heirs  ?;zaZ^of  his  body. 
And  afterwards,   upon  the  death   of  Ann  the  widow  of  John, 
Henry  took  possession,  as  heir  male  oj^the  iod/z/ry  Archdale,  of  the 
lands  which  she  had  held  forher  life  under  the  settlement.    Upon 
a  bill  filed  by  Ann  the  daughter  of  John,  and  heir  general  of 
Archdale  and  her  husband,  claiming  in  her  right,  as  heir  at  la\D 
ayid  heir  of  the  hody  o/"  John  Palmer,  to  be  entitled,  on  failure  of 
issue  male  of  the  whole  blood,  to  that  part  of  the  estate  which 
was  limited  by  the  settlement  to  Johii  Palmer  in  fee;  and  also 
claiming  in  her  right,  as  heir  at  lata  of  Archdale,  to  be  entitled 
to  the  estates  of  which  the  reversion  in  fee  was  limited  to  him  by 
the  settlement,  as  not  devised  by  his  will ;  a  case  was  made  for 
the  opinion  of  the  judges  of  the  King's  Bench,  upon  the  question, 
Whether  any  and  what  estate  passed  by  the  settlement  to  the 
defendant  Henyy  Palmer,  as  heir  male  of  the  body  of  Archdale 
Pcdmer  the  grantor  ?    And  whether  any  and  what  estate  passed 
to  the  said  defendant  Henry  Palmer  as  heir  male  of  the  body  of 
the  said  Archdale  Palmer,  by  his  will?    Upon  which  the  judges 
certified  they  were  of  opinion;  that  the  defendant  Henry  Palmer, 

by 
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by  the  settlement,  took  hy  descent  as  heir  male  of  the  body  of 

Ardidale  Palmer  the  grantor.     That  in  case  a  tJiird.  j^ersoji  had 

been  the  grantor,  they  should  have  thought  that  Henri/  Palmer 

would  have  taken  an  estate  in  tail  male  bij  j'Uf'f-'tic^sr,  under  the 

description  of  /leir  male  of  Archdale  Palmer.    And  that  they  were 

of  opinion,  that  an  estate  in  tail  male  passed  to  the  defendant 

Henry  Palmer,  as  heir  male  of  the  body  of  Archdale  Palmer  by 

his  "doill. 

No  estate  for  life  can  arise  by  implication,  or  by  way  of  result-  2  Salk.  675. 

in£T  use,  to  a  person  who  was  not  the  owner  of  the  estate  granted,   r,^^'^.''  ^1 
A         1  11        1         1      -^    1      .    1       c  CI         •(•  1    1       1  1       Speed,  show. 

As,  where  husband  and  wire  levied  a  fine  or  tlie  wite  s  land  to  the  q^s.  Pari.  104. 

use  of  the  heirs  of  the  body  of  the  husband  on  the  tdfe  begotten,  and 

for  defaidt  of  such  issue  to  the  use  of  the  right  heirs  of  the  husband; 

they  had  issue;  the  wife  died,  then  the  issue  died,  and  then  the 

luisband  died  ;  and  the  question  was,   Whether  the  heir  of  the 

husband  or  the  heir  of  the  wife  should  have  the  lands  ?  And  the 

court  held,  that  no  estate  for  life  could  arise  to  the  husband  by 

implicatioii,  because  the  estate  was  the  wife's,  to  which  he  was  a 

stranger;  therefore  the  limitation  to  the  heirs  of  the  husband, 

Si'c.  was  void,  for  want  of  a   preceding  freehold  to  support  it. 

An  implied  estate  in  the  wife  for  her  lite  would  not  do  as  she  died 

before  her  husband,  and,  consequently,  before  the  remainder  to 

his  heir  could  commence. 

So,  where  a  marriage  settlement  was  made  by  a  third  person   Vide  i  P.  W. 

to  the  use  of  A.  the  husband  for  ninety-nine  years,  remainder  to  ^.'^-  P'^^  ^• 

,.-,.,.„  <  -^  .     1  •         lippinscase 

trustees  during  his  life,  to  support  contingent  remainders,  remain-  ji^^,.g  cited- 

der  to  the  wife  for  life,  remainder  to  the  first,  Syc.  son  of  the  mar-  and  videJenk. 

riage,  remainder  to  the  heirs  of  the  body  of  A.,  remainder  to  his  Cent.  248. 

rigid  heirs :  here  the  freehold  during  A.' s  life  being  limited  to  ^•^^• 

trustees,  and  he  taking  only  a  term  of  years,  and  the  estate  not 

moving  from  him,   (for  if  it  had,  the  limitation  to  his  right  heirs 

would  have  been  the  old  reversion,)  the  remainder  to  his  heirs 

was  a  contingent  remainder. 

And  where  lands  were  devised  to  C.  for  the  term  of  ninety  Harris  v. 
years  if  he  should  so  long  live,  and  afterwards  to  the  heirs  of  Barnes, 4 Burr. 
C.'r;  body,  it  was  held,  that  it  vested  in  the  heir  by  purchase.  "^^^*  ' 

Indeed  in  a  case  where  the  testator  devised  in  remainder  (after 
limitations  to  his  brother  W.  and  his  heirs  male)  to  the  heirs  male 
of  his  brother  JV.'s  sons  (who  then  had  two  sons  living),  without 
any  antecedent  devise  to  those  sons  themselves,  and  by  a  schedule  Hayes  v. 
annexed  to  the  will   and   referred  to  in  it   (which  the  special  g  Black  R 
verdict  found  to  be  part  of  the  will),  purporting  to  be  an  account  ggg^ 
how  the  testator  had  disposed  of  his  estates  by  his  will,  he  said, 
and  for  want  of  his  brother  ^F.'s  having  sons,  then  to  his  brother 
N.'s  sons,  and  for  want  of  sons,  then  over:   Upon  the  question, 
Whether  one  of  the  sons  of  N.  took  an  estate  tor  life  or  in  tail  ? 
the  Court  of  King's  Bench  in  Ireland  held  he  took  only  for  life. 
But  on  an  appeal  to  the  King's  Bench  in  England,  Lord  Mans- 
fcld,   in  delivering  the  opinion  of  the  court,  observed,  that  the 
only  doubt  was,  whether  by  the  words  of  the  will  the  sons  of 
N.  took  any  estate  bv  implication ;  that  such  doubt  was  removed 
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by  the  schedule,  which  expressly  o-ac^  an  estate  to  the  sons  ofi^. ; 

nnd  therefore  the  son  of  N.  took  an  estate  for  life  by  implication 

t/iits  explained,  which  being  conjoined  with  the  estate  expressly 

given  to  his  heirs  male  by  the  will,  would  by  the  known  rule  of 

law  mve  him  an  estate  in  tail  male.  —  But  this  case  turned  on 

the  operation  of  the  schedule. 

Sand,  on  Uses,       It  has  been  doubted,  Whether  there  can  be  a  resulting  use  on 

the  conveyance  by  lease  and  release ;  that  is  to  say,  if  a  bargain 

and  sale  in  consideration  of  money  is  made  to  J.  S.  for  a  year, 

and  then  a  release  is  made  to  him  in  fee,  without  any  further 

consideration  or  declaration  of  the  use,  whether  in  this  case  the 

use  will  result  to  the  releasor.  —  Thus,  where  A.  brought  covenant 

Shortridge  v.     as  assignee  of  a  reversion,   and  shewed,  that  the  lessor,  in  con- 

^^"ik  678        sideration  of  five  shillings,  bargained  and  sold  to  B.  for  a  year, 

7  Mod.  71.*      ^^^^  afterwards  released  to  him  and  his  heirs,  virtute  quorundam 

2  Ld.  Raym.      indentnr.  harganicE  venditionis  et  relaxatiojiis,  necnon  vigore  statuti 

798.  1  Lutw.     de  iisibns,  &c.  he  was  seised  in  fee  ;  it  was  objected,  that  the  use 

351.  ||bee         niust  be  intended  to  the  releasor  and  his  heirs,  because  no  con- 
band,  on  Uses,     -i./-,,  iiiii 
2.  60 70.         sideration  or  the  release,  nor  express  use,  appeared  by  the  pleacl- 

(4th  edit.)  Gil-  ings.    It  was  argued  in  this  case,  that  there  could  be  no  resulting 
^^'^^ySugden  use  on  a  lease  and  release;  that  nothing  passes  to  the  lessee  in 
'^'^'"  possession,  but  by  way  of  enlargement  of  the  estate  of  such  lessee ; 

for  it  does  not  operate  to  give  a  new  estate  of  the  reversion,  but  to 
increase  the  estate  in  possession,  according  to  the  words  of  it:  so 
it  does  not  work  by  merger  of  the  first  interest,  but  by  enlarging 
it :  that  if  the  release  enure  only  to  enlarge  the  estate,  the 
interest  enlarged  must  be  to  the  use  of  the  lessee,  else  it  cannot 
be  said  to  be  an  increase  of  it :  that  if  the  practice  had  not  pre- 
vailed to  the  contrary,  it  were  odd  to  limit  the  use  of  a  release 
to  any  but  the  lessee;  for  which  reason  it  is,  that  we  find  it  ex- 
pressed in  the  clause  in  the  lease,  on  which  the  lessor  intends  to 
build  his  release,  that  the  intent  of  the  lease  was  to  pass  an  estate 
by  release  upon  it,  for  the  use  of  a  third  person :  that  it  would 
be  absurd  to  say,  that  my  conveyance  should  have  no  other  oper- 
ation but  to  extinguish  or  merge  the  estate,  which  the  grantee  has 
already,  in  order  to  have  brought  it  back  to  me;  and  what  need 
could  there  be  of  such  a  way  ?  if  the  party  had  any  such  intent, 
it  might  soon  be  done  by  a  surrender :  that  if  it  had  been  ex- 
pressed in  the  deed  of  release,  that  he  had  already  made  him  a 
lease  for  3/(?ar5,  and  that  for  the  enlargement  of  that  estate  he 
made  the  release,  there  could  be  no  doubt  but  that  it  would  be 
to  the  use  of  the  releasee ;  and  there  is  no  difference  between 
the  cases,  since  this  release,  in  its  own  nature,  enures  by  way  of 
enlargement ;  besides,  here  is  also  a  valuable  consideration :  for 
the  lease  and  release  being  but  one  conveyance,  the  five  shillings, 
expressed  to  be  the  consideration  of  the  lease,  shall  extend  to  the 
release ;  and  also  the  acceptance  of  the  release  is  in  its  own  na- 
ture a  consideration,  for  it  implies  an  alteration  of  the  estate  of 
the  lessee,  the  consent  to  which  is  a  consideration  moving  from 
the  lessee;  and  the  only  motive  of  the  lessee's  parting  with  the 
old  estate  was  to  get  a  new  one.     On   the  other  side  it  was 

urged. 
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urged,  that  before  the  statute  of  27  H.  8.  c.  10.  if  ^.  made  a 
teoitment,  levied  a  fine,  or  suffered  a  recovery  without  a  use  de- 
clared, and  witliout  any  consideration,  the  feoffee,   conusee,  and 
recoveror  stood  seised  of  those  lands  to  the  use  of  ^. :  that  since 
the  statute  the  law  as  to  this  matter  is  not  altered  ;  for  the  statute 
only  mtended  to  execute  the  use  to  the  possession,   and  by  that 
means  to  destroy  the  use,  but  it  did  not  intend  to  make  any 
other  thmg  pass  by  the  conveyance  than  that  which  passed  be- 
fore; tliat  there  was  the  same  reason  the  use  should  not  pass  in 
a  release  without  consideration  or  express  declaration,   as  in  a 
leottment,  fine,   and   recovery ;  because   the  use  and  estate  are 
distmct,  and  though  the  estate  passes,  yet  the  use  does  not,  with- 
out a  consideration  or  express  limitation  of  it ;   and  they  are  as 
much  distinct  things  in  a  release  as  in  any  other  conveyance :  and 
the  precedents  are,  that  when  a  release  is  pleaded,   there  always 
mention  is  made  of  a  consideration  or  express  use.    2  Saund.  H 
277.    2  Ventr.  1 20.     Co.  Entr.  220.  264.  474.     To  the  objection 
that  this  release  enured  by  way  of  enlargement  of  the  lease  for  a 
year,  and  therefore  would  participate  of  the  consideration  of  it, 
and  that  the  lease  and  release  made  but  one  conveyance,  it  was 
answered,  that  though  the  lease  and  release  made  but  one  convey- 
ance as  to  the  passing  of  the  fee,  yet  they  were  in  truth  distinct 
conveyances,  and  had  different  operations,  the  one  by  the  statute 
ot  uses,  and  the  other  by  the  common  law:  that  as  to  what  was 
said,  that  the  release  enures  by  way  of  enlargement  of  the  estate 
ot  the  lessee,  it  is  true  that  it  gives  him  a  greater  estate  than  he 
Had  before,  but  that  notwithstanding  it  destroyed  the  estate  for 
years  by  merger,   and  it  cannot  participate  of  the  consideration 
which  IS  contained  in  the  lease,  which  is  perfectly  distinct.    How- 
ever, Holt  C.  J.  without  considering  the  operation  of  the  convey- 
ance, and  admitting  there  might  be  a  resulting  use  on  it,  held, 
that  the  manner  of  pleading  the  release,  as  above,  to  the  releasee, 
was  good;  and  that  if  a  feoffment  be  pleaded  in  the  same  manner,   See  Sand  95 
Without  shewing  the  use  or  a  consideration,  with  an  averment  96.  485.  '     ' 
^oirtute  cujus  the  feoffee  was  seised,  the  use  shall  be  intended  to 
be  to  the  feoffee :  that  that  was  the  form  of  pleading  before  the 
statute ;   and  the  statute  has  not  altered,    but  rather  confirmed, 
this  manner  of  pleadin/j-.] 

It  is  to  be  observed  likewise,  that  when  one  takes  a  feoffment,   Gilb.  Law  of 
having  notice  ot  the  several  uses  and  trusts,  there,   the  party  is  Uses,  7. 
supposed  to  take  it  under  those  uses  and  trusts;  for  the  law  will 
suppose  a  man's  actions  rather  just  than  otherwise. 

Iherefore,  if  a  feoffee  to  a  use  make  a  feoffinent  in  fee  upon  a  I'^-^^'^'^- 
valuable  consideration  with  notice,   the   second  feoffees  shall  be   The  reason  is, 
seised  to  the  former  uses  ;    for  the  consideration  imports  a  seisin  l^'ues'llr 
to  nis  own  use,  the  notice  a  seisin  to  the  former  uses  :  and  where   rupt  con- 
the  act  IS  capable  of  a  double  interpretation,  that  must  be  taken    science  to  bar- 
which  consists  most  with  equity.  S^'"  ^°''  ^» 

h  inrueThr"'  '"r^'  '"""^""'^  '"  ''^'^'''' '  ^'--f—  consideration  or  no'cotid'eSL 
of  Uses      B.    J.;  VT"^  °-  "^  "°'^'^'^  ^^"  ^^"^  "^  Chancery.     Lord  Bacon's  Read,  on  btat 
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1  Rep.  122. 

Chudleigh's 
case.  ||This  is 
the  rule  in 


2  Roll.  Abr.  Likewise,  if  A.  agrees  with  B.  to  lease  BlacJcacre  to  him  for 

"^S'*  certain  years,  and  afterwards,   before  he  has  made  the  lease, 

according  to  the  promise,  he  enfeoffs  C.  of  the  land  for  a  valuable 
consideration,  C.  having  notice  of  the  promise  before  the  feoff- 
ment made ;  C.  shall  be  compelled  in  Chancery  to  make  the  lease 
to  B.  according  to  the  promise,  because  of  his  notice. 

But,  where  a  man  takes  upon  a  valuable  consideration  without 
notice,  there,  he  is  supposed  to  take  it  to  his  own  use,  for  other- 
wise he  would  not  have  given  an  equivalent. 

Therefore,  if  a  feoffhient  be  made  with  consideration,  and 
without  notice,  the  feoffee  shall  be  seised  to  his  own  use,  for 
here  the  act  is  capable  of  no  other  construction. 

equity  at  this  day.  If  a  man  purchases  from  another  bona  fide  for  a  valuable  consideration, 
and  without  notice,  it  is  unimportant  that  the  seller  was  merely  a  trustee.  As  to  what  amounts 
to  notice  to  a  purchaser,  see  bugden's  Vend.  &  P.  p.  742.  et  seq.  (sth  edit.)ll 

Bro.  F.  a/.  Also,  if  feoffee  in  use  makes  a  gift  in  tail,  the  donee  shall  be 

Uses,  pi.  10.  seised  to  his  own  use  ;  for  there  is  a  consideration,  viz.  a  tenure 
between  them,  unless  he  express  a  use  upon  the  gift,  or  in  the 
gift ;  per  Brooke  J. 

If  the  feoffee  in  use  makes  a  lease  for  life,  he  shall  have  fealty; 
for  this  is  to  the  use  of  the  lessee,  if  a  use  be  not  expressly  re- 
served, S)-c.;  per  Brooke  J. 

In  like  manner,  if  he  devises  by  testament,  the  devisee  shall  be 
seised  to  his  own  use,  unless  it  be  otherwise  expressed ;  for  there 
is  a  consideration  implied. 

So,  if  a  feoff'ment  be  made  to  A.  to  enfeoff"  B.  to  the  use  of  C, 
and  A.  enfeoff"  B.  without  limiting  any  use,  yet  it  shall  be  to  the 
use  of  C. 


Id.  ibid. 


Id.  ibid. 


Noy,  19,  Per 
Popham  C.  J. 
in  case  of 
Yelverton  v. 
Yelverton. 
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Bro.  F.  al. 
Uses,  pi.  50 
cites  6  E.  6', 


TF  a  man  made  ^feoffment  in  fee  before  the  statute  of  uses, 
27  H.  8.  c.  10.  or  after  the  statute,  to  the  use  o/'W.  and  his  heirs 
till  A,  2^aid  ^Ql.  to  the  said  ?['.,  and  then  to  the  use  of  the  said  A. 
and  his  heirs,  and  after  comes  the  statute  of  uses  and  executes  the 
estates  in  JV.,  and  after  A.  pays  TV.  the  40/.,  there  A.  is  seised  in 
fee  if  he  enters,  by  severaL  But  by  some,  A.  shall  not  be  seised 
in  fee  by  the  said  payment,  unless  the  feoffees  enter  ;  qucEre  inde. 
And  therefore  it  seems  to  be  the  surest  way  to  enter  in  the  name 
of  the  feoffees,  and  in  his  own  name,  and  then  the  one  way  or  the 
other  the  entry  shall  be  good,  and  it  shall  make  A.  to  be  seised  in 
fee  :  and  therefore  a  man  at  this  day  may  make  a  feoffment  to 
uses,  and  the  use  shall  change  from  one  to  another  hy  act  ex  post 
facto  hy  circumstance,  as  well  as  it  should  before  the  statute  27 
H.  8.  of  uses. 

So,  if  I  limit  a  m^q  jointly  to  t'd'O  p)cr sons  not  \w  esse,  and  the  one 
comes  to  he  in  esse,  he  shall  take  the  entire  use ;  and  yet  if  the 

if  1  make  feoff-  ^^^'^^'  cfter'isoards  comes  in  esse,  he  shall  take  jointly  with  the  former. 

ment  to  the  use  of  my  wife  that  shall  be  and  my  first  begotten  son  for  their  lives;  and  I  marry, 

my  wife  takes  the  whole  use;  and  if  I  afterwards  have  a  son,  he  takes  jointly  with  my  wife. 

Lord  Bacon  on  the  Statute  of  Uses,  551. 

Where 


Ld.  Bacon  on 
the  Statute  of 
Uses, a5 1.  As, 
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Where  a  conveyance  was  made  by  fine  to  A.  B.  to  the  me  of  Dy.5i4.pl. 96. 
C  D.  and  jM.  his  '■^ifcfor  life,  and  the  longer  liver  of  them,  re-  ■^"^n. 
mainder  after  their  decease  to  the  tiseqfC's  exeadurs  for  six 
months,  and  after  the  six  months  ended,  to  the  use  o/'E.  and  F. 
his  icfo,  and  the  heirs  male  of  their  bodies,  remainder  to  C.  and 
his  heirs,  provided  ifC.  at  any  time  after  have  issue  of  his  body, 
or  any  wife  of  C.  at  his  decease  be  enseint  with  any  issue  begot- 
ten by  C.  then  after  such  issue  had,  and  after  500/.  x>aid  to  G.  or 
tendered  and  refused,  within  six  months  afer  the  birth  of  such 
issue,  then  the  use  of  the  said  lands,  immediately  after  the  de- 
cease of  the  said  C.  D.  and  M,  the  six  months  expired,  shall  be 
to  C.  and  the  heirs  of  his  body,  and  in  default  of  such  issue,  to  the 
right  heirs  of  the  said  C.  D. ;  M.  dies,  and  C.  marries  N.  Per 
Plo-joden  and  Dyer  —  Before  the  performance  of  the  contingent, 
C.  has  no  larger  estate  than  he  had  before. 

So,  where  A.  made  a  feoffment  to  the  use  of  himself  for  life,   ^'^     }\'J^^\ 
•     I       ^1-        -r    j:-      Tr  •     i       *     u-        •    1  *  i,   •  -a     Case  ot  Wood 

remamder  to  his  ix^fe  for  lifo,  remamder  to  his  right  heirs,  with  ^  Reynolds 

a  proviso  if  his  son  interrupted  his  wife  it  should  be  to  the  iise  of  cites  "it  as  the 

the  -Ji-ife  and  her  heirs  :  A.  made  a  lease  for  years,  to  begin  after  (a)  case  of  Leigh 

his  decease,  and  died  :  The  son  disturbed  the  wife ;   Resolved,  ^-  ^"p''''!V 

that  the  use  will  not  arise  to  give  the  wife  the  fee.  j^^  ^^j^j  ^le 

conceived  the  reason  thereof"  to  be,  because  the  use  limited  to  the  right  heirs  was  the  ancient 

reversion,  and  no  new  estate,  and  a  condition  cannot  be  annexed  thereto.  Ibid. Mo.  742. 

pi.  1022.  Barton's  case  savs,  it  was  to  begin  after  the(a)  wife's  decease.  Resolved,  by  Popkam 
and  Anderson  C.  J.  clearly,  that  the  future  use  was  checked  by  the  lease,  and  never  shall  arise; 
for  since  it  could  not  arise  at  the  death  of  the  wife,  by  reason  of  the  lease  for  years,  it  is 
destroyed  for  ever.  Yet  ?iotd  (says  the  reporter),  that  the  lease  was  only  an  interesse  termini 
all  the  time  of  the  wife's  life,  and  the  disturbance  which  ought  to  raise  the  use  in  fee  to  the 

wife,  was  made  in  her  life  before  the  commencement  of  the  lease. Gilb.  Law  of  Uses,  &c. 

138,  139.  cites  S.  C. ;  and  says,  the  wife  shall  not  have  the  reversion,  because  the  lease  has 
altered  it ;  for  there  is  the  same  estate  to  be  executed  in  the  wife  as  was  in  being  at  the  dispo- 
sition of  the  particular  estate. 

Likwise,  where  A.  bargained  and  sold  land  to  B.  a7id  his  heirs  Moor,  76 1. 
for  500/.,  2ipon  condition  that  if  A.  jjaid  B.  500/.  he  might  re-  P^'^ancerv" 
enter,  and  be  seised  to  the  tise  of  himself  and  his  heirs,  until  he  Holloway'v. 
attempt  to   alien  without  the  assent  of  ^.,  and  then  to  the  use  of  Pollard. 
B.  and  his  heirs,  and  a  fne  was  levied   to  those   uses  :  A.  paid 
the  500/.  and  entered ;  afterwards  A.  aliened  to  J.  S.  without 
the  absent  of  B.     Per  Lord  C.  Egerton,  —  No  use  will  arise  to 
B.,  because  B.,  entering  for  the  condition  broken,  ought  to  be  in 
of  the  old  use  and  estate,  and  cannot  be  seised  to  any  other  use. 

11  Provisoes  defeating  estates  actually  created  are  commonly  in- 
troduced in  settlements,  where  it  is  wished  that  on  accession  of 
another  estate,  the  one  settled  shall  go  over  to  another  branch  of 
the  family,  and  the  validity  of  such  provisoes  is  now  well  esta- 
blished. 

Thus  TJwmas  Heneage  devised  his  estate  to  trustees,  to  the  use  Doe  dem. 
of  his  son  G.  F.  Heneage  for  his  life,  remainder  to  the  use  of  Heneage  v. 
trustees,  to  support  contingent  remainders  during  the  life  of  the  4'rei.n?j(,  35, 
said  G.F.  H.,  and  to  permit  G.  F.  H.  to  receive  the  rents  during 
his  life,  remainder  to  the  first  and  other  sons  of  G.  F.  H.  succes- 
sively in  tail  male,  remainder  to  devisor's  son  J.  Heneage  ^ov\\\'e, 
remainder  to  trustees,  ^-c,  remainder  to  j.  Heneage's  sons  in  tail 
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successively,  remainder  to  the  third  and  other  sons  of  the  devisor 
in  tail,  with  an  ultimate  remainder  to  the  devisor's  right  heirs 
—  Provided,  that  in  case  it  should  happen  that  G.  F.  Heiieage, 
or  any  of  his  sons,  should  ever  inherit  or  take  the  estate  of  tes- 
tator's brother,  George  Heneage,  or  so  much  thereof  as  should 
exceed  the  devised  estate  by  lOOl.  per  o7m.,  then  the  uses  and 
estates  thereby  limited  in  favour  of  G.  F.  Hcneage,  or  any  son  of 
his,  should  cease,  determine,  and  be  void ;  and  in  such  case,  his 
will  was,  that  the  next  in  remainder,  according  to  the  uses  of  that 
hiswill,should  succeed  to  and  enjoy  his  said  estate  thereby  devised, 
as  if  his  said  son  G.  F.  Heneage,  or  any  such  son  or  sons  of  his, 
was  or  were  respectively  dead.  On  the  testator's  death,  G.  F. 
Heneage  entered  on  the  premises,  and  enjoyed  the  same  till  his 
death  in  1782.  George  Heneage,  the  devisor's  brother,  died  in 
1753,  leaving  a  will,  whereby  he  devised  his  estates  (exceeding 
in  value  the  estates  devised  by  Thomas  Heneage  by  100/.  and 
upwards)  to  his  nephew,  G.F.  Heneage,  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail ;  and,  on  his  uncle's  death,  G.  F. 
Heneage  entered  upon  the  estates  of  his  uncle,  and  enjoyed  the 
same  till  his  own  death  in  1782,  when  he  left  issue  the  defendant 
his  eldest  son,  and  the  lessor  of  the  plaintiff,  his  second  son.  At 
the  time  of  his  uncle's  death,  G.  F.  Heneage  had  no  son  ;  but  the 
defendant  and  the  lessor  of  the  plaintiff  were  afterwards  born. 
Thomas  Heneage,  the  son  of  the  testator  Thomas  Heneage,  died 
unmarried,  and  without  issue,  in  the  lifetime  of  George  Heneage  ; 
and  the  devisor,  Thomas  Heneage,  had  no  other  son.  The  ulti- 
mate limitation  in  the  will  of  Thomas  Heneage  was  vested  in  G. 
F.  Heneage,  as  heir  of  his  father,  Thomas  Heneage,  at  the  death 
of  George  Heneage  the  uncle.  On  the  death  of  G.  F.  Heneage, 
the  defendant,  his  eldest  son,  took,  under  the  devise  in  G.  H.'s 
the  uncle's  will,  an  estate  in  tail  male  in  his  uncle's  estates,  and 
was  still  in  possession  thereof.  Upon  the  death  of  G.  F.  Hen- 
eage, the  defendant  as  his  heir  also  entered  upon  the  premises 
in  question,  and  was  still  in  possession  thereof.  For  the  defend- 
ant, it  was  contended,  that  G.F. Heneage  having  had  no  son  at  the 
time  of  his  uncle  George's  death,  w^hen  he  became  entitled  to  his 
uncle's  estates,  there  was  no  person  then  in  esse  to  take  under 
the  contingent  use  limited  by  the  will  of  Thomas  Heneage,  and, 
consequently,  that  the  use  was  void,  and  the  defendant  was 
entitled  as  heir  at  law  to  the  devisor,  his  grandfather ;  but  the 
Court  of  King's  Bench  held,  that,  under  the  limitation  to  trus- 
tees to  preserve  contingent  remainders  during  the  life  of  G.  F. 
Heneage,  their  estate  continued  during  the  whole  hfe  of  G.  F.  H., 
and,  consequently,  preserved  the  contingent  uses  to  his  son. 

In  the  above  case  effect  was  given  to  the  limitation  to  trustees 
during  the  life  of  G.  F.  Heneas^e,  in  order  to  effectuate  the  clear 
intention  of  the  testator,  —  that  his  estiite,  and  that  of  his  brother 
George,  should  not  unite  in  the  same  son  of  G.  F.  Heneage. 
But  xdiere  there  ivas  a  person  in  esse  to  take  the  contingent  use 
at  the  time  of  the  determination  of  the  particular  estate,  the  same 
words  in  a  will  were  construed  not  to  give  the  trustees  an  estate 
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during  the  whole  life  of  the  particular  devisee,  since  such  a  con- 
struction would,  in  that  case,  defeat  the  clear  intention  of  the  tes- 
tator.    The;  case  was  :  —  Sir  JF.  Car7\  Bart,  devised  estates  to  Carr  v.  Earl  of 
trustees  to  the  use  of  his  grandson  W.  Haij,  second  son  of  his  Erroll,  6  East, 
daunrhter  the  Countess  of  Erroll,  for  life,  subject  to  the  provision  Tf-l^/J^^^^^ 
alter  mentioned,  with  remainder  to  trustees  during  the  lite  ot  n.  Sheffield, 
Hay,  to  preserve  contingent  uses  thereafter  limited,  but  to  per-  2  Brown  C.  C. 
mit  IV.  Haxj  to  receive  the  rents  and  profits  during  his  life,  re-  215.  Stanley 
mainder  to  the  use  of  the  first  son  of  the  body  of  \V.  Hay,  and   ^g  y^"^  ^^4 
then  to  his  second,  third,  fourth  sons,  S^c,  in  tail  male,  subject  qjh,.  Jn  Uses, 
to  the  provisoes,  S,-c. ;  and  in  default,  S^c,  to  the  use  of  the  third,  by  Sugden, 
fourth,  and  fifth,  and  every  other  son  of  the  Countess  oi Erroll  iSo.notd. 
in  tail  male,  subject  to  the  provisoes,  4'C. ;  and  in  default,  S)-c.  to 
the  use  of  the  second  son  of  George  Lord  Hay,  testator's  grand- 
son, and  the  heirs  male  of  his  body,  subject  to  the  j^rovisoes,  c^r. ; 
and  in  default,  S,'c.  to  the  use  of  the  third,  fourth,  fifth,  and  other 
sons,  of  the  said  George  Lord  Hay  in  tail  male,  subject,  3ic. ;  and 
in  default,  S)C.  to  the  use  of  his  grand-daughter   Lady  Charlotte 
Hay  (afterwards  Lady  C.  Carr,)  for  life,  subject  to  the  provisoes, 
4'c.,  with  remainder  to  trustees,  to  preserve  contingent  remain- 
ders, remainder  to  the  first  son  of  Lady  C.  i/.'s  body,  and  his  heirs 
male,  ^r.,  subject  to  the  provisoes,  Sfc.  —  Provided  that,  in  case 
his  grandson  JV.  Hay,  or  his  fii'st  or  any  other  son,  or  the  issue 
male  of  their  bodies,  or  the  third  or  any  other  son  of  Lady  Erroll, 
or  their  issue,  or  the  second  or  any  other  son  of  G.  Lord  H,  or 
their  issue,  or  his  grand-daughter  Lady  C.  H.  or  their  respec- 
tive first  or  any  other  son,  or  the  issue  male  of  their  respective 
bodies,  or  any  of  them,  should  become  entitled  to  the  said  estates, 
and  the  person  so  entitled  should  afterwards  become  entitled  to 
the  earldom  of  Erroll,  then,  and   from  thenceforth,  the  use  and 
estate  thereby  limited  to  such  person  so  becoming  entitled,  should 
cease  and  be  void  as  if  such  person  were  dead  without  issue ; 
and  the  estates  thereby  devised  should  go  and  remain  to  the  use 
of  the  person  next  in  remainder,  to  such  person  so  becoming  en- 
titled as  aforesaid.     At  the  decease  of  the  testator,  his  grandson 
JVilliam  Hay,  the  second  son  of  Lady  Erroll,  was   an  infant ; 
but,  on  his  attaining  twenty-three  years  of  age,  he  was  let  into  en- 
joyment of  the  mansion-house  and  estates  devised.    George  Lord 
Hay,  the  eldest  son,  became,  at  his  father's  death,  Earl  of  Erroll, 
but  he  died  without  issue;  and  thereupon  JVilliam  Hay  became, 
and  then,  was  Earl  of  Erroll.   The  testator's  daughter,  the  Count- 
ess of  Erroll,  having  no  other  issue  male  except  the  said  IVilliam 
Earl  of  Erroll,  the  defendant  Lady  Charlotte  Hay,  the  testator's 
grand-daughter,  named  in  the  will,   (who  had  intermarried  with 
IV.'Holvoell  Carr,  clerk,)  claimed  to  be  entided  to  the  possession 
of  the  estates,  as  if  her  brother  William  Earl  of  Erroll  was^dead 
without  issue  male ;  and,  on  her  death,  she  left  a  son,  the  pre- 
sent plaintiff,  an  infant.     The  defendant,  VV.  Earl  of  E.  insist- 
ed that  the  estates  were  vested  in  the  trustees,  to  preserve  con- 
tingent remainders,  for  the  benefit  of  himself  during  his  life.    For 
the  plaintiff,  it  was  contended,  that,  on  the  event  which  had  hap- 
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pened,  of  the  title  of  Earl  of  ii;7o// devolving  upon  William  Hay, 
the  plaintiff  took  an  estate  tail  in  possession,  such  devolution  of 
the  title  being,  by  the  proviso  in  the  will,  equivalent  to  the  natural 
death  of  JVilliam  Hay  without  issue  male ;  and  that  though  the 
estate  to  the  trustees  was  not,  in  words,  made  subject  to  the 
proviso,  it  must  be  so  in  effect ;  and  that  if  TV.  Hay's  life  estate 
was  gone,  it  would  be  inconsistent  to  say,  that  the  permission  to 
the  trustees  to  let  him  take  the  rents  and  profits  during  his  life 
applied  to  the  case.  The  Court  of  King's  Bench,  on  a  case  sent 
by  the  Lord  Chancellor,  was  of  opinion,  that  the  plaintiff",  Wil- 
liam  Holvoell  Carr  was  entitled  to  an  estate  in  tail  male  in  the 
premises.  || 


(L)  Of  the  Manner  of  pleading  Uses. 


Bro.  Plead- 
ings,  pi.  170. 
cites  IjH.  7. 
c.  18. 

Id.  ibid. 
11(a)  That  the 
commence- 
ment of  es- 


TF  a  man  pleads  that  A.,  B.,  and  others  were  seised  to  his  use  in 
fee,  this  is  good  pleading,  without  shewing  the  commencement 
of  the  use. 

But  it  is  otherwise,  where  he  says  that  they  were  seised  to  the 
use  of  him  and  the  heirs  of  his  body,  because  this  is  a  particular 
estate,  [a) 

tates  tail  and  all  particular  estates  must  be  shewn  in  pleading,  unless  when  alleged  by  wa)'  of 
inducement,  see  Co.  Litt.  305.  b.    2  Salk.  562.    sWils.  72.    Rast.  Ent.  356.|j 

Owen,  86.  If  a  man  makes  a  feoffhient  in  fee  to  A.  to  the  use  of  B.,  B- 

Green  v.  ^      plead  this  feoff'ment,  and  shew  that  J.  S.  disseised  him,  with- 

Wiseman.  'i      •  ,      i       ,        r       ^  i  • 

Gilb.  Law  of     ^^'^  ^^^y'^g  ^^Y  actual  entry^  tor  the  statute  executes  the  possession 

in  him :    he  may  also  plead  it  without  shewing  any  agreement 

thereto,  because  the  freehold  is  in  him,  unless  he  disagree,  and 

then  it  must  be  shewn  on  the  other  side,  for  thereby  the  freehold 

is  immediately  out  of  him. 

But  in  trespass  he  must  shew  an  actual  entry ;  for  this  action 
is  grounded  on  the  disturbance  of  his  possession,  or  the  violation 
of  his  right,  by  taking  the  actual  profits,  which  no  man  could 
hinder  him  from,  or  disturb  him  in,  till  he  shews  he  was  in 
possession. 

If  a  man  pleads  that  he  bought  land  for  20/.,  without  shew- 
ing the  money  paid,  or  a  day  alleged  for  the  payment  of  it, 
this  is  good  ;  for  the  buying  implies  payment  of  the  money;  and 
if  there  was  none  paid,  the  plaintiff'  may  reply,  that  he  did  not 
buy,  Sfc. 

In  debt  the  plaintiff"  counted  upon  a  lease  for  years  made  by 
his  father,  rendering  rent.  The  defendant  said,  that  the  father 
and  others  were  seised  in  fee  to  the  use  of  the  father,  absque  hoc 
that  the  reversion  descended  to  the  plaintiff".  And  it  was  held  a 
good  plea  to  the  count,  for  the  plaintiff"  ought  to  have  counted 
specially  that  they  were  seised  to  the  vise,  8^~c.  and  that  the  father 
leased,  and  because  he  did  not,  the  writ  and  count  shall  abate ; 
•perllede  C.  J.  and  Kingsmill  J. ;  ^or^per  Rede,  —  The  defendant 
may  say  that  the  father  had  nothing  at  the  time  of  the  demise, 
and  then  the  plaintiff  cannot  maintain  the  declaration  by  the 

use. 


Uses,  81. 


Owen,  87. 
Green  v. 
Wiseman. 


Bro.  F.  al. 

Uses,  538.  b. 
pi.  15. 


Bro.  Count, 
pi.  49.  cites 
21  H.  7.  C.25. 
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use,  but  it  is  a  departure ;    for  he  ouglit  to  huve  shewn  it  at 
first. 

The  tenant  of  the  land  cannot  plead  a  release  made  by  cestui  p^^  Man- 
que use  to  the  feoffee,  without  shewing  tiic  release.  gtrans  dc faitcs, 

&c.  pI.Gl.  cites  14  H.  8.  c.  4. 

In  waste  the  writ  set  forth  a  feoffment  to  several  persons  to   Hob.  84. 
several  uses.     After  verdict  exception  was  taken  to  the  writ,  be-      q^''  u^i^^f. 
cause  it  did  not  say  the  feoffment  was  to  them  and  their  heirs,     "  °^ 

without  which  there  could  be  no  inheritance  in  cestui  que  iise,  and 
so  no  disherison,  as  the  action  of  waste  imports.  But  the  plain- 
tiff had  judgment,  because  all  the  forms  of  the  writs  had  been 
so  since  the  making  of  the  statute ;  and  the  declaration  laid  the 
seisin  in  fee,  as  it  must ;  and  yet  the  plaintiff  might  have  had  a 
general  writ,  and  declared  specially. 

We  proceed  now  to  treat  more  particularly  of  the  latter  branch 
of  this  title,  and  to  consider  the  law  respecting 


TRUSTS. 

A    TRUST  is  a  right  to  receive  the  profits  of  the  land,  and  to   j  jviod.  27, 

dispose  of  the  land  in  equity ;  per  Pernherton,  Arg.  Mod.  1 7.  Smith  v. 
in  the  case  of  Smith  v.  Wheeler.    And  holding  the  possession  and  Wheeler,  Ibid, 
disposing  thereof  at  his  will  and  pleasure,  and  making  leases  t^'r^'pi^'^  n 
thereof  when  the  legal  estate  is  in  others,  are  signs  of  a  trust.        50.  Earl  of 

Newcastle  v.  Earl  of  SuiFolk, 

Trusts  are  of  the  same  nature  now  that  uses  were  at  common  .,,  rp, 
law.  Arg.  Allen,  15.  in  case  of  the  King  v.  Hclland.  Kino- v.  Hol- 
land, Abr.  Eq.  Case,  220.   S.  P.  Symson  v.  Turner. S.  P.  Arg.  Vent.  1.30.  in  case  of  Smith 

V.  Wheeler. A  trust  is  but  a  new  name  given  to  a  use,  and  invented  to  defraud  the  statute 

of  uses,  *  ^?-g.  Sti.  40.  in  case  of  The  King  v.  Holland. 

*  It  has  already  been  observed,  that  now  the  use  by  the  way  of  trust  (which  were  one  and 
the  same  before  the  statute)  remains  separately  in  some  persons,  and  the  possession  separately 
in  others,  as  ii;  did  before  the  statute,  and  are  not  brought  together  but  by  decree  in  Chan- 
cery, or  the  voluntary  conveyance  of  the  possessor  of  the  land  to  cestui  que  trust. 

[The  legislature,  by  the  stat  of  27  H.  8.  c,  10.  are  thought  by  2  Fonbl.  E. 
Lord  CoJce  (1  Rep.  125.)  to  have  intended  to  abolish  uses  and  Tr.  15. 
trusts,  though  this  opinion  is  controverted  by  Lord  Bacon  in  his 
Readings  on  the  statute.  If  such  was  the  intention,  courts  of 
law,  by  too  strict  a  construction  of  its  provisions,  defeated  it,  and 
rendered  it  necessary  for  courts  of  equit}'  to  retain  that  jurisdic- 
tion, of  which  a  more  liberal  interpretation  of  the  statute  by 
courts  of  law  would  probably  have  deprived  them  ;  so  that,  as 
Lord  HardisoicJce  observed,  "  A  statute  made  upon  great  consi-  1  Atk.  591. 
"  deration,  and  introduced  in  the  most  solemn  manner,  by  a 
"  strict  construction,  has  had  no  other  effect  than  to  add  at 
"  most  three  words  to  a  conveyance."  Courts  of  equity  have, 
however,  in  the  exercise  of  this  jurisdiction,  wisely  avoided,  in  a 
great  degree,  those  mischiefs  which  made  uses  intolerable.  Thev 
now  consider  a  trust-estate  (either  when  expres.sly  declared  or 
resulting  by  necessary  implication)   as   equivalent   to  the  legal 

owner- 
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2  Black.  Com.  ownership,  governed  by  the  same  rules  of  property,  and  liable 
''''^'  to  the  same  charges  in  equity,  except  dower,  to  which  the  other 

is  subject  at  law :  and  by  a  long  series  of  uniform  determinations 
for  a  century  past,  with  some  assistance  from  the  legislature, 
they  have  raised  a  new  system  of  rational  jurisprudence,  by 
which  trusts  are  made  to  answer  in  general  all  the  beneficial 
ends  of  uses,  without  their  inconvenience  or  frauds.] 

But  for  the  better  understanding  of  this  head,  we  shall  divide 
it  into  the  following  branches  ;  and  consider, 

(A)  By  what  general  Rules  Trusts  are  governed. 

(B)  What  amounts   to   a  Declaration   of  Trust,   and 

when  a  Trust  shall  be  raised. 

(C)  What  shall  be  deemed  a  resulting  Trust,  or  Trust 

by  Implication. 

(D)  What  shall  be  deemed  an  Advancement,  and  what 

a  Trust. 

(E)  What   Acts  of  a  Trustee   shall  be  a  Breacli  of 

Trust,  S^v.  or  shall  be  deemed  to  alter  or  vary 
the  Nature  of  it. 

(F)  What  Acts  of  the  Trustee  jointly  with  Cestui  que 

Trust,  or  by  Cestui  que  Trust  only,  shall  defeat 
the  Trust,  or  destroy  contingent  Remainders. 

(G)  In  what  Cases  Equity  will  decree  Trustees  to  join 

in  a  Recovery,  8^c.  with  Cestui  que  Trust, 

(H)  When  a  Trust  is  to  be  executed,  what  Estate  or 
Interest  is  to  be  conveyed,  and  to  whom. 

( I )  Trustee   in  what   Cases   favoured,    and   in  what 
Cases  decreed  to  account. 

(K)  How  far  Trustees  are  answerable  for  each  other. 

(L)  In  what  Cases  Trustees  shall  give  Security,  and 
when  be  discharged  or  removed. 

(M)  The  Power  o^  Cestui  que  Trust. 

(N)  Of  Forfeitures  by  Cestui  que  Trust. 


(A)  By 


(A)  B^  what  general  Rules  Trusts  are  governed,  251 

(A)  By  what  general  Rules  Trusts  are  governed. 

'THRUSTS  and  legal  estates  are  to  be  governed  hi/  the  same  rules  ;  2  P.  Wms.  R. 
and  this  is  a  maxim  which  has  universally  prevailed.     It  is  ^^'-  ^""on  v. 
so  in  the  rules  of  descent,  as  in  gavelkind,  and  borough  English  '  ^  '^"' 
lands  ;  there  is  a.  possessiofratris  of  a  trust,  as  well  as  of  a  legal 
estate.     The  like  rules  in  limitations,  and  also  in  barring  entails 
of  trusts,  as  of  legal  estates;  jier  the  Master  of  the  Rolls,  who  llSee  Choi- 
said  he  thought  there  was  no  exception  out  of  this  general  rule,  mondeley 
nor  is  there  any  reason  that  there  should ;  and  that  it  would  be  ^'-  Clinton, 
impossible  to  fix  boundaries,  and  shew  how  far,  and  no  farther,  ^■^|''^-«j  **3"i- 
it  ought  to  go  ;   and  that  perhaps  in  early  times  the  necessity  of     * 
keeping  thereto  was  not  seen,  or  thoroughly  considered. 

[But  there  is  a  difference  between  trusts  executed,  and  trusts  Lord  Glenor- 

exccutory ;  for  though  the  former  are  construed  in  the  same  man-  ^hy  v.  Bos- 

iier  as  legal  estates ;  yet  it  is  otherwise  with  the  latter ;  for  they  are  X^  .^'  ^^-^^^P' 

so  moulded  by  the  courts  of  equity,  as  best  to  answer  the  intent  Garth  v  Bald- 

of  the  parties  creating  them.     However,   it  must  be  acknow-  win,  aVes. 

ledged,  that  even  with  these,  where  it  does  not  violate  such  intent,  655.  Roberts 

the  same  rule  of  construction  is  applied  as  to  legal  estates. 1  v.  Dixwell, 

^^  ^  -^  lAtk.  608. 

A.  being  seised  in  fee  of  certain  lands  devised  them  to  trustees  1  P.  Wms. 

in  fee,  in  trust  to  pay  his  debts,  and  to  convey  the  surplus  to  his  ^°^-  Watts  v. 

daughters  equally:  the  younger  married  and  died,  leaving  an  in-  ^^^    '.. 

fant  son,  and  her  husband  surviving :  the  eldest  daughter  brought  Chaplin  5  P, 

a  bill  for  a  partition ;  and  the  only  question  was,    Whether  the  Wms.  254. 

husband  of  the  younger  daughter  should  have  an  estate  for  life  Cashborne  v. 

conveyed  to  him  as  tenant  by  the  curtesy  ?     Upon  which  it  was  J^^}  d  ^ 

1  "i     I         T        1     /^i  11"  1  1  6O0.  Burgess 

decreed    by    JLord    L/hancellor,   that    trust  estates   were    to   be  v.  Wheate 

governed  by  the  same   rules,  and  were  within  the  same  reason,  1  Black.  R. 
as  legal  estates  ;  and  as  the  husband  should  have  been  tenant  by  |^^-  ^^^-J 
the  curtesy,  had  it  been  a  legal  estate,  so  should  he  be  of  this  trust  band  shdi*^"^' 
estate ;  and  if  there  were  not  the  same  rules  of  property  in  all  have  his  cur- 
courts,   all  things  would  be,   as  it  were,  at  sea,   and  under  the  tesy  of  money 
greatest  uncertainty.  agreed  to  be 

"^  .  .   .  .  ^^''^  °"* '" 

land,  because  in  equity  it  is  considered  as  land.    Sweetapple  v.  Bindon,  2  Vern.  5oG.   Cunin"'- 

ham  V.  Mood}',  1  Ves.  174  [j 

[But,  where  a  father  devised  lands  to  trustees,  in  trust  to  apply  Hearle  v. 

the  rents  and  profits  to  the  sole  and  separate  use  of  the  daughter  p'^^enbank, 

during  her  life,  not  subject  to  the  debts   and   controul  of  her  \sedvid^^''^ 

husband,  and  also  to  permit  his  daughter  by  deed  or  writing  to  \  Atk.  607. 

devise  the  lands   to  such  persons  as  she  should  think  proper ;  2  Bro.  C.  C, 

Lord  Hard-jcicke  held,  that  the  husband  should  not  be  tenant  by  "^'li 
the  curtesy  of  the  trust;  because,   though  the  daughter  had  the 
benefit  of  a  trust  of  inheritance,  yet  she  had  neither  a  legal  nor 
equitable  seisin  during  the  coverture. 

It  is  established,   that  there   shall  not  be  tenant  in  dower  of  ^p  -ly 

a  trust.  234.  2  Atk. 

525.    Ca.  temp.  Talb.  15S. 

It  hath  also  been  holden,  that  a  trust  is  not  liable  to  escheat  to  Burgess  v. 

the 
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the  lord  in  consequence  of  attainder  or  want  of  heirs  ;  because 
the  trust  could  never  be  intended  for  his  benefit. 


Wheat, 

1  Black.  R. 

123.  ||Sce 

Gilb.  on  Uses  by  Sugden,  p.  17-  note  (lO).|| 

Sand,  on  Uses,       Trusts  in  general  are  not  barred  by  the  statute  of  limitations. 

250.  (a)  Ber-    Thus,  a  trustee  has  been  decreed  to  account  and  re-convey  after  a 
rinston  v.  Ma-  -  -       ^  .  -^      .    . 


son,  Finch,  R. 
262.  (A)  Nor- 
ton V.  Tur- 
villc,  2  P. 
Wms.  144. 
(c)  Blakeway 
V.  Earl  of 


possession  of  twenty  years,  (a)  So,  where  a  trust  is  created  for 
payment  of  debts,  it  will  not  only  take  a  debt  out  of  the  statute 
of  limitations,  incurred  since  its  creation  (b),  but  will  also  7'evive  a 
debt  barred  by  the  statute  before  it  was  raised,  (c)  But  this  rule, 
that  a  trust  estate  is  not  within  the  statute  of  limitations,  holds 
only  as  between  cestui  que  trusts  and  trustees,  not  between  cestui  que 
Strafford,  2  P.  trust  and  trustees  on  one  side,  and  strangers  on  the  other,  (d)  And 
\\ms. .^,^.  jj-  J5  said,  that  a  fine  and  five  years'  non-claim  will,  in  favour  of 
of  Strafford  ^  purchaser,  bar  a  trust  term,  though  cestui  que  titist  be  an  in- 
5  P.  Wms.  89.  fant.  {e)  So,  if  a  trustee  neglects  to  sue  within  the  time  pre- 
Lacon  V.  scribed  by  the  statute  of  limitations,  cestui  que  trust,  though  an 

^"SSs,^Atk.    infant,  is  bound  by  it.  (xr)] 

■wellin  V.   Mackworth,  2  Eq.  Ca.  Abr.  579.    Tounshend  v.  Townshend,   1  Bro.  Ch.  R.  551. 

||15  Vin.  155.  pi.  1.    Cholniondeley  v.  Clinton,  1  Meriv.  257.  2  Jac.  &Walk.  1.  1S9. ;  and  see 

1  Sand,  on  Uses,  280. jl      (e)  .3  P.  Wms.  310,  note  (G).      (g)  Wych  v.  East  India  Company, 
5  P.  Wms.  309. 

(B)  What   amounts   to  a  Declaration  of  Trust,   and 
when  a  Trust  shall  be  raised. 


[It  has  been 
holden,  that 
this  provision 
does  not  ex- 


'T^HE  statute  of  29  Car.  2.  c.  3.  §  7.  enacts,  That  all  declarations 
or  creations  of  trust  shall  he  manifested  by  some  tsoriting  signed  by 


Fin.R.  159. 
Nonrse  et  at. 
V.  Yarmouth. 
Randall  v. 
Morgan, 
12Ves.R.  74 

1  Vern.  411. 
Clowdesley  v. 
Pelham. 


the  party,  or  by  his  last  "will  in  "writing,  or  else  shall  be  void.  And  by 

tend  to  declaration  of  trusts  of  personalty.    Nab  v.  Nab,   10  Mod.  404.;  sed  vide  Fordyce  v. 
Willis,  5  Bro.  Ch.R.  577.]     USee  Bayley  v.  Boulcott,  4  Russell,  347.11 

§  9.  Assignments  of  trusts  shall  be  in  "jcriting  signed  by  the  jmrty 
assigning  the  same,  or  by  his  last  'o.-ill,  or  else  shall  be  of  no  effect. 

But  words  which  are  not  altogether  artificicd,  will  serve  to  direct 
a  trust,  which  will  not  serve  to  limit  an  estate  ;  per  Lord  Keeper. 

II  It  is  not  necessary  that  the  trust  should  be  constituted  by 
writing ;  it  is  sufficient  to  diew  by  written  evidence  the  exist- 
ence of  the  trust.  II 

Where  A.  devised  all  his  lands  to  B.  and  the  heirs  of  his  body; 
and  in  another  part  of  his  will,  reciting  that  he  owed  B.  money 
upon  account,  he  therefore  devised  to  him  all  his  personal  estate, 
and  made  him  executor,  willing  him  to  pay  his  debts  ;  upon  the 
reading  of  the  will,  though  the  clause  as  to  the  payment  of  debts 
seemed  to  relate  to  the  personal  estate  only ;  and  though  the 
lands  were  devised  to  B.  in  tail,  with  a  remainder  over  to  an- 
other, and  it  was  objected,  that  a  tenant  in  tail  could  not  be  a 
trustee ;  yet  the  court  decreed  both  real  and  personal  estate  to  be 
sold  for  payment  of  the  testator's  debts ;  and  the  decree,  it  is 
said,  was  affirmed  in  the  House  of  Lords. 

So,  if  J.  S.  devises  his  lands  to  his  brother,  who  is  his  heir  at 
law,  in  fee,  and  likewises  devises  several  legacies,  and  makes  liis 
brother  executor,  desiring  him  to  see  his  will  performed  according 
to  the  trust  and  confidence  he  had  reposed  in  him  ;  this  makes 

the 


2  Vern.  228 
Alcock  V. 
Sjiarhawk. 
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the  real  estate  liable  ;  for  the  testator  needed  not  to  have  devised 
the  estate  to  his  brother,  being  heir  at  law,  unless  he  intended 
that  he  should  take  it  chargeable  with  the  debts  and  legacies. 
Decreed,  and  aflii'mcd  by  the  House  ot"  Lords. 

A  trust  was  decreed  of  a  term  for  years  assigned,  though  the  Fi"-  ^-pSG. 
trust  was  Jioi  expressed  in  the  deed;  it  having  been  so  declared  by  J°[ier^'"r^o 
the  assignee,  who  had  given  bond  to  "perform  the  trust.  where  a  bond 

was  given  to  cestui  que  trust  to  assign  as  he  should  direct.  Moorecroft  v.  Dowding,  2  P.  Wms. 
514.  So,  where  a  bond  was  given  by  a  mother  to  her  son  to  surrender  a  copyhold  estate 
to  him ;  the  mother's  brother,  whose  heir-at-law  she  was,  having  been  disappointed  of  devising 
the  estate  to  the  son  from  the  impracticability  of  surrendering  it  to  the  use  of  his  will,  and 
having  taken  this  method  of  securing  it  to  him.  Parks  v.  Wilson,  10  INIod.  515.  9  Mod. 
62.  S.^C] 

[A  covenant  to  make  conveyances,  or  to  purchase  lands  to  g^^j  of  Plv- 
certain  uses,  hath  been  holden  to  be  a  good  declaration  of  trust,   niouth  v. 
and  binding  upon  the  estate.]  Hickman, 

2  Vern.  167.    Blake  v.  Blake,  2  Bro.  P.  C.  550.    Deg  v.  Deg,  2  P.  Wms.  415- 

11  Where  a  testator  bequeathed  a  legacy  to  A.  and  B.,  in  trust  Smith  v.  At- 
o  .  1  ,  1  -11       tersoll,  1  Rus- 

for  certain  purposes,  and  on  the  same  day  a  paper  was  signed  by  ^^j^,^  ^  ^^^^ 

the  trustees,  declaring  a  trust  for  six  named  persons,  and  after- 
wards some  lives  were  added  by  the  testator,  by  which  a  seventh 
person  was  admitted  to  a  share.  On  a  bill,  filed  by  one  of  the 
six  persons,  the  court  recognised  the  paper  as  a  valid  declaration 
of  trust,  though  not  proved  as  a  testamentary  paper. 

Where  a  mother,  entitled  to  personal  property  under  a  will,    Bayley  v. 
in  conversation  with  the  executor,   expressed   an    intention    to  Boulcot,  ^ 
make  a  settlement  of  part  of  that  property  which  was  standing  ^mUee  6  \^et' 
ill   his   name  on  her   daughter,  and  requested  the  executor  to   gg,  joVes. 
instruct  her  solicitor  to  prepare  such  a  settlement,  and  after-  59.  j 

wards  refused  to  sign  such  settlement  when  prepared,  it  was  held 
that  her  intention  expressed  to  the  executor  did  not  amount  to 
a  declaration  of  trust,  though  writing  was  not  necessary,  the 
property  being  personal. 

Where  a  debtor  by  a  deed-poll  directed,  inter  cdia,  the  re-  Page  v. 
ceiver  of  the  rents  of  his  estate  to  keep  down  the  interest  of  a  ^  j°°"^'  '^  ^"^ 
certain  debt.  Sir  John  Leach  M.  R.  held  that  the  direction  did  ^^  '  "*' 
not  create  a  trust  in  favour  of  the  creditor,  if  it  was  without  con- 
sideration and  without  the  privity  of  the  creditor.  |1 

If  a  man  devises  1500^  to  A.  and  B.,  for  such  uses  as  the  2  Vern.  106. 
testator  had  declared  to  them,  and  by  them  not  to  be  disclosed,   ^^^^^^^^ 
and  he  discloses  the  trust  to  A.,  who  by  letter  discloses  it  to  B.,   [2  Bro.  P.  C. 
this  shall  be  a  trust,  and  the  letter  is  a  wood  declaration  thereof.     39.  O'Hara  v. 

O'Neill,  S.  P]. 

But  if  a  man  devises  40/.  to  be  paid  to  his  cousin  J.  S.,  and  by   1  Chan.  Cas. 

him  to  be  disposed  of  in  such  manner  as  the  testator  should  by  a  l^^  '  ')"""" 

^  ...  .  ,  TIT  -1  1       •  I      V.  Uouch. 

private  note  acquaint  him  with,  and  he  dies  without  having  made 

any  such  appointment,  this  shall  be  a  good  bequest  to  J.  S.,  and 

shall  not  go  to  the  executors,  from  whom  it  was  intended  to  have 

been  given  awa\'. 

A.  lent  B.  100/.,  and  in  the  note  which  was  given  for  it,  men-   2  Vent.  545. 

tion  was  made  that  it  should  be  disposed  of  as  A.  should  direct:   I^d-HoUis's 

on  a  bill  exhibited  for  it,  the  court  declared  it  was  a  dejwsitum  ^^^^' 

or 
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or  trust,  and  decreed  payment  of  it,  though  it  was  barred  by  the 

statute  of  limitations. 
2  Vern.  28s.  A.,  in  consideration  of  80/.,  conveys  an  estate  absolutely  to  B. 

Hampton  v.  ju^jj  afterwards  A.  brings  a  bill  to  redeem,  and  B.  by  answer 
r<PT!ii-*^'i  rn       insists  that  the  conveyance  was  absolute,  but  confesses  it  was  in 

['2  AtK.  155.  ,■  1  ,  •  1         •  1      .  1  1 

Cottini,'toii  V.    trust ;   that  after  the  80/.   paid  with  interest,   he  was  to  stand 

Fletcher,  seised  for  the  benefit  of  the  wife  and  children  of  A.,  though  no 

^-  PO  trust  was  declared  in  writing,  and  A.  replies  to  the  answer.     It 

was  insisted,  that  A.  having  replied,  and  defendant  having  made 

no  proof  of  the  trust,  no  regard  ought  to  be  had  to  the  matter 

set  forth  in  avoidance  of  the  plaintiff's  demand ;  yet  the  court 

decreed  the  trust  for  the  benefit  of  the  wife  and  children. 

1  Vern.  29G.  So,  if  J".  aS.  makes  his  will,  and  his  wife  executrix,  and  the  son 

Thynn  v.  afterwards  prevails  on  his  mother  (by  telling  her  that  the  ex- 

Thynn.  ecutorship  would  be  troublesome  to  her,  4"^.)  to  get  J.  S.  to  make 

[1  Roll,  Abr.     ^  j-jg^y  ^yjjl^  ^j^j  name  him  executor  therein,  he  promising  to  be 

4Vin.Abr,        ^  trustee  for  the  motiier,  which  is  done  accordingly;  and  in  that 

595.  pi.  3.        will  there  is  but  a  small  legacy  given  the  wife,  this  will  be  de- 

Roswell  V.        creed  a  trust  for  the  wife  on  the  point  of  fraud,  notwithstanding 

aI^'^^^'^I    "^'    *^^^  statutes  oi  frauds  and  perjuries^  which  requires  a  declaration 

pl.31.  Sellack  of  trust  in  writing. 

V.Harris.  Pr.  Ch.5.  Davenish  v.  Baines.  2  Vern.  506.  Oldham  v.  Litchford.  Ambl.67.  Reech 
V.  Rennigate.  5  Ves.  jun.  152.  Barrow  v.  Greenough.  Anstr.  .'^43.  Newcomb  v.  Burdon. 
Similar  decisions  on  the  ground  ot"  fraud.] 

Chan.  Cas.  But  where  one  possessed  of  leases  for  years  devised  them  to  his 

W^\  ^\rt^'  ^^^^^'  ^^^  hoped  she  would  leave  them  to  his  son,  and  died ;  and 
other  cases  ^^^  second  husband  granted  the  leases  away,  and  the  son  sued 
have  said,  that  to  be  relieved :  his  bill  was  dismissed,  for  it  was  no  trust  for  the 
words  merely  son.  {a)  Cited  by  Lord  Chancellor  as  a  case  he  remembered  in 
of  recommend-  j^^^.j  E<rerton's  time. 
atio7i  will  not  ° 

be  sufficient  to  create  a  trust.  Bland  v.  Bland,  24th  February,  1745.  Le  Maistre  v.  Bannister, 
26th  November  1770,  stated  in  Finch's  note  to  Eales  v.  England,  Pr.  Ch.  200.  Cunlifle  v 
Cunlifte,  Ambl.  626.  However,  notwithstanding  these  decisions,  it  now  seems  to  be  settled, 
that  words  of  desire,  request,  or  recommendation  (for  request  and  recommendation  are  con- 
sidered as  convertible  terms)  are  sufficient  to  create  a  trust,  provided  that  the  property  be 
certain,  and  the  objects  distinctly  marked.  Where  any  person  gives  property,  and  points  out 
the  objects,  the  property,  and  the  way  in  which  it  shall  go,  that  does  create  a  trust,  unless  he 
shews  clearly  that  his  desire  ex])ressed  is  to  be  controlled  by  the  party,  and  that  he  shall  have 
an  option  to  defeat  it.  Eales  v.  England,  Pr.  Ch.  200.  2  Vern.  486.  Glynn  v.  Harding,  1  Atk. 
469.  Vernon  V.  Vernon,  Ambl.  4.  Palmer  v.  Scribb,  8  Vin.Abr.  289.  pi.  25.  Harland  v.  Trigg, 
1  Bro.Ch.  R.  142.  Nowlan  v.  Nelligan,  Id.  489.  Pierson  v.  Garnett,  2  Bro  Ch.  R.  58.  226. 
Richardson  v.  Chapman,  Burn's  E.  L.  tit.  Bishop,  p.  220.  Massey  v.  Sherman,  Ambl.  520. 
Wynne  v.  Hawkins,  1  Bro.  Ch.  R.  179.  Malim  v.  Keighley,  2  Ves.  jun.  533.  Barrow  v 
Greenough,  5  Ves.  jun.  152.  In  Pushman  v.  Filliter,  3  Ves.  jun.  7.,  where  a  testator  gave  the 
residue  of  his  personal  estate  to  his  wife,  desiring  her  to  provide  for  his  daughter  A.  out  of 
the  same,  as  long  as  she,  his  wife,  should  live,  and  at  her  decease  to  dispose  of  what  should  be 
left  among  his  children,  in  such  manner  as  she  should  judge  most  proper  ;  upon  a  bill  filed  by 
the  children  against  the  wife's  representative  to  have  the  benefit  of  this  residuary  bequest,  the 
Master  of  the  Rolls  said,  that  it  is  now  clearly  settled,  that  any  words  of  reconuncndation  by 
any  person  having  a  right  to  command,  do  create  a  trust,  if  the  person  and  property  are 
defined  ;  but  the  question  in  this  case,  he  added,  is  merely  a  question  of  construction  upon  the 
words,  "  what  should  be  left ;"  and  those  words  he  construed  to  convey  an  absolute  gift  to  the 
testator's  wife  of  any  part  of  his  property  to  any  use  she  might  think  proper,  clothed  only  with 
a  trust  for  his  daughter  A.]  ||And  see  1  Sand,  on  Uses,  317.  (4th  edit.),  and  cases  there  col- 
lected; and  tit.  Legacy,  (B),  Vol  V.  p.  12I.|| 

[An 
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[An  estate  was  devised  to  a  body  corporate  in  trust  to  sell,  and 
that  the  money  arising  from  the  sale,  and  the  receipt  and  profits 
till  the  sale  should  be  divided  between  the  testator's  nephews 
and  nieces.  The  question  was,  Whether  the  devise  to  the  cor- 
poration being  void,  the  heir  at  law  took  beneficially,  or  subject 
to  the  trust  ?  And  by  Ej/re  B.,  —  Although  the  devise  to  the 
corporation  be  void  at  law,  yet  the  trust  is  sufficiently  created 
to  fasten  itself  upon  any  estate  the  law  may  raise.  This  is  the 
ground  on  which  courts  of  equity  have  decreed  in  cases  where 
no  trustee  has  been  named.  Decreed,  that  the  heir  at  law  is  a 
trustee  to  the  uses  of  the  will.] 

II  Where  a  testator  by  a  codicil  required  and  entreated  the 
executor  and  residuary  legatee,  by  will  or  deed,  to  settle  and 
secure  the  sum  of  500/.,  to  be  paid  at  his  decease,  to  his  re- 
lation Mrs.  Elizabeth  Taylor^  wife  of  Mr.  Taylor,  to  be  paid 
at  the  executor's  decease,  the  testator  declaring  that  he  had 
omitted  to  express  it  in  his  will,  not  doubting  that  the  executor 
would  comply  with  his  request,  it  was  held  a  trust  by  way  of 
legacy  out  of  the  assets,  and  not  a  condition  imposed  upon  the 
executor  independent  of  assets. 

Where  the  testator  gave  to  his  wife  A.  C.  500/.,  and  declared 
it  was  his  will  and  desire  that  A.  C.  might  dispose  of  the  same 
amongst  her  relations  as  she  by  will  might  think  proper,  it  was 
held  a  trust  for  the  relations  of  A.  C. ;  and  the  500/.  was  held 
well  bequeathed  by  the  will  of  y^.  C.  to  her  sister  and  her  sister's 
children,  though  made  without  reference  to  the  v»ill  of  the  first 
testator.  II 

With  respect  to  the  raising  of  trusts,  it  has  been  held,  that 
where  a  trust  is  created  by  marriage  settlement  or  will,  or  a  trust 
of  a  term  to  raise  money  at  twenty-one  or  marriage,  and  the 
person  dies  before  the  time,  a  court  of  equity  will  not  suffer  the 
trustee  to  raise  the  money  at  law. 

A.  by  his  will  devised  his  real  estate  to  his  wife  for  life,  with 
remainders  over,  and  gave  a  legacy  to  his  daughter,  to  be  paid 
within  one  month  after  the  death  of  his  wife,  and  charged  it 
upon  the  real  estate.  The  daughter  died  in  the  life  of  the  wife, 
luimarried ;  and  after  the  wife's  death  the  representative  of  the 
daughter  brought  his  bill  to  have  this  legacy  paid  out  of  the  real 
estate.  For  the  plaintiff  it  was  insisted,  that  this  was  different 
from  the  common  case  of  a  legacy  payable  out  of  the  lands ;  for 
here  the  time  of  payment  was  postponed  out  of  regard  to  the 
circumstances  of  the  fund,  and  not  of  the  person.  But  by  Lord 
Chancellor,  —  The  general  rule  is,  that  where  a  legacy  or  portion 
is  given  to  be  raised  out  of  lands,  payable  at  a  certain  time,  if  the 
legatee  or  child  dies  before  that  time  comes,  and  before  the  time 
when,  in  the  view  of  the  testator,  he  could  be  supposed  to  want 
the  legacy  or  portion,  it  sliall  sink  in  the  land  for  the  benefit  of 
the  heir  or  devisee ;  and  this  rule  has  only  been  broke  into  in 
favour  of  the  husband  or  children  of  such  legatee,  Sfc.  where  she 
has  married.  But  that  is  not  the  present  case,  and  as  to  the  ar- 
gument made  use  of  from  the  circumstances  of  the  fund,  that  is 
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only  brought  as  an  auxilian'  reason  ;  and  no  case  has  been  deter- 
mined upon  such  cuxumstances  alone.  If  it  had  been  given  on 
a  more  remote  contingency,  as  on  the  failure  of  issue  of  ^.  &c. 
there  might  have  been  some  reason  to  have  given  it  to  the  I'epre- 
sentative,  as  the  testator  might  probably  think  the  legatee  could 
not  be  living  at  such  a  distant  period.  But  here  it  depends  on  the 
death  of  his  wife,  which  might  happen  in  a  reasonable  time.  In 
cases  where  it  has  been  given  to  A.  his  executors  and  administra- 
tors, it  shews  the  intention  of  the  testator  to  make  it  transmissible : 
and  where  it  has  been  charged  by  a  condition,  or  a  conditional 
limitation,  and  the  legatee  has  had  a  remedy  at  law  to  defeat  the 
devise  of  the  estate  to  the  devisee,  this  court  will  not  interpose  to 
take  that  remedy  from  him,  but  will  leave  the  devisee  to  take  the 
estate  ciwi  onere.  But  in  the  case  of  a  trust  created  by  marriage 
settlement  or  will,  or  a  trust  of  a  term  to  raise  money  at  twenty- 
one  or  marriage,  where  the  person  dies  before,  this  court  will 
not  suffer  the  trustee  to  raise  the  money  at  law,  where  there 
might  be  a  remedy  at  law  contrary  to  the  rule  of  this  court.  The 
testator  here,  in  the  latter  part  of  his  will,  gives  legacies  to  his 
two  daughters,  and  if  either  of  them  die,  her  share  to  go  to  the 
survivor  ;  this  looks  as  if  he  did  not  intend  that  the  representa- 
tive should  have  it  even  in  the  first  bequest,  and  is  a  farther 
circumstance  to  confirm  the  opinion  given  against  raising  the 
legacy  out  of  the  real  estate.  —  Bill  dismissed,  but  without  costs. 
If  this  had  been  the  case  of  a  child  who  had  married,  and  left 
children,  it  might  have  been  otherwise. 
See  Morrice  pf  a  testator  expressly  says  he   gives  upon  trust,  and  says  no 

V.  Bishop  ot       niore,  it  has  been  long  established  that  the  next  of  kin  will  take. 

9  Ves  399         Then,  if  he  pi'oceeds  to  express  the  trust,  but  does  not  sufficiently 

10  Ves.  557.  express  it,  or  expresses  a  trust  that  cannot  be  executed,  it  is  ex- 
Langham  v.  actly  the  same  as  if  he  had  said  he  gave  upon  trust,  and  stopped 
Sandford,^  _  there.  Where  a  trust  is  clearly  imposed,  the  trustee  cannot  take 
Gibbrv  "^  beneficially,  though  the  trust  may  be  too  indefinite  for  exe- 
Rumsey,  2  Ves.  cution.  || 

&  Bea.  297.     Vezey  v.  Jamson,  1  Sim.  &  Stu.  69. 

(C)  What  shall  be  deemed  a  resulting  Trust,  or  Trust 
by  Implication. 

2Vern.294.  TT  has  been  shewn  under  the  last  head,  that  by  the  statute 
pi.  285.  Lady  i  ao;ainst  frauds  and  perjuries,  the  29  Car.  2.  c.  3.,  all  declar- 
Compton  V.  ations  of  trusts  were  to  be  made  in  writing;  but  there  is  a  saving 
Frankland.  in  the  act  with  regard  to  trusts  resulting  by  implication  of  law, 
[That  parol  which  are  left  on  the  footing  whereon  they  stood  before  the  act ; 
evidence  is  ^^^^^,  ^  hva'e  declaration  hy  j^arol  before  the  act,  would  prevent  any 
rebut  a  resulting  trust.     Arg.  and  the  court  seemed  to  be  of  that  opinion. 

resuUuig  use  is  fully  established  by  the  case  of  Lord  Altham  v.  Earl  of  Anglesca,  2  Salk.  676. 
Dougl.  26-.]     llFinch  v.  Finch,  1 5  Ves.  45.    Bartlett  v.  Pickersgill,  1  Eden  R.  515.|1 
1  P.\Vins.ii2.        It  \vas  likewise  ruled  by  Lord  Chan.  Co-nycr^  that  the  statute 
Lampluiih  v.      of  frauds,  §  8.  which  says,  "  that  all  conveyances  where  trusts  and 
Lamp  iig.i.         ^^  confidences  shall  arise  or  result  by  implication  of  law,  shall  be 

«  as 
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*'  as  if  that  act  bad  never  been,"  must  relate  to  trusts  and  equi- 
table interests,  and  cannot  relate  to  a  use  which  is  a  legal  estate. 
If  a  man  purchases  lands  in  another's  name,  and   pays  the 
money,  it  will  be  a  trust  for  him  that  paid  the  money,   thougli    2  Vent.  361. 
there  be  no  deed  made  declarini;  the  trust  thereof;  for  the  statute   Anon,  i  Vern. 
of  frauds  and  perjuries  extends  not  to  trusts  raised  by  operation   Qas*coi[,ne V 
of  law.  Thwyng. 

Ailniitted;  but  there  said,  "  that  the  proof  must  be  clear  that  he  paid  the  purchase-money." 
JiFiiich  V.  Finch,  15  Ves.  4o.    Mackreth  v.  Symnions,  Id.  350. || 

!|In   order    to    raise    a    trust  of    this    kind,   the    fact  of  the  >-«)  2  Vern. 

ownership  of  the  money  should  appear  on  the  face  of  the  deed,  ^^^  Kirk  v 

either  by  a  recital,  or  by  expressions  which  amount  to  a  neces-  \Vebb,  Ibid. 

sary  impHcation  or  presumptive   proof  of  it.  (a)     If,  however,  84.  Denton  v. 

it  be  expressly  stated  in  the  conveyance  that  the  money  was  paid  Davis,  is  Ves. 

by  the  nominal  purchaser,  and  nothing  shall  appear  to  explain  ,^^  Bellamy  v. 

the  nature  of  the  transaction,  then  if  in  his  lifetime  such  nominal  Burrow,  Ca. 

purchaser  .shall  by  any  note  or  memorandum,  in  writing  (6),  or  by  temp.  Talb. 

his  answer  to  a  bill  filed  against   him  for  a    recovery  thereof,  ^^At^-',,    "^P^' 

(though  he  shall  at  the  same  time  plead  the  statute  of  frauds  (c),  q^  ^^^^  ''^^^' 

confess  the  purpose   for  which   the  purchase  was  made  ;  or  if,  Vin.  tit.  Trust 

after  his  death,  he  shall  leave  any  papers  disclosing  the  real  cir-  (E).  (c)Cott- 

cumstances  of  the  case  (r/),  in  all  these  cases  the  court  will  raise  pS*-""  ^• 

the  trust,  even  against  the  express  declaration  of  the  deed.  ^^1^  ^^^' ,  ^^^ 
vide  4  Ves.  23.    {d)  Ryall  v.  Ryall,  Ambr.  41--.   Lane  v.  Dighton,  Ibid.  409. 

If,  indeed,  upon  a  bill  filed  against  him  for  a  discovery,  the  Skettv. 

nominal  purchaser  deny  the  facts  by  his  answer,  and  insist  upon  Whitmore, 

the  statute  of  frauds,  it  should  seem  that  parol  proof  cannot  be   2Freem.352. 

,     .       ,  1  11  JNewton  v. 

admitted  to  prove  tlie  trust.  |1  Preston   Prec. 

Ch.  103.  AVillis  V.  Willis,  2  Atk.  71.     Cooth  v.  Jackson,  4  Ves.  12.    Rowe  v.  Teed,  15  Ves. 
574.    Evans  v.  Harris,  2  Ves.  &  Bea.  561. 

No  rule  is  more  certain  than  that  if  a  man  makes  a  conveyance  Fitz.  Glbb. 

in  trust  for  such  persons  and  such  estates  as  he  shall  appoint,  and   223.  Htz- 

•    ^  ,  ,  .  .  1      X     I  •  11-      nerald  v.  Lord 

makes  no  appomtment,  the  resulting  trust  must  be  to  nim  and  nis   Fauconbridi'c. 

heirs.     The  trust  in  equity  must  follow  the  rules  of  law  in  the   ||\Vherea 

case  of  a  use,  and  that  it  would  be  so  in  the  case  of  a  use  is  un-  tenant  for  life 

doubtedly  true ;  and  that  was  Sir  Edward  Cleer's  case  in  6  Rep.   f^  <=°"^?^ 

T        1  /~ii  11  lease,  naving  a 

per  Lord  Chancellor.  power  of  ap- 

pointment, renewed  it  in  his  own  name,  and  his  appointee  died  in  his  lifetime,  it  was  held  a 
resulting  trust  for  the  representative  of  the  author  of  the  power.  1  Ball  &  Be.  45.|| 

But  trusts  arising  by  operation  of  law  have  been  but  of  /tfo  Barnard.  Rep. 
kinds,  (first)  either  where  the  conveyance  has  been  taken  in  the  in  Cane.  sss. 
name  of  one  man,  and  the  purchase-money  paid  by  another;  or,  Lloydv.SpiUit. 
(secondly,)  where  the  owner  of  an  estate  has  made  a  voluntary  ^^hy  thrcouit 
conveyance  of  it,  and  made  a  declaration  of  the  trust  with  regard  has  allowed  a 
trust  by  operation  of  law  to  arise  in  the  latter  case,  has  been,  that  the  party,  b)'  declaring  part 
of  the" trust  to  be  for  another,  and  by  saying  nothing  with  regard  to  the  other  part  of  it, 
shews  his  intention  to  be,  that  the  other  was  to  have  only  one  part  of  the  trust;  and  conse- 
quently he  himself  ought  to  have  the  benefit  of  the  other  part  of  it.  These  have  been  the  only 
two  instances  of  trust  allowed  of,  to  arise  by  operation  of  law,  since  the  statute  of  frauds,  unless 
there  has  been  a  plain  or  express  fraud.  Where  there  has  been  a  fraud,  in  gaining  a  conveyance 

m  another,  that  may  be  a  reason  for  making  the  grantee  in  that  conveyance  to  be  rons;- 

VoL.  VIII.  S  ^^'•^J 
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dered  merely    to  one  part  of  the  estate,  and  has  been  silent  with  regard  to  the 
as  a  trustee,      ^^j^g^,      ^t  of  it.  (a)     Per  Lord  Chancellor. 
Per  Lord  ^  ^ 

Chancellor.  Ibid,  [(a)  We  cannot  help  suspecting  the  fidelity  of  the  reporter  in  this  passage, 
as  the  Chancellor  is  not  made  to  deliver  himself  with  his  usual  precision  and  accuracy.  For 
there  certainly  have  been  other  cases,  besides  those  which  are  here  put  by  my  Lord  Hardwicke^ 
wherein  constructive  tn;sts  have  been  admitted.  For  instance,  where  there  were  three  lessees 
under  a  church,  and  one  of  them  surrendered  the  old  lease,  and  took  a  new  one  in  his  own 
name,  it  was  holden  ro  be  a  resulting  trust  for  them  all.  Palmer  v.  Young,  1  Vern.  276. 
llWhether  the  principle  extends  to  the  purchase  of  the  reversion  ex-pectant  on  the  lease,  see 
Randall  v.  Russell,  S  Meriv.  190.  Hardman  v.  Johnson,  Ibid.  347.  The  rule  has  been  adopted 
by  the  legislature  in  several  statutes  relating  to  the  redemption  and  purchase  of  land  tax. 
39  G.  5.  c.  108.  $8.  42  G.  3.  c.  116.|i  So,  if  a  guardian  or  trustee  for  an  infant  renew  a  lease, 
the  renewed  lease  will  be  to  the  use  of  the  infant.  Whalley  v.  Whalley,  1  Vern.  434.  Lee  v. 
Vernon,  7  Bro.  P.  C.  432.  jjOr  to  the  trust  of  the  old  lease,  whatever  it  may  be.  Holt  v.  Holt, 
1  Chan.  Ca.  191.  Pierson  v.  Shore,  1  Atk.  480.  Abney  v.  Miller,  2  Atk.  ."597.  Edwards  v. 
Lewis,  3  Atk.  538.  Featherstonhaugh  v.  Fenwick,  17  Ves.  228.  Brookman  v.  Hales,  2  Ves.  & 
Bea.  45.  Milner  v.  Harewood,  18  Ves.  259.  274.  But  if  there  be  a  guardian  or  trustee  for 
an  infant,  to  whom  lands  are  descended  or  devised,  but  the  title  is  really  in  a  third  person, 
and  the  trustee  or  guardian  buy  in  the  title  of  the  third  person,  this  shall  net  be  a  trust  for  the 
infant.  Lesley's  case,  sFreem.  52.;  and  see  1  Scho.  &  Lef.  123.1|  So,  i.''a  trustee  purchase 
lands  with  his  trust-money,  and  take  the  conveyance  in  his  own  name  without  declaring 
the  trust;  but  reciting  or  otherwise  admitting  that  the  purchase  was  made  with  the  profits 
of  the  trust  estate,  a  trust  will  result  for  the  person  entitled  to  the  profits.  Deg  v.  Deg, 
2P.  Wms.  414.  iJSee  Perry  v.  Phillips,  4  Ves.  108.  17  Ves.  173.  So,  if  two  persons  make 
a  joint  purchase  in  the  name  of  one,  it  is  a  resulting  trust  for  the  other.  Vv''ray  v.  Steele,  2  Ves. 
&  Bea.  388.  Anon,  2  Vent.  561. {j  So,  if  a  mortgagee,  whose  mortgage  was  taken  in  the  name 
of  a  trustee,  buys  in  the  equity  of  redemption,  in  the  name  of  the  same  trustee,  without  any 
declaration  of  the  trust,  yet  there  is  a  good  resulting  trust  to  the  mortgagee.  Acherley  v. 
Acherley,  4  Bro.  P.  C.  67.  So,  if  a  term  is  created  to  pay  debts,  or  devised  for  a  specific  purpose, 
after  the  debts  paid,  or  purpose  answered,  there  is  a  trust  for  the  heir.  Countess  of  Bristol  v. 
Hungerford,  2  Vern.  645.  Levet  v.  Needham,  Id.  138.  So,  a  grant  of  the  next  avoidance  of  a 
church  to  a  person,  without  his  privity,  is  a  resulting  trust  for  the  grantor.  Duke  of  Norfolk 
V.  Browne,  Pr.  Ch.  80.  1  Eq.  Ca.  Abr.  381.  pi.  4.  S.  C.  Nor  is  there  a  resulting  trust  only  in 
those  cases  where  part  of  the  estate  only  is  disposed  of  or  conveyed ;  for  though  the  whole 
estate  be  conveyed,  yet  if  it  be  for  particular  purposes,  or  on  particular  trusts,  which  by  accident 
or  otherwise  cannot  take  effect,  a  trust  will  result ;  as,  where  a  testator  devises  real  estates  to 
trustees  to  sell  and  convert  into  personalty  for  particular  purposes  specified  in  the  will,  and 
those  purposes  cannot  be  effectuated,  the  real  estates,  or  the  produce  thereof,  will  in  such  case 
result  to  the  heir.  Cruse  v.  Barley,  3  P.  Wms,  20.  Randall  v.  Bookey,  Pr.  Ch.  162.  Emblyn 
V.  Freeman,  Id.  541.  Stonehouse  v.  Evelyn,  3  P.  Wms.  252.  Arnold  v.  Chapman,  1  Ves.  108. 
Digby  V.  Legard,  Tr.  1774,  reported  in  the  note  in  3  Cox's  P.  Wms.  22.  Akeroyd  v.  Smithson, 
Ibid..,  and  1  Bro.  Ch.  R.  .505.  Robinson  v.  Taylor,  2  Bro.  Ch.  R.  589.  Spink  v.  Lewis,  5  Bro. 
Ch.  R.  355.;  sed  wWe  Ogle  v.  Ogle,  1  Bro.  Ch.  R.  501.  Neither  is  it  universally  true,  as  is 
observed  by  Mr.  Fonblunque  (2  Eq.  Tr.  122.  note),  that  what  is  not  conveyed  will  result ;  as, 
where  the  grantor  limits  an  estate  for  years  to  himself,  and  an  estate  to  another,  by  way  of 
use,  upon  a  contingency  which  may  not  happen  within  tlie  term  of  years,  an  estate  of  freehold 
will  not  result  to  the  grantor.    Adams  v.  Savage,  2  Salk.  679.  et  stipra.] 

i  ^'  ^^™^-  Where  it  plainly  appeared  upon  the  evidence  of  both  sides, 

v^A  ^"^  that  the  consideration-money  paid  on  a  purchase  was  the  proper 

money  of  A.  (though  mentioned  in  the  conveyance  to  be  paid 

by  B.);  in  such  case,  had  it  not  been  for  the  statute  of  frauds, 

this  would  have  made  a  resulting  trust;  and  B.  after  A.'s  death 

executing  a  declaration  of  trust,  this  plainly  took  it  out  of  the 

statute.     Per  Lord  Chancellor  Cowper. 

[{b)  But  it  Wherever  there  is  a  consideration  there  can  be  no  resulting 

!i!T*u  ^^*^'^'     trust.     But  if  a  lease  be  made  for  years  without  a  consideration, 

tnattnerecan      ,  ...  ,  ,  .  •' 

be  no  imphed    there  Will  be  a  resulting  trust  to  the  lessor,  [b) 

trust  between  a  lessor  and  lessee ;  becau^^e  every  lessee  is  a  purchaser  by  his  contract  and  his 
covenants,  which  excludes  all  possibility  of  implying  a  trust  for  the  lessor;  and  therefore  in 
that  case,  if  there  be  any  trust  at  all,  it  must  be  declared  in  writing.    Pilkington  v.  Bayley, 

7  Bro. 
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7Bro.  P.C.  526.  Bi!t  between  an  assignor  and  assignee  tl  ere  may  be  an  implied  trust. 
Hutcliins  V.  Lee,  1  Atk.447.]  JiWliere  u  term  of  years  was  cie;.tecJ,  and  no  trusts  of  it 
declared,  but  the  estate  devised  to  tenants  Cor  life  with  remainder  over,  the  court  decided  that 
there  was  no  resulting  trust  of  the  term,  but  that  it  attended  the  inheritance.  Sidney  v. 
Miller,  Coojj.  Chan.  Ca.  206.i| 

Where  a  daughter's  portion  was  charged  upon  the  father's  ^^^f^^-^^^- 
land,  she,  at  the  request  of  her  father,  had  released  her  interest  ^^J  lyrrelU 
in  the  land,  to  the  intent  that  he  might  be  enabled  to  make  a  clear 
setdement  thereof  upon  his  son.  It  was  declared  by  the  Lord 
Keeper,  that  if  this  was  done  by  the  daughter  without  any  con- 
sideraUon,  there  would  be  a  resulting  trust  in  the  father,  whereby 
he  should  be  chargeable  to  the  daughter  for  so  much  money. 

But  where  a  trustee  purchases  lands  out  of  the  profits  of  the  ch.Prec.  si. 
trust  estate,  and  takes  the  conveyance  in  his  own  name;  though  pi.  77.  Kirk  v. 
probably,  if  he  cannot  make  other  satisfaction  for  the  misappli-  Webb.  [Show. 
cation,  these  lands  may  be  sequestered,  yet  they  cannot  be  decreed  /^\  jj^g  *j.gsjjit 
to  be  a  trust  for  cestui  que  trusty  any  more  than  if  A.  borrows  ofthedif- 
money  of  jB.,  and  purchases  land  with  it  {a)y  those  lands  are  no  forent  eases 
trust  for  B.y  for  it  is  not  a  trust  in  writing;  and  a  resulting  trust  upp"  this 
it  cannot  be,  because  that  would  be  to  contradict  the  deed,  by  ^^^^'jeYb^Mr 
parol  proofs  directly  against  the  statute  of  frauds.     But  if  this  Sanders  in  his 
purchase  had  been  recited  to  have  been  m.ade  with  the  profits  of  edition  of 
the  trust  estate,  this  appearing  in  writing  might  ground  a  result-  Atkyns's  Re- 
ing  trust.     On  appeal  to  the  House  of  Lords,  this  decree  was  f^" ^^^^g^^' 
affirmed.  ^  ^     (2)  ] ;  jjand  see 

1  Sand,  on  Uses,  522.  (4th  edit.]]  [If  the  consideration-money  is  expressed  in  the  deed  to  be 
paid  by  the  person  in  whose  favour  the  conveyance  is  taken,  and  nothing  appears  in  such  con- 
veyance to  create  a  presumption  that  the  purchase-money  belonged  to  another,  parol  proof 
cannot  be  admitted  after  the  death  of  the  nominal  purchaser  to  prove  a  resulting  trust ;  for  that 
would  be  contrary  to  the  Statute  of  Frauds  and  Perjuries  See  the  principal  case.  Walter 
de  Cliirton's  case,  Pr.  Ch.  88.  Heron  v.  Heron,  Id.  163.  Newton  v.  Preston,  Id.  i03.  Gas- 
coigne  v.  Thwyng,  1  Vern.  366.  Hooper  v.  Eyles,  2  Vern.  480.  Crop  v.  Norton,  2  Atk.  75.] 
llBut  it  seems  now  settled  otherwise,  see  Lench  v.  Lench,  10  Ves.  jun.  511.  Sugd.  Vend.  598. 
Sand,  on  Uses,  325. ||  [But,  if  the  nominal  purchaser  in  his  lifetime  gives  a  declaration  of,  or 
confesses  the  trust,  that  takes  it  out  of  the  statute.  Ambrose  v.  Ambrose,  1  P.  Wms.  322. 
Ryal  v.  Ryal,  1  Atk.  59.  In  Lane  v.  Dighton,  .A.mbl.  409.  there  was  evidence,  in  Mr.  Dighton's 
own  hand-writina,  that  the  trust  stocks  had  been  sold.,  and  the  vioney  laid  out  from  time  to  time 
in  the  purchase  of  land:]  iJSeeLiebmann  v.  Harcourt,  2  Meriv.  515.i|  [So,  if  it  appears  on  the 
face  of  the  conveyance  (whether  by  recital  or  otherwise)  that  the  purchase  was  made  with  the 
money  of  a  third  person,  that  will  create  a  trust  in  his  favour.  As  in  the  principal  case,  Deg 
V.  Deg,  2  P.  Wms.  414.    Ryal  v.  Ryal,  ubi  supra.    Young  v.  Peachy,  2  Atk.  257.] 

So,  where  a  testator  empo'siered  the  executor  to  lay  out  the  r,ersonal  Ch.  Prec.  1 63. 
estate  in  land.,  and  settle  it  on  A.  and  his  heirs ;  and  the  executor  ^"^f^^^^^'y 
being  about  to  purchase,  told  A's  mother  of  it,  and  asked  her  j^ja-kant. 
consent,   but  took   the  conveyance  in   his  own  name,   and  Jio 
trust  in  writing  ivas  declared ;  but  it  was  proved  that  he  at  several 
times  declared  it  must  be  sold  to  make  A.  satisfaction  ;  yet  the  court 
(though  inclined  to  decree  a   conveyance  to  A.,  the  executor 
being  dead  insolvent)  declared  it  could  not,  because  there  was 
no  express  pj^oof  of  the  apjAication  of  the  trust-money. 

[It  is  a  general  rule,  that  where  lands  are  devised  for  a  par- 
ticular purpose,  what  remains  after  such  purpose  is  satisfied  shall 
result  to  the  heir  at  law  of  the  tesUitor.  Thus,  if  lands  are  de- 
vised to  executors  for  payment  of  debts  and  legacies;  after 
payment  of  debts  and  legacies,  the  executors  will  be  trustees,  as 
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,  ,  „  ,     ^        to  the  surplus,  for  the  heir  at  law  fa);  though  the  executors  liave 
Countess  of      "^  leg'icv,  aiKl  the  heir  at  law  has  an  express  one.  [o) 
Siiftblk,  2  Vcni.  645.     (b)  Starkev  v.  Brooke,  1  P.   Wms.  390.     jjSce  Stanley   v.   Stanley, 
lo'Vcs. -191.    Cliamhers  v.  Brailsford,  18  Vcs.  JGS.    2  Meriv.  25.     Stansfield  v.  Habergham, 
10  Ves  275.    1  Sand,  on  Uses,  c.  5.  §  7.|| 

City  of  Lon-  So,  where  A.  devised  lands  to  trustees  to  sell,  and  to  dispose 

Vov'""      of  the  money  as  he  should  appoint,  and  for  want  of  appointment 
5^1'  "         *      to   his   four  nephews,  A.  appointed  several  sums  to  be  paid  to 
different  persons,  which  sums  did  not  amount  to  the  value  of  the 
land,  it  was  holden  that  the  surplus  resulted  to  the  heir. 
Wychv.  Pack-        go,  where  ^.  devised  to  his  wife  a  rent-charge  for  thirteen 
p'c'"-72     '^    years  for  payment  of  debts,  and  devised  lands  to  his  wife  in  aug- 
mentation of  her  jointure,  it  was  holden  that  the  surplus  of  the 
rent-cb.arge,  after  the  debts  were  paid,  resulted  to  the  heir. 
Stonehouse  v.        So,  where  a  rent-char£je  was  devised  to  be  sold  for  payment  of 
meiyn,  _  i .      lerracies  to  the  amount  of  800/. :  but  if  the  rent-charge  sold  for 
1000/.,   then  an  additional  legacy  of  100/.  was  given  to  B.,  and 
another  of  100/.  was  given  to  C,  it  was  holden,  that  if  the  rent- 
charge  sold  for  above  800/.,  and  less  than  1000/.,  the  residue, 
above  800/.,  would  result  to  the  heir  at  law,  and  not  be  divided 
between  B.  and  C. 
Digby  V.  Le-  go,  where  A.  devised  her  real  and  personal  estates  to  trustees 

^  Wms^-^  *  in  trust,  to  sell  and  pay  debts,  and  to  pay  the  residue  to  five  per- 
Akeroklv.  "  5>ons,  to  be  equally  divided  between  them,  share  and  share  alike 
Smithson,  (which  words  in  awill  create  a  tenancy  in  common,  1  P.  Wms. 
Jbid.S.P.  700.  2  P.  Wms.  282.);  and  one  of  the  residuary  legatees  died  in 

the  lifetime  of  the  testatrix,  the  court  held  that  this  was  a  result- 
ing trust  (as  to  the  share  in  the  real  estate  of  the  residuary  legatee, 
Sand,  onuses,  vvho  died  in  the  testatrix's  lifetime,)  for  the  benefit  of  the  heir  at 
\Vms  "00  ^^^^ '  "^'^^^  upon  a  similar  bequest  of  personal  estate,  it  seems  the 
2  P.  Wms. 532.  share  of  the  legatee  so  dying  would  go  according  to  the  statute  of 
_  distributions. 

Hallum      *  ^^>  where  lands  were  devised  to  be  sold,  and  part  of  the  money 

An)bl.  645.  arising  by  the  sale  was  given  to  charitable  uses,  and  the  residue 
|Gibbs  V.  of  the  money  was  given  over,  it  was  holden  that  the  part  given 

0  v"^^^  R  '"  mortmain  should  result  to  the  heir  at  law,  and  not  go  to  the 
294 II  residuary  legatees. 

Arnold  v.  So,  where  a  testator  gave  a  legacy  to  his  executors  by  name, 

Chapman,  and  then  devised  his  copyhold  to  A.,  he  paying  his  executors 

1  Ves.  108.         1000/.,  and  after  payment  of  debts  and  legacies,  gave  the  residue 

to  a  charity,  it  was  holden  that  the  1000/.,  being  a  charge  on  the 

real  estate,  and  not  well  disposed  of  by  reason  of  the  mortmain 

act,  the  heir  at  law  was  entitled  to  it  by  way  of  resulting  trust. 

Robinson  v.  So,  where  the  testator  directed  the  rest  and  residue  of  his  real 

C?R%89^'^"*  ^""^  personal  estates  to  be  sold  by  trustees,  and  thereout  to  pay 

annuities  and  legacies,  and  then  to  pay  the  surplus  to  A.  B.  for 

her  life ;  upon  the  death  of  A.  B.  it  was  holden,  that  so  much  of 

the  surplus  as  arose  from  the  real  estate  was  a  resulting  trust  for 

the  heir  at  law,  and  the  rest  for  the  next  of  kin. 

Hutcheson  v.        So  where  a  testatrix,  having  an  estate  which  came  to  her  ex 

Hammon' ,       parte  watenidy  on  her  marriage  conveyed  the  same  to  trustees  to 

such 
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such  uses  as  she  slioiikl  direct,  with  remainder  to  her  own  right  sBro.  Ch.R. 
heirs;  and  afterwards  by  will  directed  the  estate  to  be  sold,  the  '^^* 
money  to  be  paid  out  of  the  funds,  and  the  trustees  to  permit  the 
husband  to  receive  the  interest  for  his  life;  and  then,  after  deduct- 
ing 3500/.  to  certain  uses  which  vested  in  C.  Z).,  and  after  paying 
1000/.  to  A.  B.,  to  pay  the  residue  to  three  persons  ;  and  by  a 
codicil  gave  her  husband  a  power  of  appointing  the  3500/.  in 
case  C.  D.  should  marry  without  his  consent;  A.  B.  died  in  the 
testatrix's  lifetime  before  the  codicil  made,  but  the  testatrix  took 
no  notice  thereof  in  the  codicil;  it  was  holden,  that  the  1000/. 
were  to  be  considered  as  real  and  not  personal  estate,  and  re- 
sulted to  the  heir  at  law  of  the  testatrix  ex  parte  materud. 

So,  where  a  testator  directed  real  estate  to  be  sold,  and  the  Spinkv.Lewia, 
money  arising  from  the  sale  to  be  invested  in  the  funds,  and  then  ^  Br.  Ch.  K. 
ordered  the  residue  of  his  personal  estate  to  be  laid  out  in  the 
funds,  to  remain  there  for  ten  years,  and  at  the  end  thereof  gave 
the  same  to  his  next  of  kin ;  the  Chancellor  held,  that  the  next 
of  kin  in  that  case  must  mean  next  of  kin  at  the  time  of  the  death ; 
and  the  testator  having  but  one  brother  who  fell  within  that  de- 
scription, and  he  having  died  within  the  ten  years,  the  legacy  was 
lapsed,  and  so  much  as  was  produced  by  the  real  estate  must  revert 
to  the  heir  at  law  of  the  testator,  and  so  much  as  was  personalty 
to  the  representatives  of  the  brother. 

So,  where  a  testator  devised  his  real  and  personal  estate  to  his   HalHday  v. 
executor  in  trust  to  pay  debts  and  legacies,  and  afterwards  gave   Hudson, 
the  rest  and  residue  to  the  executor,  but  declared,  that  the  only  "l^^^'  J""* 
purpose  for  which  he  devised  his  real  estate  was,  that  he  might 
subject  it  to  his  debts ;  it  was  holden,  that  so  much  of  the  real 
estate,  as  was  not  applied  to  the  debts  should  go  to  the  heir. 

II  So  where  i5.,  YjVlxI  oi  Harborojigh,  devised  all  his  manors,   sherrard  v. 

advowsons,  Sfc.  to  trustees  to  pay  to  the  succeeding  earl  1000/.   Ld.  Harbo- 

jper  anmim  for  life,  and  directed  that  the  surplus  rents  during  the  rough,  Ambl. 

life  of  the  earl  (annuitant)  should  be  laid  out  in  the  purcliase  of  l^""-'  /^"^^^^^ 

lands,  to  be  settled  to  such  uses  as  the  testator's  other  lands   i3ishop  of 

stood    settled  after  the  death   of  the  said  earl;   and  after  the  Norwich, 

demise  of  the  annuitant  the  trustees  were  to  stand  seised  to  the   issi,  iSand. 

use   of  the  first  and  second  sons  of  the  earl  in  tail  successively  °"  Lses.joO. 

•  I  .     T  ,  .  ^-t^,  •'     And  as  to 

with  remainder  over,  the  question  was,    \V  ho  was  to  present  to  ^.^^^^  of  result- 

the  advowsons   during  the  life  of  the  annuitant  ?    The  Lord  ing  trusts,  see 
Chancellor   determined  that  the  trustees  had   no  pretence    of  Wright  v. 
right,  and  that  the  right  of  presentation  not  being  disposed  of  jVv-p,'''|gg 
during  the  life  of  the  earl  (annuitant)  resulted  to  the  heir.||  NashV.  Smith 

17Ves.  29.    Williams  V.  Coade,    loVes.  500.    Hill  v.  Cock,  1  Ves.  &  Bea.  17.".    Maugham  v. 
Mason,  Ibid.  410.    Hooper  v.  Goodwin,  18  Ves.  156. 

But  this  rule,  that  where  lands  are  devised  for  a  particular  pur-  i  -^tk.  6i9. 
pose,  after  the  purpose  satisfied,  there  is  a  resulting  trust  for  the 
heir  at  law,  admits  of  several  exceptions.  Thus,  Lord  Hard- 
^icJce  said,  if  J".  S.  devised  lands  to  A.  to  sell  them  to  B.  for  the 
particular  advantage  of  B.,  that  advantage  is  the  only  purpose  to 
be  served  according  to  the  intent  of  the  testator,  and  to  be  satis- 
fied by  the  mere  act  of  selHng,  let  the  money  go  where  it  would  ; 

""     S  3  '  and 
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and  that  there  was  no  precedent  of  a  resulting  trust  in  such  a  case- 
So,  if  A.  devised  lands  to  J.  S.  to  sell  to  the  best  price  to  B.,  or 
to  lease  for  three  years  at  such  a  fine,  there  could  be  no  resulting 
trust  to  the  heir  of  the  testator. 

Aijain,  a  testator  devised  to  trustees  to  sell,  and  to  dispose  of  the 
money  arising  by  the  sale,  as  they,  or  the  major  part  of  them 
should  think  proper ;  he  having  previously  intimated  an  intention 
of  giving  the  money  to  charitable  uses.  Here  the  heir  at  law  can 
have  no  resulting  trust ;  for  a  man  empowering  others  to  sell 
may  disinherit  his  heir,  as  well  as  by  his  own  actual  disposition. 
Nor  can  his  trustees  have  any  beneficial  interest ;  for  his  giving 
his  estates  to  persons  whom  he  names  tnisiees  to  such  purposes 
as  they,  or  the  major  part  of  them,  shall  judge  fit,  plainly  shews 
he  intended  them  no  benefit,  but  only  an  aulliority. 

So,  a  testator  devised  to  his  cousin  T.  M.  by  name  all  his  mes- 
suage, SfC.y  in  triist  to  sell  for  the  payment  of  all  his  debts  and 
legacies  within  a  year  after  his  death,  and  made  him  executor, 
but  gave  him  no  legacy,  though  he  was  as  nearly  related  to  him 
as  his  heir  at  law.  It  was  holden  by  two  Lords  Commissioners 
against  one,  that  there  should  be  no  resulting  trust ;  for  then 
the  executor,  who  was  taken  notice  of  as  his  cousin,  would  have 
nothing  but  his  labour  for  his  pains. 

So,  a  testator  by  his  will  made  his  dearly  beloved  wKe  sole  heiress 
and  executrix  of  all  his  real  and  personal  estate,  to  sell  and  dis- 
pose thereof  at  her  pleasure,  and  to  pay  his  debts  and  legacies, 
and  gave  his  brother  (vv-ho  was  his  next  of  kin  and  heir)  five 
pounds.  It  was  decreed,  thai:  the  testator's  wife  was  entitled  to 
the  premises  devised  for  her  own  benefit,  and  that  there  was  no 
resulting  trust  to  the  heir  at  law  of  the  testator :  that  the  devise 
that  the  wife  should  be  sole  heiress  of  the  real  estate  did  in  every 
respect  place  her  in  the  stead  of  the  heir,  and  not  as  a  trustee  for 
him :  that  it  was  the  plainer  by  reason  of  the  language  of  ten- 
derness and  affection,  his  dearly  beloved  "coife^  which  must  intend 
to  her  something  beneficial,  and  not  what  would  be  a  trouble 
only :  and  what  made  it  still  stronger  v.as,  that  the  heir  was  not 
forgotten,  but  had  a  legacy  of  5/.  left  him. 

JSo,  a  testator  devised  his  real  estate  to  his  sister  in  trust  to  sell 
and  with  the  produce  of  the  sale  to  pay  his  debs  tand  certain  pe- 
cuniary legacies;  and  after  payment  of  his  debts  and  legacies, 
gave  her  the  residue  of  his  personal  estate.  Lord  Talbot  held, 
that  there  was  no  resulting  trust  for  the  heir :  and  that  the  sister 
should  have  the  whole  residue,  after  the  sale  of  the  estate,  both  of 
the  money  arising  by  the  sale,  and  of  the  personal  estate. 

A  testator  devised  the  advowson  of  a  church  to  his  mother  in- 
law, willing  and  desiring  her  to  sell  and  dispose  of  the  same  to 
Eton  College,  and  on  their  refusal,  to  Trinity  College  in  Oxford; 
and  on  the  refusal  of  both  those  societies,  to  any  of  the  Colleges 
in  Oxford  or  Cambridge,  It  was  decreed,  that  there  was  in  this 
case  no  resulting  trust  to  the  heirs  at  law  of  the  testator,  but  a 
devise  of  the  beneficial  interest  to  the  testator's  mother-in-law, 
with  an  injunction  to  sell  to  particular  societies. 

.4.  by 


(C)  llesii!ti7ig  Trusty  or  Trust  hy  Implication.  26.i 

A.  by  his  will  gave  all  his  real  estate  to  trustees  to  sell  and  dis-  Durour  v. 
pose  of  the  whole,  with  his  personal  estate,  for  payment  of  his  j  y^g^gg^j^ 
debts,  legacies,  and  performance  of  his  will ;  and  gave  several 
legacies,  and,  among  the  rest,  1200/.  to  be  applied  to  charitable 
uses  within  the  mortmain  act;  and  then  directed  the  trustees  to 
place  out  all  the  residue  of  his  estate  and  interest  therein  upon 
securities,  and  divide  among  several  persons.  The  whole  of  the 
1200/.  being  a  void  devise,  the  question  was,  Whether  it  should 
go  to  the  heir  at  law,  or  to  the  residuary  legatees  ?  Lord  Hard- 
wicke  was  of  opinion,  that  the  money  which  should  arise  by 
sale  of  the  real  estate,  was  turned  into  personal  by  the  testator, 
and  so  intended ;  and  therefore  the  heir  at  law  had  no  claim 
to  it. 

A  devise  was  in  trust,  among  other  things,  to  pay  4/.^  a  year,  Wright  v. 
arising  out  of  real  estate,  to  a  charity.     This  charge  being  void  ^'''l^  ^^°- 
by  the  statute  of  mortmain,   it  was  holden  that  it  did  not  go  to        '    •  ^^• 
the  heir  at  law,  but  sunk  for  the  benefit  of  the  specific  devisee, 
as  arising  out  of  his  estate. 

A.  devised  freehold  estates  to  trustees  in  trust  by  rents  and  Pop^^J"  J'- 
profits,  or  by  sale  or  mortgage,  to  pay  debts  and  legacies  which   ^ady  Ayks- 
his  personal  estate  should  not  be  sufficient  to  discharge,  and  sub-  gg/' 
ject  thereto,  in  case  T.  B.  should  attain  twenty-one,  in  trust  for 
him  and  his  heirs.     It  was  contended,  that  the  surplus  profits  of 
the  estates,  after  payment  of  the  annuities  left  by  the  will  and 
the  interest  of  the  debts,  were  undisposed  of  until  T.  B.  should 
attain  twenty-one ;  and  consequently,  the  heir  at  law  was  entitled 
to  them.   But  the  court  held  this  a  complete  devise  to  the  trustees 
until  T.  B.  should  attain  twenty-one ;  and  that  the  surplus  profits, 
after  the  legacies,  annuhies,  and  interest  of  debts  paid,  should  be 
applied  to  sink  the  principal  of  the  debts.] 

II  So,  where  a  testatrix  devised  all  her  real  estate  to  her  cousins,  King  v.  Den- 
M.  A.  and  A.  ,Z,  their  heirs  and  assigns  for  ever,  subject  never-  "ison,  i  Ves. 
theless  to  and  chargeable  with  the  payment  of  several  annuities,   ggeSouthouse 
all  which  annuities  she  directed  to  be  paid  quarterly;  and  she  v.  Bate,  2  Ves. 
charged  her  real  estate  with  the  payment  thereof;  and  she  gave  &  B.  396. 
her  personal  estate  to  R.  A.,  E.  B.,  and  G.  A.,  their  executors  '^here  the  ^^ 
and  administrators,  subject  to  and  chargeable  with  the  payment  "[f[^*grg  held 
of  her  just  debts  and  legacies,  thereinafter  mentioned  ;  and  gave  to  give  a  ra- 
the surplus  rents  of  her  estates  to  several  persons,  for  their  lives  suiting  tr  ist. 
only ;  Lord  Chancellor  Eldon  held,  that  on  the  intention  to  be 
collected  from  the  whole  context  of  the  will,  this  was  a  beneficial 
devise  to  M.  A.  and  A.  J.  in  fee,  subject  to  the  charges,  and  not 
a  resulting  trust  in  favour  of  the  heir,  as  to  the  surplus  beyond 
the  charges.     His  lordship  said  that  the  principles  applicable  to 
the  case  were  very  well  settled.     He  adopted  those  of  Hill  v. 
the  Bishop  of  Loyidon,  as  affording  the  grounds  on  which  Lord 
Hardv:icke  proceeded ;  "  but  I  will  point  out  the  nicety  of  distinc- 
"  tion,  as  it  appears  to  me,  upon  which  this  court  has  gone.    If  I 
*.'  give  to  A.  and  his  heirs  all  my  real  estate,  charged  with  my 
"  debts,  that  is  a  devise  to  him  for  a  particular  purpose,  but  not 
"  for  that  purpose  onlv.     If  the  devise  is  upon  trust  to  pay  my 
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"  debts,  that  is  a  devise  for  a  particular  purpose,  and  nothing 
"  more ;  and  the  effect  of  these  two  modes  admits  just  this  differ- 
"  ence :  the  former  is  a  devise  of  an  estate  of  inheritance  for  the 
"  purpose  of  giving  the  devisee  the  beneficial  interest,  subject  to  a 
*'  particuhir  purpose ;  tlie  latter  is  a  devise  for  a  particular  pur- 
"  pose,  with  no  intention  to  give  him  any  beneficial  interest." 

So,  where  there  was  a  bequest  of  the  residue  of  monies,  arising 
out  of  the  sale  of  a  real  estate,  and  the  residue  of  personal  estate, 
unto  trustees  and  executors,  to  be  disposed  of  unto  such  persons 
and  in  such  manner  as  they  in  their  discretion  should  think  proper, 
it  was  held  that  they  had  an  absolute  interest,  and  not  a  trust. || 

Attorney-General  v.  Wansey,  15  Ves.  2,51.    Dawson  v.  Clarke,  Ibid.  409.    Wright  v.  Wright, 

leVes.  188.     Nash  V.  Smith,  17  Ves.  29.      Sheddon  v.  Goodrich,  8  Ves.  481.     Williams  v. 

Coade,  10  Ves.  500,    Hill  v.  Cock,  1  Ves.  &  B.  175.    Maugham  v.  Mason,  Id.  4\0.   Hooper  v. 

Goodwin,  18  Ves.  156. 

(D)  What  shall  be  deemed  an  Advancement,  and  what 

a  Trust. 


Gibbs  V.  Rum- 
Bey,  2  V^es.  & 
Bea.  294.; 
and  see  on 
this  subject 
the  cases  of 


2  Freem.  252. 
Shales  v. 
Shales. 
IIGlaister  v. 
Hewer,  8  Ves. 
199.11 


8  Chan.  Ca. 
231.  Elliot  V. 
Elliot. 


Finch,  5.58. 
Grey  v.  Grey, 
JIlEq.Abr. 
.381.  2Swanst. 
594.  S.  C. ; 
nnd  see  Red- 
ington  V.  Red- 
ington,  5Ridg. 
P.  Ca.176.lt 


TT  is  a  settled  rule,  that  whenever  a  father  purchases  in  the 
name  of  a  child  unprovided  for,  it  is  intended  as  a  provision, 
and  not  a  trust,  unless  it  be  otherwise  proved,  and  the  proof  lies 
on  the  plaintiff.  This  was  held  so  before  the  statute  of  frauds, 
<§r.,  and  is  stronger  since,  because  declarations  of  trusts  ought 
to  be  in  writing ;  though  in  other  cases  a  trust  will  result  where 
it  appears  that  another  paid  the  money.     And 

A  distinction  has  been  taken  where  a  parent  makes  a  purchase 
in  the  name  of  an  unadvanced  child,  and  where  in  the  name  of 
a  child  already  advanced.  In  the  former  case,  it  was  only  an 
advancement  for  the  child;  in  the  latter,  a  trust  for  the  parent. 

The  reason  why,  where  the  father  purchases  in  the  name  of  a  son 
unadvanced^  without  any  express  declaration  of  the  trust,  this  is 
an  advancement  of  the  son,  and  not  a  trust  for  the  father,  is 
because  between  father  and  son  tlie  blood  is  a  siifficicnt  considera- 
tion to  raise  a  use  to  the  son ;  and  that  in  all  cases  whatsoever, 
where  a  trust  shall  be  between  the  father  and  son,  contrary  to 
the  consideration  and  operation  of  law,  the  same  ought  to  appear 
upon  very  plain,  and  coherent,  and  binding  evidence;  and  not  by 
any  argument  or  inference  from  the  father's  continuing  in  pos- 
session, and  receiving  the  profits,  which  sometimes  the  son  may 
not  in  good  manners  contradict,  especially  where  he  is  advanced 
but  in  part.     And  if  such  inference  shall  not  be  made  by  the 
father's  i^erception  of  pr()fits,  it  shall  never  be  made  from  any 
words  between  them  in  common  discourse ;  for  in  those  there  may 
be  great  variety,  and  sometimes  apparent  contradictions.     Now, 
where  there  is  no  clear  proof  of  any  trust  between  the  father  and 
son,  the  law  will  never  imply  a  trust,  because  the  natural  con- 
sideration of  blood,  and  the  obligation  which  lies  on  the  father 
in  conscience  to  provide  for  his  son,  are  predominant,  and  must 
overrule  all  manner  of  implications.  And  herein  the  law  of  trusts 
does  (as  it  ought  to  do)  agree  with  the  la\<o  of  uses  before  the 
statute  o(  U.S.;  and  therefore,  if  before  that  statute  the  father 

had 
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Lad  made  a  teoffinent  to  a  stranger,  without  any  consideration, 
the  law  raised  a  use  without  any  implication  to  himself;  but  it 
he  made  a  feoffment  to  his  so?t,  no  use  arose  to  the  father  by 
implication,  because  the  blood,  which  is  a  sufficient  consideration, 
fixed  and  settled  the  estate  in  the  son.  It  is  true,  where  the  son 
h  married  in.  the  lifetime  of  his  father,  and  by  him  f idly  advanced, 
and  in  a  manner  emancipated,  there  a  purchase  by  the  father, 
and  in  the  name  of  his  son,  may  be  a  trust  for  the  father,  as 
much  as  if  it  had  been  in  the  name  of  a  stranger,  because  in  that 
case  all  presumptions  or  obligations  of  advancements  cease.  But 
xsohere  the  son  is  not  advanced,  or  but  advanced  or  emancipated 
in  itart,  in  such  case  there  is  no  room  for  any  construction  of  a 
trust  by  implication ;  and  without  clear  proofs  to  the  contrary,  it 
ought  to  be  taken  as  an  advancement  of  the  son. 

IJThe  son  cannot,  on  his  sick  bed,  make  a  declaration  of  trust  Bateman  v. 
in  favour  of  his  father,  so  as  to  prevent  his  wife  from  having  her  Bateman, 
dower  of  the  estate.     The  evidence  to  repel  the  presunijition  of  ^j^^less^'v.^' 
advancement  must  be  contemporaneous  with  the  purchase. ||  Franklin, 

1  Swanst.  15. 

So,  where  the  father  purchases  in  the  name  of  the  son,  it  has   o  Chan.  Ca. 
frequently  been  decreed  an  advancement,  and  not  a  trust,  though   2.31.  Elliot  v. 
the  father  takes  the  profits  and  keeps  possession ;  and  though  Elliot. 
the  father,  after  such  purchase,  declares  the  trust,  yet  it  is  not 
good,  unless  the  trust  be  declared  before  or  at  the  time  of  the 
purchase ;  and  so  the  Lord  Chancellor  agreed. 

Likewise,  where  a  father  purchased  in  a  younger  sorCs  name,   1  P.  V/ms. 
and  a  nephew's,  lands  of  inheritance;  and  also  purchased  a  term  R-  ii|'  ^2, 
for  years  (of  which  he  himself  had  the  inheritance)  in  the  same  L^™p][]^h7' 
son's  and  the  father's  mother's  name ;  though  the  whole  purchase-  Jt'was  farther 
money  was  mentioned  to  be  paid  by  the  father,  and  though  he  said  in  this 
took  the  profits  during  his  life,  and  died  leaving  the  son  about  ^^^J^' 5^^'^'?® 
eight  years  old ;  and  though  a  reversion,  expectant  on  his  mother's  ^^  profit^  '"^ 
death,  'voas  settled  upon  him,  yet,  the  trustees  disclaiming  any  in-  must  be  in- 
terest in  the  estate.  Lord  Chancellor  held  the  son  to  be  unpro-  tended  to 
videdfor,  notwithstanding  such  reversioji  after  his  mother's  death;  ^^"^'^  ^u^^l- 
for  that  he  might  starve  in  the  mean  time;  and  that  the  trustees  „°"f,,2i;J,!"f.. 

O  n      ■\  1111*  "^   irUcH  U.lt*Il    LCI 

having  disclaimed,  made  it  all  one  as  if  the  purchase  had  been  m  the  son. 
the  son's  name  only. 

[A  fadier  purchased  a  copyhold  in  the  name  of  the  defendant,   Mnmma  v. 
his  eldest  son,  an  infant  of  eleven  years  old,  and  enjoyed  it  during  Mumma, 
his  life;  and  afterwards,  having  surrendered  it  to  the  use  of  his   ^  ''^'■"-  ^^• 
will,  devised  it  to  his  wife  for  life,  remainder  to  his  younger 
children,   and   made  other  provisions  for   the   defendant,    who 
having  recovered  in  ejectment,  the  bill  was  to  be  relieved  against 
it.     Lord  Chancellor  Jeffries  conceived,  that  as  he  was  but  an 
uifant  at  the  time  of  the  purchase,  the  purchase  was  an  advance- 
ment for  him,  and  not  a  trust,  notwithstanding  the  father  enjoyed 
it  during  his  life. 

So,  where  a  father  purchased  a  copyhold  in  his  son's  name,  Taylor  v. 
who  was  then  eighteen  years  of  age,  and  the  father  continued  in  Taylor,  1  Atk, 
possession  till  his  death,  Lord  Hardwicke  said,  —  I  am  of  opinion 

it 
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p.  V»'ms.  R. 
607,  60S. 
LoyJ  V. 
Read. 


Finch,  373. 
Hodgkinson 
V.  Moor. 


Dyer  v.  Dyer, 
in  the  Exche- 
quer, Nov. 
1788,  Cox's 
P.Wms.  112. 
note. 

l!Watk.216. 
2  Cox,  92. 
Finch  V. 
Finch,  1 5  Ves 
43.  ;  and  see 
2  Eden,  15.|| 


Chan.Ca.  28. 
Scroope  v. 
Scroope.  It 
was  said  in 
this  case,  that 


it  should  be  considered  as  an  advancement  for  the  son,  and  found 
my  opinion  greatly  on  the  case  of  Mamma  v.  Mumma  {supra); 
and  though  two  receipts  are  produced  under  the  son's  hand  for 
the  use  of  the  father,  I  think  that  will  not  alter  the  case;  for  the 
son,  being  then  under  age,  could  give  no  other  receipt  in  dis- 
charge of  the  tenants  who  held  by  lease  from  the  father.] 

But  it  seems  it  had  been  otherwise,  if  the  father  had  taken  the 
profits  after  the  child's  coming  of  age^  and  when  of  discretion  to 
claim  his  right  — 

As,  where  A.  o.  gi-andmothcr,  purchased  an  annuity  in  the  14/.  per 
cent,  annuities  for  lives^  for  100/.  in  the  name  of  Y^.  her  grand- 
child, the  father  of  E.  gave  A.  the  grandmother  a  bond  to  repay 
her  the  100/.  in  case i'. should  die  in  the  grandmother's  life;  A. 
kept  the  tally,  and  received  the  annuity  during  her  life,  and  dis- 
posed of  it  by  her  will  to  F.  another  grandchild  ;  it  was  decreed 
by  the  Chancellor,  that  the  receiving  of  the  income,  and  keep- 
ing the  tally,  and  no  claim  having  ever  been  made  hy  E.  shewed  that 
£.  was  but  a  trustee  for  A.  and  that  the  bond  given  by  the 
father,  in  which  no  mention  was  made  of  a  trust,  did  not  make 
it  to  be  so. 

Likewise,  where  a  father  purchases  the  reversion  and  inherit- 
ance in  his  own  name  of  lands  of  which  a  lease  for  three  lives 
was  then  in  being,  and  afterwards  purchases  the  lease  for  three 
lives  in  his  son's  name,  it  is  decreed  a  trust,  and  not  an  advance- 
ment. 

[In  the  manor  of  H..  it  is  the  custom  to  grant  copyholds  for 
three  lives  successive.  S.  D.  purchased  copyhold  premises  holden 
of  this  manor,  and  took  the  grant  to  himself  and  M.  his  wife, 
and  W.  his  eldest  son,  to  take  in  succession  for  their  lives.  —  By 
his  will  he  devised  all  his  interest  in  these  copyholds  (amongst 
others)  to  his  youngest  son.  There  were  no  other  circumstances 
in  this  case;  and  the  question  was,  Whether  this  was  an  advance- 
ment to  JV.,  or,  whether  he  was  a  trustee  for  his  father  ?  The 
court,  after  full  consideration,  determined,  that  this  was  to  be 
taken  as  an  advancement  for  the  eldest  son. — The  Chief  Baron  in 
delivering  the  judgment  of  the  court,  observed,  that  in  the  cases 
cited  the  circumstance  of  the  nominee  being  a  child  of  the  pur- 
chaser, had  been  considered  as  a  circumstance  of  evidence  to 
rebut  the  restdting  trust,  and  not  as  raising  a  consideration  in  itself, 
which  seemed  a  more  simple  way  of  treating  it.  That  the  circum- 
stance of  the  custom  of  the  manor  requiring  two  nominees  besides 
,  the  purchaser  had  been  insisted  upon  in  the  present  case,  as  taking 
off  the  inference  of  an  intended  advancement,  and  had  been 
relied  upon  in  that  view  by  the  Lords  Commissioners  in  JDichin- 
S071  V.  Shaw  in  Chancery,  22d  May  1770,  in  which  case  also  the 
grant  was  for  three  lives  successive.  But  that,  notwithstanding 
that  authority,  the  court  was  of  opinion,  this  circum.stance  was 
not  sufficient  to  turn  the  presumption  against  the  child.] 

But,  where  a  purchase  is  made  by  a  father  in  his  own  and  his 
son's  name,  it  shall  jmma  facie  be  intended  an  advancement  for 
the  son,  and  not  presumed  a  trust,  unless  declared  so. 
It  was  anciently  the  way  to  join  the  son  in  a  purchase,  to  avoid  wardship. 

[But 
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[But  this  is  a  weaker  case  than  where  the  purchase  is  made  in 
the  son's  name  onl}^;  and  therefore  the  son  shall  not  have  the  be- 
nefit of  survivorship  as  against  a  judgment  crecUtor  of  the  father. 

A  father  upon  his  son's  marriage  gave  him  a  considerable  Pole  v.  Pole, 
advancement;  and  having  several  younger  children  who  were  ^  »es. 76. 
unprovided  for  he  sold  an  estate  ;  but  500/.  only  of  the  purchase- 
money  being  paid,  he  took  security  for  the  remainder  in  the  name 
of  himself  and  his  son.  The  father  received  the  interest  and 
great  part  of  the  principal  without  any  opposition  from  the  son, 
as  did  his  executrix  after  his  death,  the  son  writing  receipts  for 
the  interest.  A  question  being  made,  Whether  the  son  should  be 
considered  as  trustee  for  his  father,  or  interested  in  his  own 
right  ?  Lord  Hard-jcicke  said,  —  No  doubt,  where  a  father  takes 
an  estate  in  the  name  of  his  son,  it  is  to  be  considered  as  an  ad- 
vancement ;  but  that  is  liable  to  be  rebutted  by  subsequent  acts. 
So,  if  the  estate  be  taken  jointly,  so  as  the  son  may  be  entitled 
by  survivorship  ;  that  is  weaker  than  the  former  case,  and  still 
depends  on  the  circumstances.  The  son  knew  here  that  his  name 
was  used  in  the  mortgage  deed,  and  must  have  known  whether  it 
was  for  his  own  interest,  or  only  as  trustee  for  his  father ;  and 
instead  of  making  any  claim,  his  acts  are  very  strong  evidence  of 
the  latter.  Nor  is  there  any  colour  why  the  father  should  make 
him  any  further  advancement,  when  he  had  so  many  children  un- 
provided for ;  and  in  using  his  son's  name,  the  father  might  have 
a  view  that  his  son  should  be  a  trustee  rather  than  another. 

A  bill  was  brought  by  an  executor  to  have  satisfaction  out  of  Stileman  v. 
the  estate  of  the  defendant's  late  father  upon  a  judgment  given  Ashdown, 
by  him  to  the  plaintiff's  testator.  It  appeared,  that  in  1700  the  f.-f^^^l^'''^' 
father  made  a  small  purchase  jointly  with  the  defendant  to  them  Co^  Lit ^"4 6. a. 
and  tlieir  heirs  :  that  in  1708  he  made  another  joint  purchase  n.  (i).|| 
with  his  youngest  son,  and  settled  it  by  way  of  provision  for 
younger  children,  and  paid  the  purchase-money  for  both  estates, 
and  continued  in  possession  till  his  death,  which  happened  in 
1735.  The  sons  afterwards  entered  upon  these  estates.  It  was 
insisted  on  the  part  of  the  defendants,  that  these  two  purchases 
were  to  be  considered  with  respect  to  a  moiety  and  on  account  of 
the  survivorship,  as  an  advancement  of  the  sons,  and,  conse- 
quently, they  were  entitled  to  retain  the  estate,  and  not  liable  to 
the  plaintifFs  judgment.  But  Lord  Hard-dcicke,  after  observing, 
that  he  thought  the  cases  had  gone  full  far  enough  in  favour  of 
advancements,  and  that  he  ought  not  to  carry  it  further  said,  — 
Here,  the  purchase  is  in  the  names  of  the  father  and  son  as  joint- 
tenants  :  now  this  does  not  answer  the  purpose  of  an  advance- 
ment, for  it  entitles  the  father  to  the  possession  of  the  whole  till  a 
division,  and  to  a  moiety  absolutely  even  after  a  division,  besides 
the  father's  taking  a  chance  to  himself  of  beinjj  a  survivor  of  the 
other  moiety  :  na}-,  if  the  son  had  died  during  his  minority,-  the 
father  would  have  been  entitled  to  the  whole  by  virtue  of  the 
survivorship,  and  the  son  could  not  have  prevented  it  by  severance, 
he  being  an  infant.  Suppo-^e  a  stronger  case,  that  the  father  had 
taken  an  estate  in  the  purcliase  to  himself  for  life,  with  remainder 

to 
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to  his  son  in  fee,  should  this  prevail  against  the  creditor?  No, 
certainly ;  for  the  father  having  the  profits  for  life,  and  the  son 
only  a  remainder,  the  estate  would  have  been  liable.  A  material 
consideration  for  the  plaintiff"  is,  that  the  father  might  have  other 
reasons  for  purchasing  in  joint  tenancy ;  namely,  to  prevent  dower 
upon  the  estate,  and  other  charges,  i^c.  Then  consider  how  it 
stands  in  respect  of  the  creditor.  A  father  was  in  possession  of 
the  whole  estate,  and  must  necessarily  appear  to  be  the  visible 
owner  of  it ;  and  the  creditor  too  would  have  had  a  right  by  virtue 
of  an  elegit  to  have  laid  hold  of  a  moiety,  and  so  it  differs  ex- 
tremely from  all  the  other  cases.  Now,  it  is  very  proper  that  this 
court  should  let  itself  loose  as  far  as  possible,  in  order  to  relieve 
a  creditor,  and  ought  to  be  governed  b}^  particular  circumstances 
of  cases.  I  shall  therefore  decree  the  creditor  in  this  case  to  be 
let  in  upon  these  estates.] 

II  If  a  person  purchase  lands  in  the  name  of  his  wife,  the  wife 
shall  not  be  a  trustee  for  the  husband.  || 
Buck  V.  Andrews,  Prec.  Cha.  1.    2  Vern.  120. 


(E)  What  Acts  of  a  Trustee  shall  be  a  Breach  of 
Trust,  c^r.  or  shall  be  deemed  to  alter  or  vary  the 
Nature  of  it. 


nnRUSTS  are  so  far  regarded  and  supported  in  equity,  that 
regularly  no  act  of  the  trustee  shall  prejudice  the  cestui  que 


1  Abr.  Eq. 
Ca.  384.  Pr. 

Eales  V.  En(T-  trust;  for  though  a  purchaser  for  a  valuable  consideration,  with- 
land.  [(a)  But  out  notice,  shall  in  no  case  have  iiis  title  impeached  in  equity; 
this  opinion  ygj  ^[^g  trustee  must,  especially  in  equity,  make  good  the  trust; 
?  i°'^■  ^Z]„  and  mv  Lord  Hohart  is  of  opinion,  that  an  action  lies  against  him 
contradicted  at  common  law.  (a)  But  it  one  purchases  witli  notice,  tlien  he 
becomes  the  trustee  himself,  and  shall  be  accountable  for  every 
act  of  his,  as  the  trustee  was ;  and  if  either  become  insolvent,  the 
cestui  que  trust  has  his  remedv  against  the  other.  The  trustee  of 
a  legacy  dying  before  the  legacy  is  paid,  shall  not  prejudice  the 
lesatee.  So,  if  a  trustee  of  land  die  without  heir,  though  the  lord 
by  escheat  will  have  the  land  at  law,  yet  it  will  be  subject  to  the 
trust  in  e(]uity.  {b) 
no  action  at  /au;  will  lie  ;  but  it  is  merely  a  case  for  the  consideration  of  this  court,"  meaning 
a  court  of  equity.  2  Atk.  612.]  ||(6)  This  point  appears  not  to  have  been  directly  determined. 
See  the  arguments  in  Burgess  v.  Wheate,  1  Eden,  17  7.1| 

2P.  Wms.  When  all  the  remainders   are  vested  remainders  in   tail,  the 

201.  It  was  so  f)-2istees  r)iay  join  in  making  a  tenant  to  the prcecipe,  in  order  to  the 
S^olicitor-Ge-  suffering  a  common  recovery.  But  if  any  remainder  is  in  con- 
tingency,  the  trustees  appointed  to  preserve  contingent  remain- 
ders ought  not  to  join  in  suffering  a  recovery  to  bar  any  such 
remainder ;  as^  where  the  remainder  was  to  the  use  of  the  body  of 
A.  {still  living\  and  A.  had  issue  C.  a  son,  and  D.  a  daughter, 
and  the  trustees  join  with  C.  in  a  bargain  and  sale  enrolled,  for 
making  a  tenant  to  the  praecipe  to  suffer  a  common  recovery, 
which  is  suffered  accordingly,  and  C.  dies,  leaving  an  infant  son : 
now  if  the  son  should  die  without  issue,  in  the  life  of  A.,  in  such 

case 


by  my  Lord 
Hardwicke, 
who  says,  that 
"  a  trust  is 
where  there 
is  such  a  con- 
fidence 
between  the 
parties,  that 


neral,  in  the 
case  of  Mar- 
low  V.  Smith 
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case  D.  would  be  heir  of  A.'s  body.  This  would  be  a  breach  of 
trust;  and  in  case  of  a  purchaser  having  notice,  his  title  would 
not  be  good. 

Where  a  settlement  on  the  marriage  of  A.  with  M.  zms  made  hi/  j  P.  Wms. 
J.  S.  to  the  use  of  A.  for  ninety-nine  years,  remainder  to  E.  and  F.  ''ji^y,^^^^^  •"ri,}.'' 
trustees,  for  7iinefjj-nine  years,  vem:i\udeY  to  trustees  during  the  life  p^,,.^  (...^g^ 
of  A.,  to  support  contingent  remaitiders,  remainder  to  M.  for  life,  [lEq.  Ca.Abr. 
remainder  to  thefrst&.c.  son  of  the  marriage,  remainder  to  the  ^.f'^^'n 
heirs  of  the  body  of  A.,  remainder  to  the  right  heirs  of  A.',  there  ?j  g  qV  ' 
bein;^  no  issue  of  the  marriage,  and  the  remainder  in  fee  being 
contingent,   in  regard  the  limitation  to  A.  was  for  years  only  ; 
and   the  estate   not  moving  from  A.  (for  if  so,  the  remainder 
limited  to  A.  had  been  the  old  reversion),  the  trustees  joined  to 
destroy  this  contingent  remainder.      On   a  bill   brought  by   a 
remote  relation,  the  court  refused  to  punish  the  trustees,  as  dis- 
tinguishing between  a  voluntary  settlement  and  one  made  on  a 
valuable  consideration.     And  the  Master  of  the  Rolls  said,  that 
if  a  son  had  been  after-iioards  born,  it  would  have  been  a  breach  of 
trust ;  but  this  remainder  to  the  right  heirs  of  A.  being  a  remote 
limitation,  and  not  within  the  consideration  of  the  settlement,  eqinty 
would  not  punish  it  as  a  breach  of  trust. 

So,  where  a  remainder  in  tail  being  vested  in  the  first  son,  the   i  P-  ^X^^' 

^  ^  ^  7    Win 

trustees  joined  with,  him  in  sujferirig  a  common  recovery;  it  was  |^;,^,'^gj^  y' 
held  no  breach  of  trust,  though  against  the  consent  of  the  father;  Y^f^y   [Note, 
for  when  such  remainder  was  vested  in  one  of  full  age,  a  sub-  this  decision 
sequent  remainder  was  not  to  be  regarded;  neither  was  it  assets  was  upon  an 
in  law  or  equity.     Cited  j^er  Mr.  Vernoji,  and  so  held  since  the  tP^jhe^'court 
case  of  Sir  Thomas  Tippen,  supra.  to  direct  the 

trustee  to  join.] 

But  where  J.  S.  seised  in  fee  of  lands,  devised  the  same  to  A.  2  P.  Wms. 
and  B.  and  their  heirs,   to  the  use  of  D.  his  sister,  for   life,  678.  Mansell 
remainder  to  A.  and  B.  and  their  heirs,  during  the  life  of  Z).,  in  ]^  "  f^^^p* 

■  -11  c  ^'^^^^  *''  '-'4* 

trust  to  preserve  contmgent  remamders,  remamder  to  the  use  01  temp.  Talbot, 

the  first  c^r.  sons  of  D.,  in  tail  male  successively,  remainder  to  232.  S.  C. 

the  use  of  E.  M.  in  fee :  testator  dying  without  issue,  Z).  entered  JlSee  Moody 

and  married  C,  afterwards  C.  and  D.  his  wife,  and  E.  M.,  the  igVeV283 

remainder-man  in  fee,  join  in  a  feoffment  to  (new)  trustees  to  the  Osbury  v. 

use  of  C.  and  his  heirs,  and  covenant  to  levy  a  fine  to  the  (new)  Bury,  1  Ball. 

trustees  to  the  same  uses ;  and  a  fine  (as  it  seems,  though  not  ^}^-  ■^s-ll  ^" 

stated  in  the  case)  was  accordinijly  levied;  afterwards  A.  and  B.  ' ''  ^,^;a\u„^ 

(the   trustees  for  preservmg  <5'c.  m  the  will),   by  lease  and  re-  where  an  es- 

lease,  convey  the  lands  to  C.  in  fee,  D.  being  then  ensient  of  a  tate  is  limited 

son,  who  was  soon  afterwards  born,  and  named  G.,  and  D.  had  io  A.  for  life, 

afterwards  several  other  children ;  subsequent  to  which,   C.  the  ^^^  ^^^^  ^^ 

father  devised  all  his  lands  in  general  words  to  the  said  G.  for  sons  in  ''tail, 

life,  remainder  to  his  first  Sfc.  sons  in  tail  male  successively,  re-  though  it  be  a 

mainder  to  his  (C),  the  testator's,  second  son  by  D.  for  life,  P'^|"  wrong 

remainder  to  his  first  8,-c.  sons  in  tail  male  successively,  and  died,  j^j^^^  j°  do' any 

leaving  several  sons,  and  D.  also  died ;  on  a  bill  by  G.  it  was  act  which  will 

resolved  by  Kijig  C,  assisted  by  Lord  Chief  Justice  Raymond  destroy  those 

and  Chief  Baron  Reunolds,  that  the  joining  of  the  trustees   to  contingent  re- 
•^  '  J  °  ,  mamders  be- 

destrov 
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fore  the  birth  destroy  the  contingent  remainders  was  a  plain  breach  of  trust; 

of  a  son,  not-  ^,-|j  {jj.^j  thougli  this  had  not  been  before  judicially  determined, 

witlistanUuig  j^.  g^gjj^gj  t^)  ([^q  court,  in  common  sense,  reason,  and  justice, 

power  of  do-  to  be  capable  or  no  otlier  construction:  and  all  parties  were  de- 

ingso;  yet  as  creed  to  join  ill  making  such  an  estate  to  G.  as  he  would  have 

in  this  case  ^g^i^  entitled  to  under  the  will  of  J.  S.  if  these  contingent  re- 

t  ere  is  no  mainders  had  not  been  destroyed,  i,  e.  an  estate  in  tail  male,  &c. 
trustee,  there  j      '  ^   -> 

can  be  no  trust?  nor  consequently  any  breach  of  trust,  and  therefore  this  court  can  have  no 

conusance  of  such  a  case,  nor  handle  for  relief,  the  matter  being  left  purely  to  the  common 

law.     But  to  prevent  tliis  inconvenience  has  the  remedy  of  appointing  trustees  been  invented, 

on  purpose  to  disable  the  tenant  for  life  from  doing  such  injury  to  his  issue,  which  is  not  a  very 

old  invention.    Per  Lord  (  h.  J.  King,  assisted  ut  supra.    2  P.  Wms.  612,  613.    liAs,to  the  cases 

in  which  trustees  will  be  ordered  to  make  conveyances,  in   order  to  defeat  the  contingent 

estates,  see  Moody  v.  Walters,  16  Ves.  285.    Biscoe  v.  Perkins,  1  Ves.  &  B.  485. || 

iVern.  149.  I^  A.  seised  in  fee,  in  trust  for  jB.,  for  full  consideration  con- 

^°y^y  Tp  A  V  ^^y^  ^°  ^'J  ^^^^°  ^^^^  notice  of  the  trust,  and   afterwards  C,  to 

630.  Story  V.'  Strengthen  his  own  estate,  levies  a  fine;  B,  the  cestui  que  trust, 

Ld.  Windsor,  is  not  bound  to  enter  within  five  j'ears ;  for  C.  having  purchased 

5  Atk.  565.  with  notice,  notwithstanding  any  consideration  paid  by  him,  is 

Shields  V.  but  a  trustee  for  jS.,  and  so  the  estate  not  being  displaced,  the 

Atkins,  S.  P.]      />  ^1  C3        X  ' 

-'     fine  cannot  bar. 

1  Vern.4S4.  So,  if  an  executor,  in  trust  for  an  infant  residuary  legatee,  re- 
\V  I'r^^"          news  a  lease,   part  of  the  testator's  personal  estate,  in  his  own 

^'  name,  and  first  mortgages  it,  and  then  assigns  the  equity  of  re- 

demption to  a  trustee,  to  sell  for  payment  of  his  own  debts,  and 
his  trustee  sells  to  one  who  has  notice  of  the  infant's  title,   the 
purchase  will  be  set  aside. 
Bovey  v.  [If  a  trustee  conveys  to  one  who   has   wo  notice  of  the  trust. 

Smith,  1  Vern,  and  the  grantee  levies  a  fine,  and  five  years  pass,  and  afterwards 
the  trustee  purchases  the  same  lands  again  for  a  honajide  con- 
sideration ;  still  he  shall  be  a  trustee,  as  he  was  before.] 
See  Lowther  ||But  a  stranger  who  purchases  with  notice  from  a  person  who 

^'^^V^^^o  •      purchased  for  valuable   consideration  without  notice,   may,  it  is 
and  the  case      conceived,  shelter  himself  under  the  first  purchase.  1| 
in  note  to  Mr.  Sander's  edition.    1 1  Ves.  478.  Macqueen  v.  Farquhar. 

Millard's  case,  [But,  if  a  trustee,  when  in  possession,  alienates  for  a  valuable 

2  Freem.  45.  consideration,  and  without  notice,  the  sale  will  be  good,  and  the 
1  r-u  Vo^.'-  purchaser  will  not  be  a  trustee  in  his  stead.  Th&  cestui  que  trust 
Vernon  v.  ^"^y  mtleed  compel  the  trustee  to  make  satisraction  in  such  case ; 
Vaudrey,  Bar-  but  the  breach  of  trust  is  considered  but  as  a  simple  contract 
nanhst.  Ch.  debt,  and  can  only  fall  upon  the  personal  estate  of  the  trustee, 
ii9^s'c'  unless  the  trustee  has  acknowledged  the  debt  to  the  trust-estate 
Gifford  v.  under  hand  and  seal.] 

Manley,  Ca.  temp.  Talbot,  109. 

Furlam  v.  A  bare  trustee  cannot  alter  the  nature  of  the  trust  by  turn- 

Sanders  in  ijig  ]j^^j  if^j-Q  money,  or  money  into  land,  so  as  to  make  it 
28  G  2  MS  ^^^^  "^  different  persons,  by  his  act,  than  it  would  otherwise  have 
Rep. ;  and  see   t^one. 

3  P.  Wms.  100.    Witter  v.  Witter. 

Witter  V.  [So,  where  an  executor  in  trust  for  an  infant  of  a  lease  for 

Witter,  ninety-nine  years,  determinable  on  three  lives,  upon  the  lord's 

refusing 
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refusing  to  renew  but  for  lives  absolutely,   complied  with  the  „  J*' ^y,"^^' ^^' 
lord,  and  clianged  the  years  into  lives ;  this,   upon  the  infant's  J  fi'^^rgwood 
dying  under  twenty-one  and  intestate,  was  adjudged  to  be  a  trust   jg  ^q^,  274.fj 
for  his  administrator,  and  not  for  his  heir. 

But,  where  a  feme  purchased  a  church  lease  to  her  and  her   Mason  v.  Day, 
heirs  for  three  lives,  and  died,  leaving  an  infant  daughter,  two  of  p-^'^^'^J^^' 
the  lives  died,  and  the  guardian  renewed  the  lease,  it  was  holden,  gf^^re,  i  Atk. 
that  this  renewed  lease  was  a  new  acquisition,  and  should  go  to  450,  S.P. 
the  heirs  on  the  part  of  the  father. 

However,  in  general,  it  is  true,  that  a  guardian  or  trustee  shall  j^ook  v. 
not  alter  the  nature  of  an  infant's  property,   so  as  to  change  the   Warth,  1  Ves. 
right  of  succession  to  it  in  case   of  the  infant's   death,   unless  1^  ni.^\'|^'^^^,J'* 
by  some  act  manifestly  for  the  advantage  of  the  infant  at  the  „  "^ '  Ju^JJ^q  j 
time.]  V.  Twync, 

Id.  417.    Vernon  v.  Vernon,  cited  in  ex  parte  Bromfield,  5  Bro.  Clu  R.  513. 

(F)  What  Acts  of  the  Trustee,  jointly  with  Cestui  que 
trusts  or  by  Cestui  que  trust  only,  shall  defeat  the 
Trust,  or  destroy  contingent  Remainders. 

THROUGH  at  law,  by  the  trustees  concurring  in  any  act  to  Gilb.Eq.R. 

prevent  the  rising  of  the  contingent  remainders,  it  was  34.  Tipping  v. 
Wmerly  held  that  it  was  for  ever  destroyed  and  gone;  yet  P'ggot. 
Cowper  C.  held  this  to  be  an  exploded  opinion  now  in  Chancery, 
as  to  persons  who  are  to  come  in  and  be  considered  as  pur- 
chasers under  the  marriage  settlement  and  portion.  But  as  for 
voluntary  remainders,  (as  a  remainder  to  the  right  heirs  of  the 
body  of  the  husband,  and  after  to  his  right  heirs,  neither  of 
which  can  be  said  to  be  within  the  purchase  of  the  marriage 
portion,  but  only  the  first  and  other  sons,  ^-c.  of  the  marriage,) 
this  court  will  not  assist  them  to  support  the  remainder  so 
destroyed. 

If  trustees  in  a  setdement,  to  support  contingent  remainders,  ^^^'qI^' 
join  with  the  tenant  for  life  in  any  conveyance,  to  destroy  the  ip,\Vms. 
contingent  remainders  before  they  come  f»  £"55^,  this  is  a  plain  128.  S.C. 
breach  of  trust ;  and  whoever  claims  under  such  a  conveyance,  [1  Bro.  P.  C. 
having  notice  of  the  trust,  or  by  a  voluntary  setdement,  shall  be  ^^^'^.^'^^2  in 
liable  to  make  good  the  estate.  which  trustees 

will  be  ordered  to  make  conveyances  in  order  to  defeat  contingent  estates,  see  Moody  v. 
Walters,  16  Ves.  283.  Biscoe  v.  Perkins,  1  Ves.  &  B.  4S5.il  But  if  a  trustee  join  with  a 
cestui  que  trust  in  tail  in  any  conveyance  to  bar  the  entail,  this  is  no  breach  of  trust; 
for  it  is  no  more  than  what  he  may  be.  compelled  to,  though  the  cestui  que  trust  him- 
self might  have  barred  such  entail  without  his  joining;  and  that  not  only  by  fine  or 
recovery,  but  likewise  by  feofFaieut,  bargain  or  sale,  devise  or  surrender  (if  the  entail  be  of 
a  copyhold,  and  there  be  no  particular  custom  which  requires  a  common  recovery);  for  such 
entairis  not  within  the  statute  de  donis,  but  remains  as  at  common  law  ;  and  being  a  trust  is 
governable  only  by  the  rules  of  equity,  and  not  by  the  niceties  of  the  law  :  and  this  seems  to 
be  supported  not  only  by  the  latter,  but  by  the  far  greater  number  of  authorities,^  and  in  cases 
wherein  the  very  point  itself  was  debated,  though  there  are  obiter  sayings  and  opinions,  which 
have  made  some  distinctions,  and  others  which  have  flatly  contradicted  it.  Vide  1  Chan.  Ca. 
49.  213.    2  Chan.  Ca.  64.  78.     1  Vern.  13.  440.    2  Vern.  133.  583.  702. 

But,  if  a  setdement  on  a  marriage-treaty  be  made  on  the  hus-   2  Y^'^^-J^^- 
band  for  ninety-nine  years,  if  he  live  so  long,  remainder  to   ^^^^^'.  ^^ 

trustees 
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Garth  v.  Cot- 
ton, MS.  Rep. 
||.3  Atk.  751. 
1  Dick.  18.3.; 
see  1  Ves.  524. 
S.  C.  Stans- 
field  V.  Ha- 
berjiham, 
lOVes.  278.|| 


see  1  P.  Wilis,  trustees  to  preserve  contingent  remainders,  remainder  to  the 
587.  S.  C.  by  iieii-s  of  the  body  of  the  husband  by  the  wife,  remainder  to  the 
Else  V  Os-  heirs  of  the  luisband  ;  and  there  be  issue  two  sons  and  a  daughter  ; 
borne.  and  the  wife  being  dead,  the  husband  and  trustees  join  with  the 

eldest  son  in  a  fine  or  feoffment  to  J.  S. ;  this  is  a  jjood  bar 
of  tlie  trust  estate,  and  the  trustees  joining  is  no  breach  of  trust, 
for  they  were  trustees  purely  for  the  tenant  in  tail,  and  to  pre- 
serve his  estate,  and  not  to  stand  in  opposition  to  him  for  the 
sake  of  those  who  were  to  come  after  him. 

Trustees  to  preserve  contingent  remainders,  if  tenant  for  life  or 
years  commit  waste,  may  restrain  them  by  injunction.  If  there 
is  only  an  estate  for  years,  remainder  to  first  and  other  sons,  re- 
mainder in  tail,  and  no  trustees  to  preserve,  Sfc.  the  remainder- 
man in  tail  before  issue  born,  would  have  an  immediate  fieehold ; 
and  if  it  had  been  tenant  for  life  and  no  trustees,  he  might  before 
issue  born  have  surrendered  to  the  remainder-man,  or  barred  the 
whole  estate.  The  rise  of  these  trustees  was  from  Chudley  and 
Arther'^  case  in  Co.  Rep.  and  remainders  in  trustees  and  their 
heirs  during  the  life  of  another  person  have  been  held  good,  as  that 
person  may  commit  a  forfeiture.  Where  there  is  tenant  for  years, 
with  remainder  to  trustees  during  his  life  to  preserve  contingent 
remainders,  the  freehold  is  in  the  trustees,  and  the  possession  of 
tenant  for  years  is  in  law  the  possession  of  the  owner  of  the 
freehold.  R  is  agreeable  to  justice  in  support  of  right  to  construe 
trusts  in  the  most  liberal  manner.  Trustees  are  the  creatures  of 
this  court,  and  under  the  correction  of  it  intended  to  preserve 
the  inheritance  entire.  These  trusts  are  generally  declared  with 
power  to  make  entry  and  bring  actions,  &c.  as  the  law  requires, 
which  includes  equity  too :  and  trustees  may  bring  a  bill  in  equity 
to  stay  waste,  before  the  contingent  remainder  comes  in  esse. 
Trustees  are  liable  in  equity  to  make  satisfaction  for  breach  of 
trust,  and  a  voluntary  alienee,  with  notice,  will  be  decreed  to 
restore  the  estate. 

(G)    In  what  Cases  Equity  will   decree   Trustees   to 
join  in  a  Recovery,  S^x.  with  Cestui  que  trust, 

TN  some  cases,  trustees  have  been  decreed  to  join  for  the  benefit 
of  creditors  :  —  Thus,  where  J.  S.,  after  marriage,  made  a  vo- 
luntary settlement  of  his  lands  to  himself  for  life,  remainder  to 
1^^^^'  ^y  "^^  trustees  to  support,  &c.  remainder  to  his  first  &c.  son  in  tailsucces- 
infants  bein<»  sivehj,  remainder  to  himself  in  fee  ,•  and  contracting  debts,  he  after- 
wards makes  a  conveyance  of  his  estate  to  other  trustees  for  pay- 
ment of  these  debts ;  the  creditors  bring  a  bill,  and  {inter  alia) 
insist  that  the  trustees  in  the  first  settlement  should  join  in  the 
sale  to  destroy  the  contingent  remainders  ;  his  Honour,  upon 
shewing  a  precedent  of  a  like  decree,  decreed  that  the  trustees 
should  join  to  destroy  the  contingent  remainders,  and  be  indem- 
nified, it  being  at  the  suit  of  creditors,  and  for  the  raising  of 
ruFe^n  equity,  "^oney  for  the  payment  of  debts, 
that  where  a  real  or  personal  estate  is  charged  with  payment  of  debts  generally,  and  vested  in 
trustees  to  sell,  the  purchaser  from  such  trustees  is  not  answerable  for  any  nii=application  of 
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the  money,  and  needs  not  see  that  the  debts  are  paid.  But  if  itis  made  chargeable  with  par- 
ticular debts,  it  is  otherwise  ;  or  if  there  is  any  collusion  between  the  executor  or  trustee  and 
purchaser,  tlie  purchase  would  be  infected  with  the  fraud  or  colkision.  Per  Lord  Chancellor 
Hardwicke,  Mich.  27  G.  2.  Anon.  MS.  Rep. ;  and  see  1  Vern.  260.  Dutch  v.  Kent ;  and  Id.  503. 
Spalding  v.  Shalnier,  S.  P. 

II By  the  39  &  40  G.  3.  c.  88.  §  12.  and  47  G.  3.  sess.  2.  c.  24.  («)  See  Ex- 
the  king  is  authorised  to  direct  the  execution  of  any  trusts  affect-  parte  Tutin, 
ing  lands  which  have  become  vested  in  him  in  consequence  of  ^^es.  &  13. 
escheat,  forfeiture,  or  otherwise,  {a) 

By  the  36  G.  3.  c.  90.  in  cases  where  the  trustees  in  whose  36  Geo.  5. 
names  stock  is  standing  shall  be  absent  and  out  of  the  jurisdic-  ^-  ^^• 
tion  of  the  Court  of  Chancery  or  Exchequer,  or  be  bankrupt, 
or  lunatic,  the  court  may  in  any  cause  depending  order  the  stock 
to  be  transferred  either  to  or  into  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  or  Deputy  Remembrancer  of 
the  Exchequer,  in  trust  in  the  cause,  or  to  and  into  the  name  of 
the  person  ecjuitably  or  beneficially  entitled  to  such  stock,  as 
the  case  may  require,  and  as  to  the  said  courts  shall  seem  fit, 
and  also  to  order  and  direct  the  mode  in  which  the  dividends 
shall  be  paid. 

By  1  Will.  4.  c.  60.  "  for  amending  the  laws  respecting  con-  i  Wi!1.4.  c.eo. 
"  veyances  and  transfers  of  estates  and  funds  vested  in  trustees 
"  and  mortgagees,  and  for  enabling  courts  of  equity  to  give  effect 
*'  to  their  decrees  and  oi'ders  in  certain  cases,"  sect.  3.  it  is 
enacted,  that  where  any  person  seised  or  possessed  of  any  land 
upon  any  trusts  or  by  way  of  mortgage  shall  be  lunatic,  it  shall 
be  lawful  for  the  committee  of  the  estate  of  such  person,  by  the 
direction  of  the  Lord  Chancellor  of  Great  Britain,  to  convey 
such  land  in  the  place  of  such  trustee  or  mortgagee  to  such  per- 
son and  in  such  manner  as  the  Lord  Chancellor  shall  think 
proper,  and  such  conveyance  shall  be  as  effectual  as  if  the  trus- 
tee or  mortgagee  had  been  of  sane  mind,  4  c. 

By  §  4.  where  stock  shall  be  standing  in  the  name  of  a  lunatic,  §  4. 

as  a  trustee  or  executor  either  alone  or  jointly  with  any  person, 
or  shall  continue  to  be  standing  in  the  name  of  a  deceased  per- 
son whose  executor  shall  be  lunatic,  or  shall  be  otherwise  vested 
in  any  lunatic  for  the  benefit  of  some  other  person,  the  Lord 
Chancellor  may  direct  the  committee  of  the  estate  of  such 
lunatic  to  transfer  such  stock  into  the  name  of  such  person  and 
in  such  manner  as  the  Lord  Chancellor  shall  think  proper,  and 
also  to  order  such  person  to  receive  and  pay  over  the  dividends 
of  such  ^:iock  in  such  manner  as  the  Lord  Chancellor  shall 
direct. 

By  §  5.  where  any  such  person  being  lunatic  shall  not  have  §  5. 

been  found  such  by  inquisition,  it  shall  be  lawful  for  the  Lord 
Chancellor  to  direct  any  person,  whom  he  may  think  proper  to 
appoint  in  place  of  such  lunatic,  to  convey  such  land,  or  transfer 
such  stock  and  receive  and  pay  over  the  dividends  thereof;  and 
every  such  conveyance,  transfer,  receipt,  or  payment,  shall  be  as 
effectual  as  if  the  said  person  being  lunatic  had  been  sane  and 
had  made  or  executed  the  same :  but  where  any  such  sum  of 
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money  shall  be  payable  to  such  lunatic,  no  such  last-mentioned 
order  shall  be  made,  it'  such  sum  shall  exceed  700/. 
§  r,.  By  §  6.  where  any  person  seised  or  possessed  of  any  land  upon 

any  trust,  or  by  way  of  mortgage,  shall  be  under  the  age  of  twenty- 
one  years,  it  shall  be  lawful  for  such  infant,  by  direction  of  the 
Court  of  Chancery,  to  convey  the  same  to  such  person  and  in 
such  manner  as  the  court  shall  think  proper ;  and  every  such 
conveyance  shall  be  as  effectual  as  if  the  infant  trustee  or  mort- 
gagee had  been  of  the  age  of  twenty-one  years. 
57.  §7.  relates  to  infant  trustees  of  land  in  the  duchy  o^  Lancaster, 

and  the  counties  palatine  of  Lancaster,  Cheste7\  and  Durham. 
J  8.  By  $  8.  where  any  person  seised  of  land  upon  trust  shall  be 

out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  it  shall  be 
uncertain  where  there  were  several  trustees  which  of  them  was 
the  survivor,  or  it  shall  be  uncertain  whether  the  trustee  last 
known  to  have  been  seised  be  living  or  dead,  or  if  known  to  be 
dead  it  shall  not  be  known  who  is  his  heir ;  or  if  any  trustee 
seised  as  aforesaid,  or  the  heir  of  any  such  trustee,  shall  neglect 
or  refuse  to  convey  such  land  for  the  space  of  twenty-eight  days 
next  after  a  proper  deed  for  making  such  conveyance  shall  have 
been  tendered  for  his  execution,  b}',  or  by  an  agent  duly  autho- 
rised by,  any  person  entitled  to  require  the  same,  then  the  Court 
of  Chancery  may  direct  any  person  whom  it  shall  appoint  for 
that  purpose,  in  the  place  of  the  trustee  or  heir,  to  convey  such 
land  to  such  person  and  in  such  manner  as  the  court  shall  think 
fit ;  and  every  such  conveyance  shall  be  as  effectual  as  if  the 
trustee  seised  as  aforesaid,  or  his  heii-,  had  made  or  executed 
the  same. 
$  9.  By  9  9.  a  similar  provision  is  made  in  the  case  of  trustees  of 

leasehold  estate  being  out  of  the  jurisdiction,  Sfc.  SjC.  (as  in  the 
former  section.) 
§  10.  By  §  10.  where  any  person  in  whose  name  as  a  trustee  or  ex- 

ecutor, either  alone,  or  together  with  the  name  of  any  other  per- 
son, or  in  the  name  of  whose  testator  (whether  as  a  trustee  or 
beneficially)  any  stock  shall  be  standing,  or  any  other  person 
who  shall  otherwise  have  power  to  transfer  or  join  with  any 
other  person  in  transferring  any  stock  to  which  some  other  per- 
son shall  be  beneficially  entitled,  shall  be  out  of  the  jurisdiction 
of,  or  not  amenable  to,  the  process  of  the  Court  of  Chancery,  or 
it  shall  be  uncertain  whether  such  person  be  living  or  dead ;  or 
if  any  such  trustee  or  executor  or  other  person  shall  neglect  or 
{a)  See  1  Tur-  refuse  {a)  to  transfer  such  stock,  or  receive  and  pay  over  the  divi- 
ner &  Russ.  dends  thereof  to  the  person  entitled  thereto,  or  to  any  part  thereof 
respectively,  or  as  he  shall  direct  for  the  space  of  thirty-one  days 
next  after  a  request  in  writing  for  that  purpose  shall  have  been 
made  to  any  such  trustee  or  executor  or  other  person  by  the 
person  entitled  as  aforesaid,  then  the  Court  of  Chancery  may 
direct  such  person  as  the  court  shall  appoint,  in  the  place  of  such 
trustee  or  executor  or  other  person,  to  transfer  such  stock  to  or 
into  the  name  of  such  person,  and  in  such  manner  as  such  court 
shall  direct,  and  also  to  order  any  person  appointed  as  aforesaid 
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to  receive  and  pay  over,  or  join  in  receivin£^  and  payiiif^  over,  the 
dividends  of  such  stock  in  such  manner  as  the  said  court  shall 
direct. 

By  §  13.  any  committee,  infant,  or  other  person  directed  by  §  ^'• 
virtue  of  this  act  to  make  or  join  in  making  any  conveyance  or 
transfer,  or  receipt,  or  payment,  shall  and  may  be  compelled,  by 
the  order  to  be  obtained  as  hereinbefore  mentioned,  to  execute 
the  same  in  like  manner  as  trustees  of  full  age  and  sane  mind 
are  compelled  to  convey,  S^'c.  the  trust  estates  vested  in  them. 

By  5  15.  every  person  being  in  other  respects  within  the  mean-  (^-j  Under  the 

ing  of  this  act,  shall  be  deemed  a  trustee  within  the  meaning  of  act  4G.2. 

this  act,  notwithstanding  he  may  have  some  beneficial  interest  or  c.  lo,  the  lu- 

estate  (a)  in  the  same  subject,  or  mav  have  some  duty  as  trustee  "^^"^  *'?^*^-!u 
),  '  J      "^  ^  J  was  not  with- 

to  perform.  in  the  act  if 

he  had  a  beneficial  interest.  Ex  parte  Tutin,  3  Ves.  &  B.  149. 

But  in  every  such  case  it  shall  be  in  the  discretion  of  the 
Court  of  Chancery,  if  requisite,  to  direct  a  bill  to  be  filed  to  es- 
tablish the  right  of  the  party  seeking  the  conveyance  or  transfer, 
and  not  to  make  the  order  for  such  conveyance  or  transfer,  unless 
by  the  decree  to  be  made  in  such  cause,  or  until  after  such 
decree  shall  have  been  made. 

By  §  18.  the  provisions  of  the  act  shall  extend  to  every  case  §  ^8. 

of  a  constructive  trust,  or  trust  arising  or  resulting  by  implica-  ('^)  ^"^  ^^^ 

IT  7  Ann    c   IQ 

tion  of  law  (a),  but  in  every  such  case  where  the  alleged  trustee  appUgj  q^\' 

has  or  claims  a  beneficial  interest  adversely  to  the  party  seeking  to  trusts  ex- 

a  conveyance  or  transfer,  no  order  shall  be  made  for  the  execu-  pressly  de- 

tion  of  a  conveyance  or  transfer  by  such  trustee  until  after  it  has  blared,  and 

been  declared  by  the  Court  of  Chancery,  in  a  suit  regularly  in-  implied  by 

stituted  in  such  court,  that  such  person  is  a  trustee  for  the  person  law.  Good- 

so  seeking  a  conveyance  or  transfer ;  but  the  act  shall  not  extend  win  v.  Lister, 

to  cases  upon  partition,  or  cases  arisinor  out  of  the  doctrine  of  ■^i^->^nis..j87.; 
,       .        .    ^        .*  ,  "^  .  ,     f.  anasee4Kus- 

election  m  equity,  or  to  a  vendor,  except  m  any  case  berore  ex-  j^jj  -j^^ 

pressly  provided  for. 

By  §  19.  where  any  feme  covert  would  be  a  trustee,  mortgagee,  ^  J9, 

heir,  or  executor,  within  the  provisions  of  the  act,  if  she  were  an 
infant  or  lunatic,  and  out  of  the  jurisdiction,  S,'c.  Sfc.  as  before 
mentioned,  and  the  concurrence  of  her  husband  shall  be  neces- 
sary in  any  conveyance,  transfer,  receipt,  or  payment  which  ought 
to  be  made  or  executed  by  her  as  such  trustee,  mortgagee,  heir, 
or  executor,  then  and  in  any  such  case  such  husband,  whether 
under  any  disability  or  not,  shall  be  deemed  a  trustee  within  the 
meaning  of  the  act. 

By  §  21.  the  act  is  extended  to  petitions  in  cases  of  charities,  §  21. 

or  benefit  or  friendly  societies.  || 

So  likewise  a  court  of  equity  will  decree  trustees  to  join  for 
the  apparent  benefit  of  the  family. 

In  a  marriage  settlement  the  husband  was  made  tenant  for  1  P.  Wms, 
ninety-nine  years,  if  he  should  so  long  live,  remainder  to  trustees  ■^^e.  ^\in- 
during  his  life,  remainder  to  the  first,  Sfc.  son  of  that  marriage  p"j='^°"  ^' 
in  tail  male  successively,  remainder  to  the  first  S^c,  son  of  any  other 
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marriage,  remainder  over.  A  son  is  born  and  of  age,  and  the 
wife  is  dead.  The  trust  for  preserving  contingent  remainders 
descends  to  an  infant.  If  for  the  benefit  of  the  family,  equity 
will  decree  the  infant  trustee  to  join  in  a  recovery,  in  order  to 
make  a  new  marriace  settlement. 
2  Vern.303.  Likewise,  where  A.  havinn;  mortgaged  his  land-s,  and  also  con- 

Fiatt  V.  fessed  a  judgment,  and  afterwards,  on  a  marriage  treaty,  setded 

P"og'  tj)e  lands  thus  incumbered  to  the  use  of  himself  for  life,  remainder 

to  the  trustees  to  support  contingent  remainders,  remainder  to 
his  wife  for  life,  remainder  to  his  first  and  other  sons  in  tail,  re- 
mainder to  his  own  right  heirs,  and  having  no  issue,  articled  to 
sell  the  lands  to  J.  S.,  who  brought  a  bill  for  a  specific  perform- 
ance of  the  agreement,  and  suggested  that  the  trustees  refused  to 
join,  and  that  the  mortgagee  threatened  to  enter ;  it  was  decreed, 
that  the  trustees  should  join  and  be  indemnified,  the  estate  being 
of  an  equity  of  redemption  only,  and  there  being  no  issue  (though 
the  husband  and  wife  were  married  six  years),  and  the  wife,  on 
her  examination  in  court,  consenting  freely  thereunto.  But  note,- 
those  settlements  can  rarely  be  broken  through  but  by  an  act  of 
parliament. 
i  P.  Wms.  Where  on  marriage,  lands  were  limited  to  the  use  of  A.  for 

^J^'  '^r°""^"     ninety-nine  years,  if  he  should  live  so  long,  remainder  to  B.,  and 
tQjj^  ■        '      other  trustees,  (of  which  B.  was  the  survivor,)  and  their  heirs 
during  ^.'s  life,  to  preserve,    c^r.,    remainder  to  A's  wife  for 
life ;  remainder  to  the  first,  S/'c.  sons  of  the  marriage  in  tail  male 
successively,  remainder  over;  the  wife  died,  leaving  issue  of  the 
marriage  only  two  sons,   C.  and  D.     A.  having  mortgaged  the 
premises,  he  and  his  son  C.    {C.  being  then  of  age,)  covenanted 
to  suffer  a  recovery,  and  to  procure  B.  the  surviving  trustee  to 
join  therein,  but  B.  refusing  to  join  in  making  a  tenant  to  the 
prcecipe,    the  mortgagee  prayed  a  specific  performance  of  the 
covenant,  and  that  B.  might  join  in  suffering  the  recovery ;  B. 
by  answer  submitted  to  the  court,  but  D.  the  younger  son  refused 
to  consent:  Lord  Chan.  King  said,  that  then  he  would  not  decree 
the  trustee  to  join,  for  that  he  would  not  take  away  any  man's 
right;  so  dismissed  the  bill  as  to  B.  and  D.  with   costs,  but 
decreed  A.  and  C.  specifically  to  perform  the  covenant. 
1  Abr.  Eq.  Ca.        Likewise,  where  J.  S.  by  a  marriage  settlement  was  tenant  for 
^*^rh    1  ^'"^      2«W£'i!j/-?i/we3/ea?-5,  if  he  should  so  long  live,  with  remainder  to  tnis- 
tees  and  their  heirs  during  his  life,  to  support  contingent  remain- 
ders, with  remainder  to  hisfrst  and  every  other  son  successively  in 
tail  male,  remainder  to  trusters  for  500  years,  in  trust  to  raise  por- 
tions for  daughters^  if  there  were  no  issue  male,  or  that  such  issue 
male  died  without  issue  before  twenty-one ;  J.  S.  had  issue  a  son, 
and  being  of  age  and  to  marry,  he  and  his  father  bring  in  a  bill  to 
have  the  trustees  join  in  making  an  estate,  in  order  to  suffer  a  com- 
mon recovery,  that  he  might  be  enabled  to  make  a  settlement  on  his 
marriage ;  and  it  was  urged,  that  the  trustees  were  only  trustees 
for  the  son,  and  ought  to  execute  estates  as  he  should  direct,  he 
having  the  inheritance  in  him,  and  that  the  end  of  the  trusts  was 
to  hmder  the  father  from  defeating  the  son  of  the  estate.     On 

the 
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the  other  side,  it  was  urged,  that  these  trustees  were  not  only 
trustees  for  the  eldest  son,  but  were  designed  as  a  guard  to  tlie 
whole  settlement;  that  the  mother  being  living  there  might  be 
other  children,  and  for  the  trustees  to  join  would  be  a  breach  of 
trust,  and  if  there  should  be  daughters  they  would  by  thi%||fieans 
be  entirely  stripped  of  their  portions ;  and  though  the  term  for 
raising  them  was  unskilfully  drawn,  in  putting  it  behind  the 
estate-tail  to  the  sons,  yet  this  court  had  set  it  sometimes  before 
those  estates.  There  being  a  daughter  in  this  case,  my  Lord 
Harcourt  directed,  upon  giving  security  for  the  daughter  sportion^ 
that  the  trustees  should  join  in  a  recovery. 

[On  a  bill  to  compel  trustees  to  join  in  a  sale,  which  would  Symance  v. 
destroy  the  contingent  remainders,  and  likewise  the  uses  in  a  set-  TaUam,  ^ 
tlement  made  before  marriage,  it  appeared,  that  the  limitations  ^  ^^* 
were  to  the  husband  for  ninety-nine  years,  if  he  so  long  lived,  to 
the  wife  for  her  life,  remainder  to  trustees  to  support  contingent 
remainders,  remainder  to  the  heirs  begotten  on  the  body  of  the 
wife,  remainder  to  the  heirs  of  the  husband  ;  and  that  the  first 
declaration  under  it  was,  that  it  was  the  intention  of  the  settle- 
ment to  make  a  provision  for  the  children  of  the  marriage,  with  a 
covenant  on  the  part  of  the  husband,  that  he  would  not  bar  the 
estate-tail  to  the  wife,  but  would  preserve-  the  uses  before  limited 
and  appointed.  Lord  Hard'^JDicke  dismissed  the  bill,  and  said,  — 
There  are  many  cases  in  which  the  court  vvill  compel  the  trus- 
tees to  join  in  such  conveyance  as  will  destroy  contingent  re- 
mainders; but  then  it  must  be  in  some  measure  to  answer  the 
uses  intended  by  the  settlement,  and  has  been  usually  done  in  the 
case  of  old  settlements,  as  in  Winni^igton  v.  Foley  {supra) ;  but,  I 
believe,  there  is  no  instance  where  they  have  compelled  such 
trustees  to  join  with  the  father,  termor  tor  years,  and  the  son  to 
sell  the  estate.  The  old  notion  was,  that  these  trustees  were  only 
honorary  ;  but  this  has  been  varied  since,  for  in  the  case  o^  Pigot 
V.  Pigot  Lord  Harcourt  was  of  a  different  opinion,  and  in  Man- 
sell  v.  Majiscll  {sujjra).  Lord  Chancellor  Kirig,  assisted  by  Lord 
Chief  Justice  Ptaymond  and  Lord  Chief  ]3aron  Reynolds,  was  of 
opinion,  that  trustees  for  preserving  contingent  remainders  joining 
to  destroy  them,  laere  guilty  of  a  breach  of  trust,  and  that  there  was 
no  diversity,  whether  the  settlement  be  voluntary,  or  for  a  valuable 
consideration,  or  by  xvill  only.  But  the  reason  of  those  cases  turned 
upon  what  the  court  do  after  trustees  had  actually  destroyed  the 
remainders :  here  the  case  is  different,  for  the  application  to  the 
court  is  to  compel  the  trustees  to  do  an  act  which  would  destroy 
the  remainders.  There  is  another  difficulty,  which  is,  the  hus- 
band's actually  covenanting  in  the  settlement,  that  he  will  not  bar 
the  estate-tail  to  the  wife,  but  preserve  the  uses  before  limited ; 
and  even  though  the  husband  were  dead,  the  wife  could  not  do 
any  act  by  which  she  could  bar  the  estate-tail,  notwithstanding 
the  trustees  should  consent  to  join  with  her ;  for  she  is  absolutely 
restrained  from  barring  it  by  11  H.  7.  c.  20.  If  it  had  been  an 
application  only  to  destroy  the  contingent  remainders,  1  should 
have  taken  more  time  to  consider  :  but  here,  it  would  overturn 
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all  the  uses  of  a  marriage  settlement,  which  would  be  assuming 
too  much  power,  and  would  be  making  a   decree  to  compel  a 
breach  of  the  husband's  own  covenant. 
WoodhoHse  J.  H.  devised  his  lands,  after  the  death  of  his  wife  and  a  trust 

V.  Hoskiiis,  term  of  one  thousand  years,  to  his  son  B.  H.  for  ninety-nine 
years,  if  he  should  so  long  live,  without  impeachment  of  waste, 
remainder  to  two  trustees  and  their  heirs  during  the  life  of  his 
son  B.,  to  preserve  contingent  remainders,  remainder  to  the  first 
and  other  sons  of  ^.  in  tail  male,  remainder  to //. //.  his  second 
son  for  ninety-nine  years,  if  he  should  so  long  live,  remainder  to 
the  same  trustees  and  their  heirs  during  the  life  of  H.  H.  to  pre- 
serve contingent  remainders,  remainder  to  his  first  and  every 
other  son,  remainder  to  his  other  sons  in  like  manner,  remainder 
to  J.  H.'s  daughters,  remainder  to  the  testator's  heirs.  There 
was  a  power  for  the  sons,  when  in  possession,  to  make  jointures 
and  leases,  except  as  to  particular  land>^.  and  another  power  for 
B.  and  the  other  sons  within  two  years  after  being  in  possession, 
and  having  a  son  of  the  age  of  eighteen,  to  revoke  the  former 
uses,  and  to  limit  new  uses,  so  that  the  premises  be  limited  to  the 
heirs  male  of  the  sons  in  the  same  manner  as  these  limitations, 
and  to  settle  such  like  power  of  revocation.  The  testator  died, 
B.  H.  his  eldest  son  died  without  issue.  H.  H.  the  second  son 
married  and  had  a  son  C.  H.,  now  above  twenty-one.  U.  H.  and 
his  son  became  indebted  by  bonds  to  creditors,  and  made  assign- 
ments of  the  settled  estates  in  trust  for  creditors,  and  agreed  to 
suffer  a  common  recovery,  to  make  the  assignment  and  provision 
for  the  creditors  effectual.  A  bill  was  brought  by  the  creditors 
against  H.  H.  and  his  son  C,  and  against  T.  H.  (the  fifth  son  of 
J.  H.),  (all  the  sons  who  had  intermediate  remainders  as  before, 
being  dead  without  issue,)  and  against  A.  B.  the  heir  of  the  sur- 
viving trustee,  to  preserve  contingent  remainders,  in  order  to 
compel  her  to  join  in  a  common  recovery,  and  that  the  plaintiffs 
might  have  an  effectual  security  and  satisfaction  for  their  debts. 
Lord  Hard-mcke^  —  It  is  agreed,  there  is  no  precedent  where  the 
court  have  decreed  in  such  cases  the  trustee  to  join;  and  I  am 
of  opinion,  this  is  not  such  a  case,  where  the  court  ought 
to  decree  it.  Trustees  of  this  kind  are  called  honorary  trustees, 
and  intrusted  by  parties  to  preserve  the  contingent  remainders : 
but,  I  will  not  say,  if  the  trustee  who  is  appointed  should 
join,  it  would  be  such  a  breach  of  trust  that  this  court 
would  decree  a  satisfaction.  The  reason  of  making  the  father 
tenant  for  ninety-nine  years  is,  in  order  to  preserve  the  estate. 
It  may  likewise  be  the  design  of  such  settlements  to  prevent 
the  father's  influence  over  the  son  when  of  age,  if  the  father 
were  seised  of  the  freehold,  to  get  the  son  to  destroy  the  set- 
tlement. Here  the  intention  is  to  pay  the  debts  of  the  father. 
The  objection  is,  that  the  trustee  is  trustee  for  the  first  tenant 
in  tail,  and  that  when  the  tenant  in  tail  is  seised  of  the  free- 
hold, then  he  has  a  power  to  bar,  and  not  before.  As  to  the 
cases,  there  are  but  few :  Mr.  JVhmmgion^s  was  in  order  to  let 
in  the  jointure,  and  a  provision  for  younger  children,  which  was 

still 
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still  carryinfT  it  on  in  the  family.  The  argument  made  use  of  by 
the  plaintiff's  counsel,  was,  that  here  it  is  prayed  to  execute  the 
trust  of  articles  ;  and  to  be  sure,  it  is  true  ;  but  this  court  is  not 
to  decree  every  trust  created  by  the  parties ;  and  though,  as  has 
been  said  before,  the  court  might  not  condemn  the  trustee  if  he 
consented,  yet  it  does  not  follow  that  the  court  will  compel  the 
trustee,  and  I  think  this  the  very  case  which  was  intended  to  be 
prevented  by  the  trust;  wherefore  the  bill  must  be  dismissed. 

F.  B.  devised  freehold  and  copyhold  estates  to  T.  C.  B.  for  Barnard  v. 
ninety-nine  years,  if  he  should  so'^  long  live,  remainder  to  the  p^Iiy^g  ^"^  * 
defendant  L.  during  the  life  of  T.  C.  B.  in  trust  to  preserve  con-  ^'^^.^_  ^  g^^^ " 
tingent  remainders,  remainder  to   the   first  and  other  sons  of  ch.  R.  534. 
T.  a  B.  in  tail  male,  remainder  to  J.  W.  in  fee.      T.  C.  B.  had  S.  C.  Ambl. 
issue  only  one  son,  who  had  attained  twenty-one  years  of  age,  y?-!.  S.C, 
and  the  father  and  son  now  filed  a  bill  against  L.  the  trustees 
and  J.  JV.  the  remainder-man,  stating,  that  they  were  desirous 
of  suffering  a  recovery  and  limiting  the  estate  so  as  to  preserve 
the  contingent   remainders    to  the   second  and   other   sons  of 
T.  C.  B.,  and  praying,  that  L.  the  trustee  might  be  decreed  to 
join  in  making  a  tenant  to  the  prcEcipe  for  that  purpose,  submit- 
ting to  declare  the  uses  of  the  recovery  to  the  second  and  other 
sons  of  T.  C.  B.  by  way  of  contingent  remainders  as  limited  by 
the  will,  and  to  limit  an  estate  to  a  trustee  for  the  purpose  of 
supporting  and  preserving  those  contingent  remainders.     The 
Master  of  the  Rolls,  Sir  Tliomas  Se-jcell^  observed,  that,  with  re- 
spect to  remainders  to  remote  relations  in  settlements^  where  the 
persons  to  whom   they  were  limited  were  not  the  immediate 
objects  of  the  parties,  or,  where  they  stand  in  opposition  to  the 
first  tenant  in  tail,  desiring  a  reasonable  benefit,  consistent  with 
the  intentions  of  the  creator  of  the  limitations,  their  pretensions 
have  not  been  much  considered  ;  but  in  the  principal  case,  all 
took  as  volunteers,  and  were  all  equally  to  be  attended  to.     His 
Honour  then  considered  the  several  cases  on  this  subject,   and 
said,  that,  from  a  view  of  them  all,  it  seemed,  that  when  the 
eldest  son,  tenant  in  tail,  is  of  age,  and  about  to  marry,  and 
thereby  continue^  instead  of  destroying  the  purposes  of  the  settle- 
ment, and  in  some  cases  where  there  has  been  particular  distress 
under  particular  circumstances,   which   ought  to  have  induced 
the  trustee  to  join,  the  court  has  interfered;  otherwise  not:  that 
in  the  principal  case  he  was  called  upon  to  disturb  the  testator's 
disposition  merely  for  the  sake  of  disturbing  it,  for  which  he  saw 
no  reason,  and  dismissed  the  bill  with  costs.] 

Cestui  que  h-ust  in  tail  under  a  devise  of  lands  charged  with  aP.  Wms. 
annuities,  brings  a  bill  against  the  trustees,  to  the  intent  they  should  (^g^teret  v. 
join  in  a  recovery.     This  is  not  proper,  but  it  is  proper  to  pray,  Carteret. 
that  the  trustees  may  convey  the  premises  to  cestui  que  trust  in  tail,  l|See  Young  v 
who  may  then  suffer  a  recovery  ;  though  if  the  trustees  are  also  Leigh,  Gary, 
trustees  for  an  annuity  subsisting,  they  are  not  compellable  to  ^  •'" 
part  with  the  legal  estate  out  of  them  to  the  cestui  que  trust  in  tail. 

Note :  A  devise  to  trustees,  and  their  heirs  in  trust  to  sell,  is  Howard  v. 

T4  deemed  Hall.HiI. 
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M«?  deemed  equitable  assets,  in  order  to  make  an  equal  distribution 

Rep.  [The  rule   aniong-  all  the  creditors. 

now  seems  to  be,  that  wherever  the  character  of  trustee  can  be  fastened  on  the  devisee,  the 
assets  shall  be  ccjuitable.  Lewin  v.  Oakley,  2  Atk.  50.  Silk  v.  Prime,  1  Bro.  Ch.  R.  \3S.  Batsoii 
V.  Lindegrcen,  2  Bro.  Ch.  R.  94.] 

(H)  When  a  Trust  is  to  be  executed,  what  Estate  or 
Interest  is  to  be  conveyed,  and  to  whom. 

1  Abr.  Eq.         TT  is  now  constantly  held  in  Chancery,  that  if  lands  are  vested 
"■  ''^^'  in  trustees  to  the  use  of  one  and  the  heirs  of  his  body,  with 

remainder  over,  that  the  trustees  are  not  to  convey  a  fee,  but  an 
estate-tail,  though  he  will  have  power  to  bar  the  entail,  when  the 
conveyance  is  made  to  him,  and  it  would  avoid  circuity.  So,  if 
a  sum  of  money  be  appointed  to  be  laid  out  in  a  purchase,  and 
the  lands  to  be  settled  in  tail ;  the  purchase  and  settlement  shall 
be  made  accordingly,  a?id  ?iot  the  money  joaid  to  thejparty  ,-  for  the 
remainder-man  has  a  chance  for  the  estate,  in  case  the  tenant  in 
tail  in  possession  die  without  issue  before  any  recovery  suffered, 
which  he  may  omit  through  ignorance  or  forgetfulness,  or  he 
may  be  prevented  by  death  before  he  has  completed  it. 

40  G.3.  c.  56.  II  But  now  by  the  40  G.  3.  c.  56.  it  is  enacted,  that  in  all  cases 
where  money  under  the  controul  of  any  court  of  equity,  or  to  which 
any  individuals  as  trustees  are  possessed  or  entitled,  shall  be  sub- 
ject to  be  invested  in  lands,  Sfc.  to  be  settled  upon  any  persons  in 
such  manner  that  it  would  be  competent  in  case  such  money  had 
been  invested  in  the  purchase  of  real  estates  for  the  person  who 
would  be  tenant  of  the  first  estate-tail  therein,  either  alone  or 
together  with  the  owner  of  the  particular  preceding  estate,  by 
deed,  fine,  or  recovery,  or  any  of  them,  or  other  lawful  act  to 
bar  the  estate-tail  and  the  interests  of  the  remainder-man,  it  shall 
not  be  necessary  to  have  such  money  actually  invested  in  lands, 
in  order  that  such  estates  and  remainders  may  be  so  barred,  but 
that  it  shall  be  lawful  for  the  High  Court  of  Chancery,  or  such 
court  under  controul  of  which  such  money  shall  be,  and  in  case 
of  trustees,  for  the  High  Court  of  Chancery,  in  a  summary  way 
upon  petition  of  the  person  who  would  be  tenant  of  the  first 
estate-tail,  and  of  the  person  who  would  be  owner  of  the  pre- 
cedent particular  estate,  to  order  the  monies  subject  to  such 
trusts  to  be  paid  to  such  petitioner,  to  be  paid  and  applied  in 
such  manner  as  the  petitioner  shall  appoint  and  the  court  shall 
approve.  || 
1  Abr.  Eq.  Where  an  estate  was  limited  to  A.  and  B.  in  trust  for  C.  and 

Ca.  592.  ^Q  heirs  of  his  body,  jn-oviso^  that  if  he  die  without  issue,  then  in 

trust  for  D.  for  life,  with  remainder  over,  and  C.  brought  his 
bill  to  have  the  trustees  make  a  conveyance  of  the  legal  estate  to 
him,  and  that  it  might  be  to  him  in  fee,  to  prevent  him  from 
suffering  a  recovery,  the  trustees  by  answer  submitted  to  the 
court;  but  the  other  remainder-men,  who  were  defendants,  op- 
posed the  executing  any  legal  estate  to  C,  because  he  would  then 
suffer  a  recovery,  and  defeat  the  intent  of  the  donor,  which  was, 

that 
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that  it  should  be  preserved  for  them,  in  case  C.  had  no  issue. 
They  alleged,  tiiat  C.  hud  married  improvidently  and  was  extra- 
vagant, and  would  spend  the  estate,  and  cited  the  case  at  the  end 
of  Txv2?ic's  case,  3  Co.  where,  if  an  improvident  man  makes  a  vo- 
luntary settlement  to  put  it  out  of  his  power  to  spend  his  estate,  this 
settlement  shall  be  supported  even  at  law;  and  therefore  a  court 
of  equity  will  never  help  an  extravagant  man  to  destroy  such  a 
settlement  as  this;  and  that,  in  the  case  of  Sir  F/ri.  Garrard^  the 
Lord  Ch.  Jcfferies  had  refused  to  decree  the  trustees  for  SlvFrcnicis 
and  the  heirs  of  his  body,  with  a  remainder  to  a  charity,  to  con- 
vey the  legal  estate,  so  as  to  enable  him  to  suffer  a  recovery. 
On  the  other  side,  it  was  said,  there  was  no  reason  any  trustee 
should  hold   my  estate,  whether   I  will  or  no ;  and  that,   if  a 
court  of  equity  did  not  decree  a  conveyance  in  such  case,  it 
would  be  establishing  a  perpetuity ;  and  that  the  constant  course 
of  this  court  is,  that  when  money  is  given  to  be  laid  out  in  a  pur- 
chase to  be  settled  in  tail,  with  remainders  over,  the  court  will 
decree  the  money  to  him  that  was  to  be  tenant  in  tail,  if  he  de- 
sire it,  to  prevent  circuity.     But  the  Master  of  the  Rolls  decreed 
the  trustees  to  execute  a  conveyance  to  C  in  tail,  but  would  not 
decree  the  conveyance  to  be  in  fee,  though  pressed  to  it;  and 
he  said  there  may  be  many  reasons  why  a  court  of  equity  would 
not  decree  a  conveyance  at  all  in  such  a  case,  sometimes  for  a 
politic  reason,  as  if  it  were  to  enable  a  nobleman  to  suffer  a 
recovery,  and  leave  the  honour  bare,  without  estate ;  or  if  the 
party  were  a  notorious  spendthrift,  or  when  the  estate-tail  was 
only  by  implication,  as  he  said  he  took  it  in  Sir  Fra.  GarrcrcTs 
case  :  and  he  thought  it  would  be  an  ungodlv  thing  in  the  trustees 
to  execute  a  conveyance  of  the  legal  estate  m  such  case  as  this  at 
the  bar,  without  a  decree  of  the  court.     Hil.  1701,  Saunders  and 
Nevil.    Note :  Though  the  court  would  not  decree  a  conveyance 
in  Sir  Fra.  Gan-ard's  case,  yet  he  suffered  a  recovery  as  cestui 
que  trust  in  tail,  which  was  held  good,  and  the  estate  enjoyed 
under  it  discharged  of  the  charity. 

Where  a  question  arises  how  a  trust  ought  to  be  executed  by  2  Vern.  736. ' 
a  conveyance,  there  is  710  better  rule  than  to  observe  and  follow  pi-  6-J4.  New- 

"dchat  has  been  done  at  law  in  executin<i  conditions  that  are  matters  SP^^i"  ^' 
1  1  r-  1         r  1  -11      1     •       r    oarknam. 

executory,  and  to  be  perrormed  so  tar  as  the  case  will  admit  or. 

Per  Covsper  C. 

If  tenant  for  life  and  remainder-man  in  tail  join  in  a  bill  against  2  Vern.  546. 
trustee,  the  court  will  decree  the  trustee  to  convey  to  them,  or  to  Bowater  v. 
whom  they  appoint ;  and  possibly  he  may  pay  costs  for  refusing       ^'' 
to  convey,  and  putting  his  cestui  que  trust  to  the  charge  of  an 
unnecessary  suit. 

A.  devised  lands  to  a  company  in  trust  to  convey  to  B.  for  life,   2  Vern.  737. 
remainder  to  his  fii'st,  Syc.  sons  for  their  lives  successively,  and  pi-  646.  Hum- 
so  to  their  issue  male  for  their  lives  g\<\j,  remainder  over.     Per  l^f^^*_°"J: 
cur.  —  An  attempt  to  make  a  perpetu.l  succession  of  estates  for 
life  is  vain,  and  an  impracticable  perpetuity.  However,  the  trustees 
must  make  as  strict  a  settlement  as  may  be,  so  that  the  persons  in 
being  are  to  be  made  only  tenants  for  life ;  but  where  the  limit- 
ation 
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ation  was  to  be  to  the  son  not  in  being,  there  he  must  be  made 
tenant  in  tail  male. 
1  Eq.  Abr.  A  husband,  as  administrator  to  his  wife,  obtained  a  decree 

Cas.  392.  against  the  trustees  to  raise  her  portion ;  but  he,  being  a  younger 

yt  lam  v.     i)i-other,  having  made  no  settlement  on  her,  and  having  a  son  by 
her,  the  money  was  decreed  to  be  raised,  and  put  out  for  his 
benefit  for  life,  then  to  the  son  for  life ;  and  if  he  leaves  issue, 
and  the  father  survives,  he  to  have  it. 
iEq.Abr.387.       f^:/.,  in  consideration  of  an  intended  marriage,  entered  into 
Trevor  v.  articles,  by  which  he  covenanted  with  trustees  to  settle  an  estate 

to  the  use  of  himself  for  life,  without  impeachment  of  waste,  re- 
mainder to  his  intended  wife  for  life,  remainder  to  the  use  of  the 
heirs  male  of  his  body  upon  the  body  of  his  intended  wife  to  be 
begotten,  and  the  heirs  males  of  such  heirs  males  issuing,  re- 
mainder to  the  right  heirs  of  the  said  A.  for  ever;  and  cove- 
nanted, that  in  case  the  said  limitations  were  not  thereafter  well 
raised,  according  to  the  intent  of  the  said  articles,  that  he  and  his 
heii's  would  stand  seised  of  the  premises,  until  a  further  assurance 
thereof  should  be  made  to  such  uses,  intents,  and  purposes,  as  in 
the  articles  were  before  expressed  and  declared.  The  marriage 
took  effect,  and  A.  had  issue  four  sons  and  two  daughters.  The 
articles  were  laid  by  unnoticed  for  several  years ;  and  A.  levied  a 
fine  of  the  lands  (supposing  himself  to  be  tenant  in  tail  under  the 
articles);  and  afterwards,  both  the  trustees  being  dead,  without 
requesting  a  settlement,  A.h  eldest  son  having  married  against 
his  father's  consent,  and  by  several  other  acts  of  weakness  and 
disobedience  much  offended  him,  A.  by  deed  reciting  the  said 
articles,  and  the  weakness  and  disobedience  of  his  eldest  son, 
declared,  that  the  said  fine  so  levied  by  him,  should  enure  to  the 
use  of  himself  for  life,  without  impeachment  of  waste,  remainder 
to  his  wife  for  life,  remainder  to  his  second  son  in  tail  male,  with 
hke  remainders  to  his  two  younger  sons,  with  remainder  to  his 
own  right  heirs;  and  after  making  a  like  settlement  of  other 
lands,  A.  died  intestate,  leaving  a  great  personal  estate,  and  leav- 
ing a  real  estate  in  Ireland,  and  new-purchased  lands  in  England, 
together  of  the  value  of  1000/.  jo^";*  annum,  and  upwards.  Upon 
his  death,  the  estate  in  Ireland  and  the  new-purchased  lands  de- 
scended to  his  eldest  son,  who  also  became  entitled  to  his  share 
(upwards  of  9000/.)  of  the  personal  estate.  The  second  son 
entered  upon  the  settled  estates;  and  the  eldest  son  having  got 
possession  of  the  articles,  which  it  appeared  had  been  thrown  by 
several  years  as  useless,  brought  his  bill  for  a  specific  perform- 
ance thereof. 

It  was  insisted  for  the  defendant,  that  though  by  the  first  part 
of  the  articles  they  seemed  to  be  exeadory,  yet  by  the  covenant 
to  stand  seised  in  the  last  part  of  them,  they  were  actually  and 
immediately  executed ;  that  he  thereby  covenanted  to  stand  seised 
to  the  before-mentioned  uses,  till  a  settlement  was  made  accord- 
ingly ;  that  no  settlement  having  been  made,  the  uses  continued 
to  be  executed  by  virtue  of  that  covenant ;  that  by  these  uses  he 
was  plainly  tenant  in  tail,  and  by  the  fine  had  bound  his  issue 

and 
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and  made  himself  master  of  the  estate,  and  might  dispose  of  it  as 
he  thought  fit.    But  Lord  Chancellor  said,  that  upon  articles  the 
case  was  stronger  than  on  a  will :  that  articles  were  only  minutes   ll^^ee  Hilton  v. 
or  heads  of  the  agreement  of  the  parties,   and  ought  to  be  so  -Q^'^^ggg  u  ^^' 
modelled,  when  they  come  to  be  carried  into  execution,  as  to  make 
them  effectual.    That  the  intention  was  to  give  A.  only  an  estate 
for  life ;  that  if  it  had  been  otherwise,  the  settlement  would  have 
been  vain  and  ineffectual;  and  it  would  have  been  in  A.'s  power, 
as  soon  as  the  articles  were  made,  to  have  destroyed  them ;  that 
the  covenant  to  stand  seised  was  until  such  time  as  the  said  uses 
were  well  raised,  according  to  the  true  intent  and  meaning  of  the 
articles.  That  if  a  settlement  had  been  made  defective  in  any  par- 
ticular, it  would  not  have  been  final  or  conclusive ;  that  a  second 
settlement  must  have  been  made  till  the  uses  ivere  well  a?id  truly 
raised;  and  that  this  covenant  for  ever  subsisted  till  such  settle- 
ment should  be  made ;  that  he  hoped  never  to  see  the  time  when 
the  court  would  so  far  have  power  as  to  judge  what  behaviour  of 
a  son  should  amount  to  a  forfeiture  of  his  estate ;  and  therefore 
thought,  if  a  settlement  had  been  made,  no  misbehaviour  of  the 
son  could  amount  to  a  forfeiture  of  it.     That  this  estate  being 
specifically  agreed  to  be  settled,  it  was  a  trust  for  the  eldest  son, 
which  passed  with  the  lands  into  whose  hands  soever  they  came, 
and  could  not  be  defeated  by  any  act  of  the  father  or  the  trustees. 
And  therefore  he  decreed  a  conveyance  to  the  plaintiff,  and  the 
heirs  male  of  his  body,  and  an  account  of  the  profits  from  his   ^  Rrown 
father's  death,  and  the  deeds  and  writings  to  be  delivered  up.  Cases  Pari. 
This  decree  was  afterwards  affirmed  in  the  House  of  Lords.  122. 

So  where  the  husband,  before  marriage,  agreed  by  articles  to  Streatfield  v. 
settle  lands  to  the  use  of  himself  and  his  intended  wife  for  their  Streatfield, 
lives,  and  the  life  of  the  survivor,  and  afterwards  to  the  use  of  the 
heirs  of  his  body  on  the  wife,  and  after  the  marriage,  by  settle- 
ment reciting  the  articles,  conveyed  the  lands  to  the  use  of  him- 
self and  his  wife  for  their  lives,  and  the  life  of  the  survivor,  re- 
mainder to  the  use  of  the  heirs  of  his  body  by  his  wife ;  it  was 
held  not  to  be  a  'proper  execution  of  the  articles,  though  the  arti- 
cles did  not  expressly  mention  the  intent  to  provide  for  the  issue. 
For,  Lord  Talbot  observed,  it  could  not  be  doubted  but  that, 
upon  an  application  to  the  court  lor  carrying  the  articles  into  ex- 
ecution, it  would   have  decreed  it  to  be  done  in   the  strictest 
manner,  and  would  never  have  left  it  in  the  husband's  power  to  Fitzgibb.  127. 
defeat  and  annul  every  thing  he  had  been  doing  («),  and  the  na-  !^^^"  -n"ll 
lure  of  the  provision  was  strong  enough  for  that  purpose,  without 
any  express  words.] 

Upon  a  marriage,  articles  were  entered  into,  whereby  it  was   1  Eq.  Abr. 
agreed,  that  the  wife's  portion  should  be  laid  out  in  the  purchas-  Ca.  392. 
ing  of  lands,  which  should  be  settled  on  the  husband  and  wife  l  "011^11 
for  their  lives,  and  the  life  of  the  longest  liver  of  them,  and  after        ° 
to  the  heirs  of  the  body  of  the  wife  by  the  husband  to  be  begot- 
ten ;  yet  the  Master  of  the  Rolls  decreed  the  settlement  to  be  to 
the  first  and  other  sons,  S,-c.  so  as  the  husband  and  wife  might  not 
have  power  to  bar  the  issue. 

So 


Cas.  temp. 
Talb.  176. 


11(a)  Sed  vide 
Chambers  v. 
Chambers, 
5Vin.  515. 
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Nandick  v. 
Wilkes,  1  Eq. 
Ca.  Abr.  393. 
Gilb.  Eq.  K. 
114.  S.C.  un- 
der the  name 
of  Xandike  v. 
Wilkes,  in 
totidcm  verbis. 
Note.  This 
decree  was  on 
a  bond,  where 
thongh  the 
penalty  seems 
to  have  been 
the  only  sanc- 
tion intended 
for  securing 
the  perform- 
ance of  the 


So  where,  on  a  treaty  of  marriage  between  tlie  defendant  and 
the  plaintiff  Jf7a?^«(7,  the  defendant  entered  into  a  bond  to  the 
\)\a\ni\f^  Joseph,  father  of  the  plaintiff  Jbr/wriff,  with  condition  to 
smrender  certain  copyhold  lands  to  the  use  of  himself  for  life, 
remainder  to  the  plaintiff  ./of/^^/i^  for  life,  remainder  to  the  heirs 
of  their  two  bodies  to  be  begotten,  with  remainder  to  the  heirs 
of  the  husband;  the  marriage  took  effect,  and  a  bill  was  brought 
against  the  husband  to  compel  a  surrender  pursuant  to  the  intent 
of  this  bond  :  the  husband,  makino;  default  at  the  hearing;,  was 
decreed  to  surrender  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  wife  for  life,  remainder  to  the  use  of  their  first  and 
other  sons  in  tail  general  successively,  with  a  remainder  to  the 
daughters  of  their  two  bodies  to  be  begotten  in  tail  general ;  and 
in  the  mean  time,  till  such  surrender  was  made,  the  court  de- 
clared that  the  copyhold  land  should  be  held  and  enjoyed  accord- 
ing to  these  uses. 


Ca.  Pari.  470. 


condition ;  yet  a  specific  execution  was  decreed,  and  in  such  a  manner  too  as  effectually  to 
secure  the  issue  from  being  defeated  by  making  them  purchasers.  But  note,  in  Gilbert,  there 
is  no  mention  in  the  decree  of  the  remainder  to  the  wife  for  life. 

Cusack  V.  [Where  articles  were  entered  into  by  the  husband,  in  which  he 

5^"^n?_'i  ^ .?!?'  covenanted  that  as  well  all  the  real  estate  that  he  had  then  in  Ire- 
land, as  all  the  lands  and  tenements  which  he  should  purchase 
during  the  life  of  his  intended  wife,  should  descend  and  come  to  the 
heirs  male  to  be  begotten  07i  the  body  of  the  intended  xoife  by  the 
husband,  and  should  be  secured  and  settled  on  the  said  heirs  male 
by  the  husband,  as  the  counsel  of  the  intended  wife  should  advise. 
Upon  an  appeal  to  the  House  of  Lords,  from  a  decree  of  the 
Court  of  Chancery  \w  Ireland,  the  decree  was  reversed;  audit  was 
ordered  that  a  son  of  the  marriage  should  be  deemed  a  tenant  in 
tail,  under  the  articles,  and  to  hold  and  enjoy  the  lands  against 
all  persons  claiming  under  a  subsequent  settlement  by  his  father  ; 
who  had  levied  Jines  and  siijfercd  recoveries  to  bar  the  snpjoosed 
entail. 

And  in  a  case  where  the  hushajid  ewiered  into  a  bond  to  surren- 
der copyholds  to  the  use  of  himself  for  life,  remainder  to  his 
wife  for  life,  remainder  to  the  heirs  of  their  bodies,  then  to  the  hus- 
band in  fee  ;  upon  a  bill  against  the  husband,  after  the  marriage, 
for  execution  of  this  engagement;  the  decree  was,  for  him  to 
surrender  to  the  use  of  himself  for  life,  remainder  to  the  use  of 
his  wife  for  life,  remainder  to  the  use  of  the  first  and  other  sons 
in  tail  general  successively,  with  remainder  to  the  daughters  in 
tail  general. 

So,  where  the  intended  wife's  estate  was  articled  to  be  settled 
on  the  husband  and  wife,  and  on  the  heirs  of  their  two  bodies,  Lord 
Co-jojjcr  admitted,  that  if  no  settlement  had  been  made,  the  court 
would  have  taken  care  to  secure  to  the  daughters  the  provision 
intended  them  by  the  articles. 

Where,  by  articles  previous  to  marriage,  it  was  agreed  to  pur- 
chase lands,  and  settle  them  to  the  use  of  the  husband  for  life, 
then  of  the  wife  for  life,  remainder  to  the  use  of  the  heirs  qfhei' 
body  by  him  ;  they  purchased  and  joined  in  a  recovery  to  the  use 
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of  a  mortjragee  in  fee.     Upon  a  bill  by  the  eldest  son  after  the 

death  of  his  mothei',  insistino;  that  he  was  entitled,  on  the  con- 

... 
struction  of  these  articles  in  equity,  to  have  the  estate  settled  to 

the  first,  S)C.  son  in  tail  male.  Sir  Joseph  Jekijll  said,  that  if  this 
had  been  a  common  limitation,  he  should  have  thought  what  was 
insisted  on  was  right,  and  that  the  mortgagee  must  have  lost  his 
estate.  But  that  this  was  particular  to  the  heirs  of  the  body  of 
the  v:ife  by  the  husband,  and  being  ex  })vovisione  viri,  would  secure 
the  children  against  the  father  alone ;  and  that  it  might  be  the 
real  intent  that  both  might  bar,  comparing  it  to  a  po\i:er  of  revoca- 
tion both  by  the  father  and  mother ;  and  the  defendant  was  there- 
fore well  barred. 

So,  in  a  subsequent  case,  Lord  Uard'^icke  said  he  might  com-  Green  v. 
pare  it  to  the  case  where,  by  a  settlement  of  lands,  the  wife  has  an  Ekin,  2  Atk. 
estate  ex  -provisione  viri,  the  court  has  refused  to  interpose  to  settle  '^  '■^• 
the  estate  othens:isc,  because  the  intent  will  prevail,  since  she  can- 
not alien  by  stat.  1 1  H.  7. 

Again,  by  marriage  articles   customary  lands  of  inheritance  Whhway  et  al. 
of  the  intended  husband,  holden  by  copy  of  court-roll,  were  v.  Bannered 
agreed  to  be  settled   to   the   use  of  the  intended  husband  for  (2\■^n^^  Ca",  584. 
life,  remainder  to  his  intended  wife  for  life,  and  alter  the  deceases  jjSee  Fearne's 
of  both,  to  the  use  of  the  heirs  of  her  body  by  him  \^  he  survived  C.  R.  34.  95. 
her,  but  if  5//^  survived  him,  to  the  heirs  o'i  his  body  on  her  body  iJ*'\^'^^^'? 
to  be  begotten,  remainder  to  his  own  right  heirs.     The  marriage  jri^y^s  7  Yej, 
was  had,  and  the  husband  afterwards  surrendered  the  lands  to  the  390.JI 
uses   mentioned  in   the  articles,  and  was  admitted  accordingly. 
And  at  the  same  court  he  and  his  wife  surrendered  to  certain 
uses.     And  on  a  question  between  a  son  of  the  marriage  claim- 
ing under  the  entail  in  the  articles,  and  others  claiming  under  the 
said  surrender  by  the  husband  and  wife :  one  of  the  points  made, 
and  that  on  which  the  decision  proceeaed,  M'as,  Whether  the 
surrender  to  the  uses  in  the  articles  was  a  due  execution  of  the 
uses  of  the  articles ;  and  whether,  by  the  subsequent  surrender, 
the  husband  gained  an  absolute  power  over  the  wife?    We  are 
to  observe,  that  estates-tail  were  barable  by  surrender,  accord- 
ing to  the  custom. 

The  Master  of  the  Rolls  said,  that  the  rule  had  been  settled 
and  adhered  to  in  many  cases,  that  articles  for  a  settlement  on  a 
husband,  and  the  heirs  of  his  body,  should  be  carried  into  execu- 
tion in  strict  settlement ;  and  it  had  been  considered  as  vain 
to  make  a  settlement  which  instantly  might  be  defeated  by  a 
recovery ;  but  the  doctrine  had  never  gone  so  far,  where  that 
party  could  not  suffer  a  recovery  alone.  He  observed,  that  it 
was  anciently  a  common  mode  of  settlement  to  the  husband  for 
life,  to  the  vvife  for  life,  and  to  the  heirs  of  the  body  of  the  wife 
by  the  husband;  it  was  thought  a  sufficient  precaution  to  pre- 
serve the  entail,  that  it  could  not  be  destroyed  unless  both 
husband  and  wife  concurred.  That  in  the  principal  case,  the 
limitations  appeared  to  be  anxiously  worded ;  the  concurrence  of 
loth  jmrties  was  necessary  to  destroy  the  entail ;  it  was  out  of 
the  power  of  the  survivor.  He  was  not  to  look  to  the  impro- 
priety 
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priety  of  what  had   been  done,  but  to  the  power  the  parties 
had  to  do  it,  and  he  thought  that  point  clear. 

In  a  case  where  money,  in  the  hands  of  trustees,  was  articled 
to  be  laid  out  in  the  purchase  of  lands  to  be  settled  on  the  hus- 
band for  life,  remainder  to  the  intended  wife  for  life  for  her 
jointure,  remainder  to  the  first  and  other  son  and  sons  of  the 
niai'riage  in  tail  male  successively,  chargeable  with  2000/.  for 
younger  children,  remainder  to  the  husband  in  fee;  and  the  hus- 
band's father  by  the  same  articles  covenanted  to  settle  other  lands 
on  the  husband,  and  the  heirs  male  of  his  bodi/,  remainder  to  the 
heirs  of  the  father :  upon  a  question.  Whether  a  subsequent 
setdement  of  the  last-mentioned  lands  by  the  husband's  father, 
on  the  husband  and  the  heirs  male  of  his  body,  with  remainder  to 
the  father  in  fee,  was  a  good  performance  of  the  agreement ;  or 
whether  the  limitation  ouo^ht  not  to  have  been  on  the  husband 
for  life,  with  remainder  to  the  first  and  other  sons  in  tail  male  suc- 
cessively in  strict  settlement  ?  Lord  Chancellor  King  held,  that 
the  settlement  was  a  good  execution  of  the  agreement,  and  there- 
fore confirmed  the  settlement.  He  said,  that  by  the  articles  those 
lands  were  not  intended  to  be  settled  as  a. p-ovisionfor  the  children 
of  that  marriage,  they  were  taken  care  of  hy  the  other  part  of  the 
articles  by  the  trust-money ;  and  it  was  not  like  the  common  case 
of  articles  for  a  settlement  on  the  issue  of  the  marriage  where  no 
other  provision  or  care  is  taken  for  them ;  and  the  different  man- 
ner of  penning  the  articles  in  relation  to  the  trust-money,  and  as 
to  those  lands,  the  one  to  be  in  strict  settlement  to  the  first,  S,c. 
son  of  that  marriage,  the  other  limited  to  the  husband  and  the 
heirs  male  of  his  body  generally,  and  not  tied  up  to  the  issue  of 
that  marriage,  shewed  plainly  the  parties  understood,  and  had  in 
contemplation  the  diffei'ence  between  a  strict  settlement  upon  the 
issue  of  that  marriage,  and  a  general  settlement  upon  the  husband 
and  the  heirs  male  of  his  body. 

And  accordingly,  in  a  case  of  marriage  articles,  where  part  of 
the  estate  was  limited  to  the  husband  for  life,  remainder  to  the 
wife  for  life,  and  after  the  death  of  the  survivor,  remainder  to  the 
heirs  of  the  body  of  the  'ccife  by  the  husband,  another  part  to  the 
husband  for  life,  remainder  to  the  heirs  of  his  body,  remainder  to 
the  wife  ;  upon  a  bill  filed  by  the  eldest  son  to  have  the  articles 
carried  into  execution  strictly  to  the  first,  Sj'C.  son  in  tail.  Lord 
Hard-^icke  observed,  there  was  a  difFeience  in  the  penning  of  the 
two  limitations :  on  the  first  they  might  have  it  in  view  to  leave 
it  in  the  power  not  of  ihe  father  only,  but  of  both  to  vary ;  but  on 
the  second  there  could  be  no  sense  of  the  limitation,  but  as  the 
son  contended  for ;  otherwise  it  would  be  absolutely  in  the  power 
of  the  father,  by  fine,  to  bar  it,  and  defeat  all  the  issue.  They 
intended  the  wife  should  have  a  jointure  in  the  one,  in  the  other 
not.  It  seemed  a  strong  distinction  on  the  face  of  the  articles, 
and  there  had  been  cases  adjudged  on  that.  —  That  where  by 
articles  part  of  an  estate  was  limited  to  father  for  life,  to  wife  for 
life,  to  first  and  every  other  sons  and  daughters  in  tail,  another 
part  to  testator  for  life,  and  the  heirs  male  of  his  body  hy  that  ixiife. 

Lord 
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Lord  Macclesfield  said,   if  that  had  been  the  sole  limitation,  he 
should,  without  scruple,  decree  in   strict  settlement  according  to 
the  common  rule ;  but  whei'e  the  parties   had  shewn  they  knew 
the  distinction  when  to  put  it  out  of  the  po;s)cr  of  the  father,    and  ry^^  report  in 
when  to  leave  it  in  his  poxvcr,   he  would  not  vary  the  last  limit-  Vesey  does 
ation;  decreeing  to  the  father  in  tail  as  to  the  last,  though  not  as  not  ascer- 
to  the  first.  —  That  as  in  the  principal  case  there  was  a  difference  ^^'"  ^^^  ^^^^ 
in  the  penning  of  the  articles,  in  one  of  which  they  might  intend  j^^jfj  Hard- 
to  leave  it  in  the   power  of  the  father,  in  the  other  not  in  his  ujicke. 
power  to  do  it  alone,  it  was  a  reasonable  way. 

Articles  were   made    previous    to,  and  in  consideration  of  a  Honor  v. 
marriage,  for  settling  lands  to  the  use  of  the  husband  for  life,   Honor, 
remainder  to  the  wife  for  life,  remainder  to  the  heirs  of  the  body  ^  p'^^yjjjs  ^' 
of  the  uife  by  the  husband  begotten,  remainder  to  the  husband  in   ^oj. 
fee ;  and  before  the  marriage  a  settlement  was  made  reciting  the 
articles,  and  expressed  to   be   in  pursuance  thereof,  limiting  the 
lands  to  the  use  of  the  husband   for  life,   remainder  to  the  wife 
for  life,  remainder  to  the  heirs  of  the  body  of  the  husband  by  the 
wife,  remainder  to  him  in  fee.     There  was  issue  of  the  marriage 
one  son ;  the  father  married  again,  had  several  other  children, 
and  having  procured  his  son,  without  any  consideration,  to  join 
with  him  in  mortgaging  the  estate,   and  limiting  the  fee-simple 
and  equity  of  redemption  to  the  father.     Upon  a  bill  afterwards 
brought  by  the  son  to  compel  his  father  to  resettle  the  land  on 
the  son,  after  his  (the  father's)  death,  pursuant  to  the  articles. 

Lord  Chancellor  held  it  was  a  plain  mistake  in  making  the  set- 
tlement vary  from  the  articles,  which  were  prudent  articles ;  and 
the  settlement,  said  to  be  made  pursua7it  thereto,  shewed  there  was 
no  alteration  of  the  intention,  nor  any  new  agreement  between  the 
making  of  the  articles  and  the  settlement;  and  this  appearing  on 
the  face  of  the  articles  and  settlement,  the  length  of  time  (about 
twenty-five  years)  was  immaterial.  And  he  decreed  the  father 
and  his  second  wife  to  join  in  a  conveyance  to  settle  the  estate 
as  by  the  articles,  viz.  to  the  father  for  life,  remainder  to  the  son 
in  tail ;  but  as  to  the  mortgage,  the  son  having  joined  in  it,  the 
court  could  not  set  it  aside,  but  directed  the  father  to  keep  down 
the  interest  during  his  life. 

But  where  marriage  articles  were  entered  into  for  settling  the  Burton  v. 
wife's  estate  on  the  husband  and  'dcife,  and  on  the  heirs  of  their  txvo  p.^^'-''J§^' 
bodies  to  be  begotten  :  after  the  marriage,  a  settlement  was  made  of  jj_  '  R^Abr 
the  lands  upon  the  husband  and  wife  for  their  lives,  remainder  to  393^ 
the  heirs  of  the  body  of  the  wife  by  her  said  husband:  there  was 
issue  of  the  marriage  one  daughter  only ;  and  after  the  death  of 
the  husband,  his  widow  married  again,  joined  in  a  fine  of  the 
lands,  and  settled  them  to  other  uses :  a  bill  was  brought  by  the 
daughter  of  the  first  marriage,  to  carry  the  articles  into  execution ; 
for  that  no  care  was  taken  of  the  daughters  by  the  settlement,  as 
the  limitation  to  the  heirs  of  the  body  of  the  wife  by  her  first 
husband  made  her  tenant  in  tail ;  and  consequently  left  her  the 
power  to  bar  them,  which  was  contrary  to  the  intent  of  the  arti- 
cles, that  being  to  make  an  effectual  provision  for  all  the  issue  of 

that 


288 


USES  AND  TRUSTS. 


2  P.  Wms. 
549.  West  V. 
Errissey. 
||See  Randall 
V.  Willis, 
5  Ves.  262. 
Home  V. 
Barton, 
Cooper,  257.11 


.•5  Bro.  Cas. 
Pari.  327. 


Powell  V. 
Price,  2  P. 
Wms.  5:^5. 


that  marriage.  But  Lord  Coivper  dismissed  the  bill;  saying,  if 
no  settlement  had  been  made,  and  application  had  been  made 
to  the  court  for  making  one  pursuant  to  the  articles,  the  court 
would  have  taken  care  to  have  secured  to  the  daughters  the  pro- 
vision intended  them  by  the  articles.  But  a  settlement  having 
been  actually  made  and  accepted  by  the  parties,  he  could  make 
no  alteration  in  it. 

Again,  articles  were  entered  into  for  settling  lands  to  the  use 
of  B.  the  intended  husband  for  life,  without  waste,  remainder  to 
M.  the  intended  wife  for  life,  remainder  to  f/ie  heiis  male  of  the 
hodij  of^.  hi)  M.,  remainder  to  the  heirs  male  of  the  body  of -B. 
hy  any  other  wife,  j-emainder  \.oihe  heirsfemale  of  the  body  of  ^. 
by  the  said  ili.,  with  leasing  and  jointuring  powers  to  B.  After- 
wards, and  before  the  marriage,  a  settlement  was  made,  and 
mentioned  to  be  in  pursuance  and  performance  of  the  articles ; 
and  the  lands  were  thereby  limited  to  B.  for  life,  remainder  to 
JSil.  for  liie,  remainder  to  the  first,  S^x.  son  of  the  marriage  suc- 
cessively in  tail  male,  remainder  to  the  first,  ^c  son  of  B.  by 
any  other  wife  in  tail  male  successively,  remainder  to  the  heirs  of 
the  body  of  the  said  B.  hy  the  said  M.,  remainder  over.  They 
had  issue  only  one  daughter,  who  died,  leaving  two  daughters. 
B.  having  an  estate-tail  under  the  limitation  to  the  heirs  of  the 
body,  &:c.,  suffered  a  recover^-,  sold  part  of  the  lands,  devised  the 
residue,  and  died.  The  m-anddauQ-hters  brought  their  bill  in  the 
Exchequer  against  the  executors  of  B.  to  rectify  the  mistake  in 
the  settlement,  in  limiting  an  estate-tail  to  B.,  instead  of  limiting 
it  in  strict  settlement,  as  by  the  articles  it  ought  to  have  been.  The 
articles  were  made  in  December,  the  settlement  in  March  1685; 
the  sale  of  the  lands  in  1698,  and  the  will  in  1722:  the  defend- 
ant pleaded  the  settlement,  the  recover^',  the  will,  and  the  long 
enjoyment;  but  the  plea  was  overruled  by  Lord  Chief  Baron 
Gilbert  and  the  other  barons ;  and  after  hearing  the  cause.  Lord 
Chief  Baron  Pengelly  and  the  other  barons  dismissed  the  bill 
without  costs ;  it  appearing  to  them  dangerous  to  set  aside  a 
settlement,  which  seemed  to  have  been  solemnly  and  deliberately 
made.  But  on  an  appeal  to  the  Lords,  this  dismission  was  re- 
versed, and  the  lands  not  sold  were  decreed  to  be  conveyed  to 
the  granddaughters  and  heirs  femcde  of  their  bodies,  as  tenants  in 
common,  with  cross  remainders  to  them  in  tail  female ;  and  the 
devisee  to  account  for  the  profits,  and  the  executor  to  account 
for  the  purchase-money  received  by  B.  for  the  lands  by  him  sold, 
and  to  pay  interest  for  the  same;  the  writings  to  be  brought  into 
the  Court  of  Exchequer,  and  possession  to  be  delivered  to  the 
appellants ;  and  the  principal  monies  arising  by  the  said  sale,  to 
be  laid  out  in  lands,  to  be  settled  to  the  same  uses  as  the  lands 
unsold  were  decreed  to  be  conveyed  to. 

Marriase  articles  were  entered  into  for  settlinof  lands  to  the 
use  of  the  husband  Z).  for  life,  without  waste,  remainder  to 
trustees  and  their  heirs  during  his  life,  to  support  contingent 
remainders,  remainder  in  part  to  the  wife  B.  for  her  jointure, 
remainder  as  to  the  whole  to  first,  SfC.  son  of  the  marriage,  in  tail 
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male  successively,  remainder  to  the  Jichs  male  of  the  hodij  of  the  hus- 
band [i,  e.  by  any  wife),  remainder  to  the  heirs  of  his  body  by  his 
said  Xi-ife  E.,  remainder  to  his  own  right  heirs,  with  a  clause  em- 
powering husband  and  wife  to  make  leases ;  and  also  a  clause,  that 
if  he  should  die  without  issue  male  by  his  said  wife,  if  there  should 
be  one  daughter,  she  should  have  SOOOi?.,  and  if  there  were  more 
daughters  than  one,  they  should  have  4000/.  among  them  ;  which 
portions  were  to  be  secured  on  some  part  of  the  estate.  It  hap- 
pened there  was  issue  of  the  marriage  only  one  daughter.  D.  sur- 
vived his  wife,  and  suffered  a  common  recovery  of  the  lands,  and 
made  another  settlement  of  them  in  consideration  of,  and  pre- 
vious to,  his  second  marriage ;  subject  as  to  part  to  a  trust  for 
raising  3000/.  for  his  daughter  by  his  first  wife,  in  satisfaction  of 
the  portion  she  was  entitled  to  under  the  first  articles,  and  main- 
tenance for  her  in  the  mean  time.  The  question  v,as  (here  being 
notice  of  the  first  articles),  whether  the  limitation  in  the  first  arti- 
cles to  the  heirs  of  the  body  ofT).  hy  E.  his  "voife^  should  not  be  taken 
as  if  it  had  been  to  the  daughters  of  D.  by  his  said  first  wife? 
For  then  they  could  not  be  barred  by  the  recovery  considering  the 
preceding  intermediate  limitation  to  the  heirs  male  of  his  body  at 
the  same  tim.e  as  words  of  purchase.  It  was  insisted,  that  here 
the  limitation  to  the  heirs  of  the  body  of  D.  by  E.  his  first  wife, 
must  be  the  same  as  if  it  had  been  to  the  daughters :  for  it  could 
not  be  mtended  in  favour  of  the  sons  of  that  marriage,  there 
being  an  express  limitation  before  to  them;  and  though  in  the 
case  of  a  settlement,  there  being  a  precedent  estate  for  life  to  Z)., 
it  would  have  been  an  estate-tail  in  him  barrable  by  the  common 
recovery,  yet  it  was  otherwise  where  it  rested  upon  articles ;  and 
the  case  of  West  v.  Errissey  was  cited.  Suprh. 

On  the  other  side  it  was  said,  and  resolved  that  the  3000/. 
secured  by  the  settlement  on  the  second  marriage,  was  an  actual 
satisfaction  of  all  demands  under  the  articles  ;  and  that  though  a 
limitation  by  articles  to  the  heirs  male  of  the  marriage,  after  an 
express  estate  for  life  to  the  father,  should  be  taken  to  mean  a 
remainder  to  the  first,  4'^.  son,  it  does  not  follow  that  a  limitation 
to  the  heirs  of  the  body  must  be  equivalent  to  a  remainder  limited 
to  daughters  ;  especially  in  this  case,  where  they  were  postponed 
to  the  limitation  to  the  heirs  male  of  the  body  of  D.  by  any 
wife;  and  where  there  was  an  express  pecimiaiy provision  made 
for  the  daughters  by  the  first  wife ;  which  was  all  they  were  to  de- 
pend upon. 

And  the  following  diversities  were  taken  by  the  court,  between  See  Fearne's 
this  last  case  and  the  case  of  West  and  Errissey ;  in  the  case  of  C.  R.  I06. 
West  and  Errissey,  no  portions  were  provided  for  the  daughters  ^'^    ^"''"^ 
of  the  first  marriage;  in  the  last  case,  portions  in  all  events  were 
secured  to  such  daughters.    In  the  case  of  West  v.  Errissey,  after 
the  limitation  in  the  articles  to  the  heirs  male  of  the  body  of  the 
husband  and  wife,  and  the  remainder  to  the  heirs  male  of  the  body 
of  the  husband  by  any  wife,  came  the  remainder  to  the  heirsfemale 
of  the  body  of  the  husband  by  the  first  wife,  Sfc.  so  that  the 
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daughters  were  more  in^ mediately  in  the  view  and  contemplation 
of  the  parties,  than  in  the  last  case. 
K°^,f?*7'  "^^  estate  was  articled  to  be  setded  on  the  husband  for  life, 

1  Ves  23S  ^^"^  waste,  remainder  to  the  heirs  male  of  his  body,  with  power 
to  raise  portions  for  younger  children.  A  settlement  was  after- 
wards made,  before  marriage,  i?i  pursuance  of  the  articles,  and 
observing  the  very  words  of  the  articles.  The  husband  after- 
wards levied  a  fine  to  the  use  of  himself  in  fee,  and  by  will  made 
a  provision  for  his  son's  debts.  Lord  Hard-dDtcle  said  it  was  the 
common  case ;  the  variation  from  the  intent  of  the  articles,  and 
from  the  ordinary  course  of  settlements  notarising  from  any  new 
agreement,  (being  made  in  pursuance  of  the  articles,)  but  from 
mistake  in  not  attending  to  a  strict  settlement.  The  reason  of 
which  was  unanswerable,  viz.  that  on  a  settlement  for  valuable 
considerations  to  make  the  father  tenant  in  tail,  would  be  nuga- 
Vt^  ^r^^'  1  ^°''-^''  ^"^  ^^^  same  as  making  him  tenant  in  fee.  But  the  son 
of  election?n "  *^^^"^g  submitted  to  and  taken  a  benefit  mider  his  father's  will, 
these  cases.  "^"^*^  ^^  bound  thereby ;  and  therefore,  though  he  was  entitled 
to  have  the  settlement  rectified  according  to  the  true  intent  of  the 
articles,  he  could  not  retain  both,  but  must  make  his  election. 
DoiUl  V.  Dodd,  By  articles  previous  to  marriage  it  was  agreed  that  3000/. 
Ambl.R.274.  should  be  laid  out  in  the  purchase  of  a  freehold  estate,  to  be 
settled  on  the  husband  for  life,  remainder  to  the  wife  for  life, 
remainder  to  the  use  of  such  issue  of  their  bodies,  in  such  parts 
and  manner  as  the  husband  and  wife  should  by  deed  or  writing 
appoint ;  and  for  want  of  appointment  to  the  use  of  the  issice  of 
their  bodies,  remainder  to  the  right  heirs  of  the  husband.  There 
■  was  no  provision  for  vounger  children.  The  husband  died  with- 
out  appomtmeut,  leaving  his  wife  and  two  sons  and  a  daughter. 
Upon  a  bill  by  the  eldest  son  to  have  the  money  laid  out,  accord- 
ing to  the  articles,  in  land  to  be  settled  on  him  in  tail,  remainder 
to  his  brother  and  sister  in  tail,  v/ith  reversion  in  fee  to  himself; 
and  a  cross  bill  by  the  younger  children  to  have  the  lands  to  be 
bought  settled  on  them  equally  with  the  eldest  son.  The  Master 
ot  the  Rolls  was  of  opinion,  that  the  lands  to  be  purchased  ought 
to  be  settled  in  strict  settlement,  and  limited  to  the  first,  S,-c.  sons 
in  tail,  with  remainder  (the  daughter  being  dead  without  issue)  to 
the  right  heirs  of  the  husband  ;  and  decreed  accordingly. 
Cas.  temp.  Lord  Talbot  laid  it  down  as  a  rule,  that  where  articles  are  en- 

Le<-<r  V  Gold-    ^^^'^^  "^"-^  before  marriage,  and  a  settlement  made  after  marriage, 
wire.    '  different  from  those  articles,  (as  if  by  articles  the  estate  was   to 

be  in  strict  settlement,  and  by  the  settlement  the  husband  is  made 
tenant  in  tail,)  the  court  will  set  up  the  articles  against  the  settle- 
ment. But,  where  both  articles  and  settlement  are  previous  to  the 
marriage,  at  a  time  when  all  parties  are  at  liberty,  the  settlement, 
differing  from  the  articles,  will  be  taken  as  a  new  agreement  be- 
tween them,  and  shall  controul  the  articles.  And  altliough  in  the 
case  of  M'est  and  Errissei/  the  articles  were  made  to  controul  the 
settlement  made  before  marriage,  yet  that  resolution  did  not  con- 
tradict the  general  rule;  for  in  that  case  tlie  settlement  was  ex- 
pressly mentioned  to  be  ma^dQ  in  pur suarice  and  performance  of  the 

said 


(H)  What  FMate  Trustee  shall  convey,  and  to  xthom,  29 1 

said  marriage  articles,  whereby  the  intent  appeared  to  be  still  ihe 
same  as  it  was  at  the  making  of  the  articles. 

Articles  were  entered  into  for  settling  an  estate  to  the  hus-  Warwick  v 
band  for  life,  after  his  death  to  his  intended  wife  for  her  life,  and  Warwick  and 
after  her  death  to  the  use  of  M^  heir  male  of  the  hu&hand  to  be  be-  I^n'veton. 
gotten  on  the  body  of  the  'wife,  afterwards,  and  before  marriage,  riwif ' 
by  a  settlement  declared  to  be  in  part  'performance  of  the  said  ar-  Pajne  '^  Atk 
ticles,  ihe  lands  were  setded  upon  the  husband  for  life,  then  to  the  59-  S.  P. 
wire  for  life,  and  after  her  death  to  the  use  of  the  heirs  male  of  1!^^^  'Senhouce 
the  husband  begotten  on  the  body  of  the  wife.     Afterwards  the  ^'J^''''  ^r^^' 
marriage  took  effect,  and  the  husband  suffered  a  common  recovery,   9  V^L  583  ''^ 
and  mortgaged  the  land  in  fee;  which  mortgage  was  afterwards  /^er  the  Master 
assigned  to   another  mortgagee.     After  the  father's  death,  his   of  theRolls.li 
eldest  son  brought  his  bill  for  an  account  of  the  rents  and  profits, 
and  for  possession,  and  to  have  the  full  benefit  of  the  marriao-e 
articles;  insisting  that  his  father  was  intended  to  be  tenant  fSr 
Jife  only,  with  remainder  to  his  first  and  other  son  and  sons  suc- 
cessively in  tail ;  that  he  was  a  purchaser  under  those  articles,  and 
they  ought  to  be  considered  as  if  they  had  been  strictly  carried 
into  execution.     The  mortgagee  denied  notice  of  the  articles,  and 
insisted  on  his  being  a  purchaser  for  valuable  consideration.   Lord 
Hard-6^icke  said  it  was  certainly  true,  from  the  general  principles 
A  f     r^r"^'^'  if  articles  on  marriage  are  to  settle  an  estate  to 

A.  tor  life,  remainder  to  his  wife  for  life,  remainder  to  the  heirs 
male  of  the  body  of  ^.,  it  is  taken  in  that  court  to  be  in  strict 
settlement,  and  an  estate  for  life  only  in  the  father  and  mother ;  and 
If  the  settlement  be  made  after  marriage,  it  shall  be  rectified  by 
the  articles  before  ;  —that  the  case  of  fFest  and  Errisseu  was  both 
upon  articles  and  a  settlement  before  marriage;  and  was  the  first 
case  where  the  court  altered  a  setdement,  and  made  it  conform- 
abfe  to  articles,  and  relieved  on  the  head  of  mistake,  the  settlement 
rejerring  expressly  to  the  articles.  But  that  was  between  the 
parties  to  the  articles  and  settlement,  and  their  representatives, 
and  mei-e  volunteers ;  and  had  not  been  carried  into  execution 
against  ^  purchaser ;  — that  it  was  true,  the  court  had  o-iven  re- 
lief against  persons  who  claimed  under  the  settlement  and  their 
representatives;  but  no  case  had  gone  so  far  as  to  relieve »o-ainst 
purchasers.  —  He  also  observed,  that  there  was  no  ca'se",  but 
where  there  are  articles  as  ts^ell  as  a  settlement,  in  which  the 
court  will  construe  words  which  make  a  legal  estate-tail,  to  be 
carried  into  strict  settlement.  And  upon  the  whole,  Lord  Hard- 
•wicke,  nfter  delivering  his  opinion  that  there  was  not  sufficient 
proof  of  notice  of  the  articles  in  the  assignee  of  the  morfo-a^ee, 
dismissed  the  bill  so  far  as  it  prayed  to  be  relieved  ao-aiifst^'the 
mortgage ;  but  decreed  that  the  plaintiff  might  be  at^libertv  to 
redeem.  -^ 

And  the  court  have  refused  to  rectify  a  settlement  according  to  Ambl.R.  515 
articles,   tor  want  of  the  production  of  the  articles  themselves    H^k-s  Hardy  v. 
Xhe  articles  were  previous  to  marriage,  for  settling,  by  the  wife's  ^^^eves,  5  Ves. 
ather    certain  estates  to  the  use  of  the  husband  and  wife  for  ^''^ 
their  lives,  and  the  life  of  the  survivor,  and  after  the  death  of  the 
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survivor,  to  the  use  of  the  heirs  of  the  body  of  the  husband  on  the 
wife,  remainder  over.  A  settlement  was  made  after  marriage 
reciting  the  articles,  and  said  to  be  made  in  consideration  of  the 
marriage,  ^nd  pjirsuance  and  peiformance  of  the  articles.  Upon 
a  bill  by  a  son  of  the  marriage,  to  have  the  articles  carried  into 
And  vide  execution,  Lord  Hard-o:icke  dismissed  it,  for  want  of  the  articles 

Ambl.R.  14  8.  ijejiig  produced;  by  which  alone,  he  said,  he  could  alter  the 
settlement.  It  was  impossible,  he  said,  for  him  to  determine 
otherwise,  unless  the  \s:hole  of  the  insti-ument  was  before  him  ;  for 
the  true  construction  depended  on  -ji'ords  j  and  other  parts  of  the 
deed  might  be  material  to  find  out  the  true  meaning.  He  could 
not  see  reason  to  lay  it  down  as  a  rule,  that  in  all  cases  o^  articles, 
the  husband  was  to  be  only  tenant  for  life. 
Th'^'*^/*  '^^^^  hubband,  upon  his  marriage,  covenanted  to  levy  a  fine  of 

i-'Vern'ToV'  ^^'^ehold,  and  surrender  copyhold  lands  to  the  use  of  himself  for 
life,  remainder  to  his  wife  for  life,  remainder  to  the  heirs  male 
of  his  body  by  his  wife,  remainder  to  {he  heirs  of  their  tivo  bodies. 
He  afterwards  died,  without  levying  the  fine  or  makinj;  the  sur- 
render,  leavmg  a  son  and  a  daughter  by  his  wife.  The  son  after- 
wards, for  indemnifying  some  sureties  for  him,  covenanted  to 
levy  a  fine  of  the  freehold,  and  surrender  the  copyholds ;  and 
died,  having  surrendered  the  copyhold  ;  but  without  levying  a 
Jlne  of  the  freehold.  Upon  a  bill  by  his  sister  and  her  husband 
to  have  the  freehold  and  copyhold  lands  assured  to  her  accord- 
ing to  the  intent  of  the  settlement,  Lord  Harconrt  considered  the 
deed  by  the  father  in  the  nature  of  articles,  to  be  executed  in 
a  stricter  manner  than  in  the  v.ords  of  the  deed,  and  that  a  re^ 
mainder  might  be  limited  to  the  daughters ;  so  that  a  fine  by  the 
sons  could  not  have  barred  it.  But  upon  a  rehearing  before 
Lord  Coivper,  he  held  that  the  settlement,  by  the  deed  to  lead 
the  uses  of  the  fine,  was  not  to  be  considered  as  articles,  but  a 
defective  settlement,  and  the  uses  wo/  to  be  altered  or  varied :  but 
that  a  court  of  equity  would  assist  it  so  far,  as  to  consider  it  as  if 
a  fine  had  been  levied  (by  the  husband),  and  then  the  plaintiff 
would  not  have  been  barred  Xi-ithout  a  Jine  (by  her  father),  and 
she  was  to  be  considered  as  heir  of  the  body  of  her  father.  And 
that  the  limitation  in  the  deed  to  tlie  heirs  of  the  bodies,  could 
be  inserted  for  no  other  end  or  purpose,  but  to  carry  the  estate 
to  the  daughters  qfthe  marriage  ;  it  being  before  limited  to  the  heirs 
male ;  and  therefore  he  confirmed  the  decree  as  to  \he  freehold. 
But,  as  to  the  copyhold,  there  appearing  no  particular  custom  in 
the  manor  for  suffering  a  recovery,  he  held  the  surrender  (by  th« 
son)  would  have  barred  the  entail,  in  case  the  copyhold  had 
been  well  settled ;  and  therefore  varied  the  decree,  and^dismissed 
the  bill  as  to  that.] 
2  Vern.  556.  W.  B.  devised  300/.  to  her  daughter  M.  to  be  laid  out  by  hei 

Sweetapple  v.  executrix  in  lands,  and  settled  to  the  only  use  of  her  daughtei 
Bindon.  l|Scs  j^j  ^^j  1^^^.  children:  and  if  she  died  without  issue,  the  lands  to 
Cunmncnani        ,  n      t    •  i     i  i  i        i        i  i     •  i         i-    • 

V.  Moodv,  "^  equally  divided  between  her  brothers  and  sisters  tlien  livmg: 

1  Ves.  176.|1        the  plaintiff  married  M.  the  legatee,  and  had  issue  by  her,  but  she 
and  her  child  being  both  dead,  and  the  money  not  laid  out  in 

land. 
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Sand,  the  bill  was,  that  the  plaintiff  might  either  have  the  money 
laid  out  in  lands,  and  settled  on  him  for  life,  as  being  tenant  by 
the  curtesy,  or,  in  lieu  of  the  profits  of  the  lands,  might  have 
the  interest  of  the  money  during  his  life.  It  was  held  by  the 
court,  that  if  it  had  been  an  immediate  devise  of  land,  M.  the 
daughter  would  have  been  by  the  words  in  the  will  tenant  in 
tail,  and  consequently  the  husband  would  have  been  tenant  by 
the  curtesy ;  and  in  case  of  a  voluntary  devise,  the  court  must 
take  it  as  thev  found  it;  althoun-h  upon  the  like  v.-ords  in  marrian-e- 
articles  it  'might  be  otherwise,  where  it  appeared  the  estate  was 
intended  to  be  preserved  for  the  benefit  of  the  issue,  and  there- 
fore decreed  the  money  to  be  considered  as  lands,  and  the  plain- 
tiff to  have  the  interest  or  proceed  thereof  for  his  life,  as  tenant 
hy  the  curtesy. 

[So,  upon  a  devise  for  the  settling  of  lands  on  A.  for  life,  and  Lg^^t  v 
after  his  decease  to  the  heirs  male  of  his  body,  and  the  heirs  male  of  Sewell,  i  Eq. 
the  body  of  every  such  heir  male,  severally  and  successively  as  they  Abr.  395. 
should  be  in  priority  of  birth  and  seniority  of  age,  remainder  to  B.   j''^^^  Black- 
In  arguing  the  question,  Whether  A.  was  tenant  for  life  only  or  ^^^^  o  Ves'& 
in  tail,  the  common  case  of  marriage  articles  was  cited,  where,   B.  .567.  Jer- 
though  they  were  so  worded  as  to  give  the  husband  an  estate-tail,   voise  v.  Duke 
yet  the  court  had  decreed  a  settlement  on  the  husband  for  life  P^,'i^°|,^^"'i^' 
onl}',  and  then  upon  the  first  and  other  son  and  sons,  8j-c.    Upon  ^.  Walk  '^'59  ' 
which  part  of  the  argument  Lord  Keeper  observed,  that  where  The  late  Mr. 
settlements  xsccre  agreed  to  be  made  upon  valuable  consideration,  the  Fearne 
court  would  aid  in  artificial  words,  and  make  an  artificial  settle-  tnoii:;ht  that 
ment :  but  he  never  knew  it  doneyor  a  bare  volunteer.  sellinfr  not 

expressly  authorized  by  marriage  articles,  niight  be  introduced  into  a  settlement  made  in  pur- 
suance of  them,  and  would  be  supported  in  equity ;  but  it  has  been  decided  in  a  late  case, 
that  the  introduction  of  a  power  of  selling  in  a  settlement  was  not  authorized  where  tbe 
will  was  silent  as  to  the  power.  Wheate  v.  Hall,  17Ves.  80.  Brewster  v.  Angel,  1  Jac.  & 
Walk.  625.    See  Fearne's  Post.  Works,  309.,  and  2  Ves.  &  B.  511  .|| 

Lands  were  devised  to  trustees  and  their  heirs  for  payment  of  Leonard  y. 
debts  and  legacies,  and  afterwards  to  settle  what  should  remain  ^''*'"'  oj  Sus- 
unsold,  one  moiety  to  the  testatrix's  son  //.,  and  the  heirs  of  his  ^'^X 
body  by  a  second  wife,  with  remainder  over;  and  the  other 
moiety  to  the  testatrix's  son  F.,  and  the  heirs  of  his  bod}',  with 
remainders  over;  taking  special  care  in  such  settlement,  that  it 
should  never  be  in  the  poxt^er  of  either  of  the  sons  to  dock  the  en- 
tail of  either  of  their  moieties.  Upon  a  question,  whether  the  sons 
were  entitled  to  have  estates-tail  conveyed  to  them,  or  only  estates 
for  life  ?  the  court  held,  that  the  sons  must  be  made  only  tenants 
for  life,  and  should  not  have  estates-tail  conveyed  to  them ;  but 
their  estates  for  life  should  be  without  impeachment  of  waste. 
Because  in  that  case  an  estate  was  not  executed,  but  only  executory ; 
and  therefore  the  intent  and  meanintr  of  the  testatrix  was  to  be 
pursued.  She  had  declared  her  mind  to  be,  that  her  sons  should 
not  have  it  in  their  power  to  bar  their  children,  which  they  would 
have,  if  an  estate-tail  were  to  be  conveyed  to  them.  And  the 
court  took  it  to  be  as  strong  in  the  case  of  an  executory  devise  for 
the  benefit  of  the  issue,  as  if  the  like  provision  had  been  con- 

U  3  tained 
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tained  in  marriage  articles ;  but  had  she  by  her  will  devised  to 
her  sons  an  estate-tail,  the  law  must  have  taken  place ;  and  they 
might  have  barred  their  issue,  notwithstanding  any  subsequent 
clause  or  declaration  in  the  will,  that  they  should  not  have  power 
to  dock  the  entail. 
2  P.  Wras.  Again,  A.  devised  a  sum  of  money  to  trustees  in  trust,  to  be 

471.  Papillon    jjjid  out  in  lands,  and  to  be  settled  on  B.  for  life,  ixithoid  im- 
oiee.  peadimcnt  of'vcaste,  remainder  to  trustees  and  their  heirs  during 

the  life  of  B.,  to  support  contingent  remainders,  remainder  to  the 
heirs  of  the  body  ofB.,  remainders  over,  with  a  power  to  B.  to  make 
a  jointure.  The  universality  of  the  rule  respecting  the  union  of 
the  limitation  to  the  ancestor  for  life,  with  that  to  the  heirs  of  his 
body,  &c.,  was  urged  in  support  of  ^.'s  being  entitled  to  an  estate- 
tail  in  the  lands  to  be  purchased.  To  which  it  was  answered, 
that  the  rule  in  construction  of  wills  was,  that  the  intention  of 
the  party  ought  to  take  place,  however  improperly  expressed. 
That  it  would  be  a  downright  violation  of  the  testator's  inten- 
tion, to  construe  the  estate  devised  to  B.  to  be  an  estate-tail. 
For  1st,  the  estate  was  devised  to  B.  for  his  life  expressly;  2dly, 
it  was  to  B.  'without  impeachment  of 'waste,  which  would  be  vain 
words,  if  B.  were  to  have  more  than  an  estate  for  life ;  3dly,  the 
estate  was  devised  to  trustees,  during  the  life  of  B.,  to  preserve 
contingent  remainders,  so  that  the  testator  expressed  his  intention 
that  the  remainders  limited  to  the  issue  oiB.  should  be  contingent 
remainders ;  and  what  could  be  more  contradictory  to  this  express 
and  plain  intent,  than  to  say  those  remainders  should  not  be  con- 
tingent, but  give  a  vested  estate-tail  to  B.  As  to  the  notion  that 
the  conveyance  directed  by  a  'vcill  should  be  in  the  words  made  use 
of  in  the  will,  it  was  impossible  that  rule  could  universally  hold; 
Tide  Earl  of  for  suppose  the  direction  of  the  will  was,  that  the  trustee  should 
Staniford  V.  convey  the  lands  to  A.  for  life,  remainder  to  B.for  ever;  this  in  a 
bart  infra.  '  deed  would  not  convey  a  fee,  as  it  would  in  a  will ;  and  therefore, 
there  was  no  necessity  that  the  words  in  the  conveyance  should  pur- 
sue those  in  the  "will.  So,  if  the  words  of  the  will  had  directed 
the  estate  to  be  conveyed  to  A.  for  life,  remainder  to  the  issue  of 
his  body  (he  having  none  at  that  time  born),  this  would  be  an  estate- 
tail  in  a  will,  but  in  a  deed  it  would  not  be  so.  Again,  if  the 
words  in  a  will  were  that  the  conveyance  should  be  to  A.  and  his 
heirs  male,  this  would  be  an  estate-tail ;  but  put  such  words  into 
a  deed,  and  there,  for  want  of  saying  of  "whose  body  the  heir  must 
be,  they  would  give  a  fee-simple ;  to  which  the  court  agreed. 
And  the  Lord  Chancellor  King  declared  the  court  had  a  power 
over  the  money  directed  to  be  invested  in  land :  that  the  diver- 
sity was  between  the  will's  passing  a  legal  estate  and  leaving  the 
estate  exemtory,  so  that  the  party  must  come  into  the  Court  of 
Chancery,  in  order  to  have  the  benefit  of  the  will :  that  in  the 
latter  case  the  intention  should  take  place,  and  not  the  strict  rules 
of  law :  and  he  decreed,  that  B.  should  have  but  an  estate  for  life 
on  the  lands  to  be  purchased. 
Ld.Glenorchy  In  another  case,  of  a  devise  to  trustees  and  their  heirs,  intrust 
V.  Bosville,  jijj  ^j^g  marriage  or  death  of  the  testator's  granddaughter,  to  re- 
ceive 
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ceive  the  rents  and  profits,  and  pay  her  an  annuity  for  her  main-  ^'as.  temp, 
tenance;  and  as  to  the  residue  to  pay  his  debts  and  legacies,  and  "'■^"  ^^' 
after  payment  thereof,  in  trust  for  his  granddaughter:  and  if  she 
married  a  protestant,  after  her  age,  or  with  consent,  Sfc.  then  to 
convey  the  estate  after  such  marriage  to  the  use  oi  her  for  life, 
•voithout  impeachment  qfxiaste^  remainder  to  her  husband  for  life, 
remainder  to  the  issue  of  her  body,  with  several  remainders  over. 
A  question  arose,  whether  under  the  will  the  testator's  grand- 
daughter (Lady  Glcnorchy)  was  tenant  for  life  or  iyi  tail?  which 
depended  on  two  points:  1st,  Whether  the  words  of  the  will,  in 
an  immediate  devise  of  a  legal  estate,  would  have  carried  an  estate- 
tail  ?  2d]y,  If  so,  whether  the  court  would  make  any  difference 
between  a  legal  title  and  a  trust  estate  executory? 

Lord  Talbot  said,  he  should  upon  the  first  question  have  made 
no  difficulty  of  determining  it  an  estate-tail^  had  it  been  the  case 
of  an  immediate  devise.  He  thought,  in  cases  of  trusts  executed, 
or  immediate  devises,  the  construction  of  the  courts  of  law  and 
equity  ought  to  be  the  same,  for  there  \he.  testator  did  not  suppose 
any  other  conveyance  would  be  made.  But  in  exeaitory  trusts  he 
left  something  to  be  done ;  the  trusts  to  be  executed  in  a  viore 
carefid  and  more  accurate  manner.  That  in  the  case  o^  Leg  at  and 
SciTclly  the  words,  "  if  in  a  settlement,"  would  have  made  an 
estate-tail ;  and  in  that  of  Bailie  v.  Coleman,  the  execution  was 
to  be  of  the  same  estate  he  had  in  trust ;  which,  in  construction 
of  law,  was  an  estate-tail.  That  the  case  of  Papilloyi  and 
Voice  seemed  a  strong  authority  for  executing  the  intent  in 
executory  trusts,  as  well  as  in  articles ;  and  he  accordingly  de- 
creed the  Lady  Glenorchy  but  an  estate  for  life,  with  remainder 
to  her  first  and  other  sons,  t^r. 

Sir  John  Maynard,  after  devising  his  estates  in  remainder  after  Earl  of  Stam- 
the  decease  of  his  wife  (afterwards  CouJitcss  of  Hn^oXk)  to  trustee  C'^'jf  ^u^"" 
and  their  heirs,  he  directed  them,  after  hisxcife's  decease,  to  convey   j°g"^  Parr^' 
certain  parts  thereof  to  the  use  of,  or  in  trust  for.  Sir  i/.  Hobart  Ca.  288. 
and  Elizabeth  his  wife  for  their  lives,   and  the  life  of  the  longer  \\3  Bro.  P.  C. 
liver  of  them ;  the  remainder  to  \\\e  first  son  of  the  said  Elizabeth  ^^>  ^^-  I803.|j 
for  ni7iety-nine  years,  if  he  should  so  long  live ;  the  remainder  to 
the  heirs  male  of  the  body  of  suchfrst  son  :   the  remainder  to  all 
and  every  the  sons  of  the  said  Elizabeth  for  ninety-nine  years,  if 
every  such  son  respectively  should  so  long  live ;  the  remainder 
to  the  heirs  male  of  every  of  them,  to  take,  not  jointly,  but  suc- 
cessively, one  after  the  other,  according  to  the  births  of  each  of 
them  ;  each  son  to  take  the  terra  of  ninety-nine  years,   with  im- 
mediate remainder  to  his  said  heirs  male ;    the  remainder  thereof 
to  Maty  Maynard  (afterwards  Countess  of  Stanford)  for  her  life  ; 
the  remainder  thereof  to  all  and  every  her  sons   for  such   like 
term  of  ninety-nine  years,  and  with  remainder  to  the  heirs  male 
of  the  body  of  every  such  son  immediately  after  each  term.  The 
testator  left  the  said   Elizabeth  Hobart  and  Mary  Maynard  his 
grand-daughters  and  coheirs  at  lav>-,  who  neither  of  them  had  any 
issue  male  at  the  time  of  his  decease.    Afterwards,  on  some  dis- 
putes between  Sir  H.  Hobart  and  his  lady,  Lord  Stamford  and 
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his  lady,  and  the  Countess  of  Suffolk,  an  act  of  parliament  was 
obtained,  whereby  it  was  enacted  that  the  real  estate,  by  the  said 
Sir  Jo/in  MaynarcVs  will  given  or  appointed,  should  go  unto,  and, 
he  held  and  enjoyed  by  such  person  a7id  persons,  to  and  for  such  estates 
and  interests,  and  under  and  subject  to  such  cha7-ges,  limitations, 
mid  appointments,  and  in  such  manner  and  form,  as  was  in  the  said 
•will  expressed.  And  the  said  trustees  were  thereby  authorised 
and  empowered  to  convey  the  said  manors  and  lands  immediately, 
unto  such  person  and  persons,  and  for  such  estate  and  estates, 
as  the  same  were  in  and  by  the  said  will  limited  and  appointed 
to  be  conveyed,  as  if  the  said  Countess  of  Suffolk  were  dead. 

After  the  decease  of  Sir  H.  Hoba7-t  and  his  wife,  upon  a  bill 
filed  by  Sir  John  Hobart,  their  only  son,  the  trustees  were  directed 
to  convey  the  lands  according  to  his  will  and  the  words  of  the  act  of 
parliament.  And  a  draft  of  conveyance  being  accordingly  settled 
by  the  master  to  trirstees,  habendum  to  them  and  their  heirs,  to 
the  several  uses,  intents,  and  pu?poses  i?i  the  said  will  and  act  of 
parliament  limited,  expressed,  and  declared,  and  to  and  for  no 
other  use,  intent,  or  purpose  whatsoever ;  the  plaintiff  excepted  to 
it,  for  that  the  premises  ought,  at  least,  to  have  been  limited  to 
the  use  of  the  said  trustees  and  their  heirs  ;  and  only  in  trust  for 
such  person  and  persons,  and  such  estate  and  estates,  as  were  in 
and  by  the  said  will  and  act  of  parliament  limited ;  whereby  the 
legal  estate  might  be  vested  in  the  said  trustees,  for  the  better 
preservation  of  the  contingent  limitations,  which  otherwise,  as  the 
draft  was  prepared,  were  liable  to  be  destroyed,  and  the  testator's 
intention  plainly  defeated. 

Upon  the  hearing  of  this  exception,  Lord  Chancellor  Cowper 
declared,  "  that  in  matters  executory,  as  in  cases  of  articles,  or  a 
"  will  directing  a  coyiveyance,  where  the  words  of  the  articles  or 
"  will  were  improper,  or  informal,  that  court  would  not  direct  a 
"  conveyance  according  to  such  improper  or  informal  expres- 
*'  sions  in  the  articles  or  will ;  but  would  order  the  conveyance  or 
*'  settlement  to  be  made  in  a  proper  and  legal  manner,  so  as  might 
"  best  answer  the  intent  of  the  parties ;  and  in  that  case  his  lord- 
"  ship  conceived  the  true  intent  of  the  will  to  be,  that  the  estates 
"  should  be  secured,  as  far  as  the  rules  of  law  would  admit,  to 
"  the  issue  male  of  the  resjiective  devises,  and  that  it  was  de- 
"  signed  to  be  as  strict  a  settlement  as  possible  by  law."  His 
lordship  therefore  decreed,  that  in  the  said  conveyance,  where 
any  part  of  the  estate  was  limited  in  use  to  the  plaintiff  for  ninety- 
nine  years,  if  he  should  so  long  live,  there  should  be  a  linntation 
over  to  trustees  and  their  heirs  during  his  life,  to  preserve  the 
contingent  uses  in  remainder  ;  and  then  to  the  first  and  other 
sons  of  the  plaintiff  in  tail  male  successively. 

Upon  an  appeal  to  the  Lords  from  this  last  decree,  it  was  con- 
tended, among  other  things,  that  the  act  of  parliament,  which 
was  so  very  express  in  confirming  the  estates  appointed  by  the 
will,  could  never  intend  that  a  court  of  equity  should  have  power 
to  direct  a  conveyance  to  other  uses  than  what  were  mentioned  in 
the  will ;  but  the  decree  coniplahied  of  did  so,  and  was  therefore 

repug- 
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repufrnant  both  to  the  will  and  act  of  parliament,  as  well  as  to 

the  Jbnner  decree.     To  this  it  was  answered,  that  in  cases  of  exe~ 

cutorxj  articles,  for  the  settling  of  estates,   in   j^rospect  of  future 

conveyances  to  be  aft crisoards  made,  it  was  usual  for  courts  of  equity 

to   help    informalities   and  supply  defects,  especially   when  the 

things  supplied  were  necessary  to  support  the  main  inteiit  of  the 

parties,  and  to  carry  such  articles  into  execution,  according  to 

that  intent,  so  far  as  it  might  agree  with  law,  though  not  strictly 

according  to  the  words  and  penning  of  the  articles ;  and  a  for- 

tiori  would  courts  of  equity'  do  so  in   the  case  of  a  xmll,   where 

the  same  was  only  executory  by  a  conveyance  to  be  made.     TJiat 

the  act  of  parliament  made  no  alteration  in  the  will,  in  the  point 

in  question  ;  it  only  hastened  the  time  for  the  trustees  to  convey, 

even  in  the  lifetime  of  the  Countess  o^  Suffolk,  and  in  some  other 

particulars  not  relative  to  the  question.     But  in  all  other  respects 

the  act  confirmed  the  will,  and  being  strictly  relative  to  it,  the 

intent  of  the  will  ought  to  be  the  rule  for  the  conveyance.     The 

decree  was  accordingly  affirmed  by  the  Lords.] 

II  Both  in  wills  and  marriage  settlements  cross  remainders  may  Qpggp  y  <5i„_ 

be  raised  by  implication.     In  the  case  of  the  Duke  o{  Newcastle  phens,  i2Ves. 

V.   Earl  of  Lincoln  [a),  a  conveyance  was  made  before  and  in   4i9,  uVes. 

consideration  of  marriage,  of  real  estates,  in  strict  settlement,  with   64.  Marryatt 

a  covenant  to  assign  leasehold  estates  to  trustees,  in  trust  for  such    i  Ves^7o2^' 

person  or  persons,   and  for  such  or  the  like  ends,  intents,  and   104.  Twisden 

purposes  as  were  therein   before  mentioned,  of  and  concerning  v.  Lock,Ambl. 

the  said   estates,  c^r.   as  far  as  tiie  law  would  in  that  case  per-   663.  Ric^- 

mit.     Lord  Rosslyn  thought  that  the  settlements  should  be  so  „^^  cited' 

framed  that  no  person  being  tenant  in  tail  by  purchase  should  TrVes.  67. 

become  entitled  to  a  vested  interest  in  the  leasehold  estate  till  he  West  v. 

attained  twenty-one,  or  dyin";  under  that  a";e,  unless  he  left  issue  ^rnssey,  2  P. 
.    ,       .,   .  1     ^     {,  .   -1  ti  Wins.  349. 

mheritable  to  the  entail.  ||  Home  v. 

Barton, Cooper, 257.  (a)3Ves.587.  12  Ves.21S.  Gower  v.Grosvenor,Barn.54.  2  Ves.  &  B.  63. 

[In  a  case  where  one  by  deed  conveyed  his  freehold  land  to  Allgood  v. 

trustees  and  their  heirs,  and  his  leasehold  to  trustees  and  their  p/^     ^ '" 

executors,  upon  trust  to  apply  the  rents  and  the  benefit  of  the  j^-'^  Jj^gj 

redemption  to  W.  for  life,  and  after  her  death  to  the  heirs  of  the  2  Burr.  1107. 

body  ofthe%vi\^  TV.,  and  of  G.  and  of  M.,  their  heirs,  executors,  and  1  Ves.  150. 

assiiins,  during  the   continuance  of  the  estate  in  the  premises :  ^  ft    '  ^^^' 

o      '  _  0  ,  .  .  2  Ves  648  * 

upon  a  question.  Whether  W.  took  for   lifo,  or  in  tail  ?     Lord  jj^j  ^j-^^  ^Y|^_ 
Talbot  held,  that  she  took  an  estate  ^or  lifo,   and  that  the  heirs  ton  v.Ashton, 
took  by  purchase.     In  which  case  we   may  observe,  the   limit-  ^^ited  1  Ves. 
ation  to  the  heirs  of  the  body  of  W.  was  blended  with  that  to  the   ^^^'  ^  ^^^' 
heirs  of  the  bodies  of  several  others,  who  could  take  no  otherwise 
than  by  purchase  ;  and  there  were  words  of  limitation  not  only  to 
the  heirs,  but  to  the  assigns  of  all  the'said  heirs  of  the  bodies  alike. 

A.  devised  lands  to  five  trustees,  their  heirs  and  assigns  in  trust,    1  Ves.  142. 
by  rent  and  profits,  sale  or  mortgage,  to  pay  his  debts,  Sfc,  and   2Atk.246, 
after  payment  thereof  he  devised  the  same  estates  to  three  of  the   Ra^s^awy 
same  trustees,  their  executors,  Sfc.  for  500  years,  upon  trust  to  Spencer. 
pay  his  legacies,  and  an  annuity  of  200/.  per  ann.  to  his  sister  for 
life ;  and  after  the  determination  of  the  said  estate  for  years,  he 

devibcd 
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devised  the  same  premises  to  all  the  said  trustees  and  their  heirs 
in  trust,  as  to  a  moiety,  to  the  use  of  T.  his  nephew  for  life,  with- 
out impeachment  of  waste ;  and  after  the  determination  of  that 
estate,  to  the  trustees  and  their  heirs  during  the  life  of  T.  to  sup- 
port contingent  remainders,  and  after  his  decease  to  the  use  of 
the  heirs  of  the  body  of  T.  lawfully  begotten,  and  for  want  of 
such  issue,  then  to  the  use  of  his  nephew  B.  for  the  term  of  his 
natural  life,  without  impeachment  of  waste  ;  and  after  the  deter- 
mination of  that  estate,  to  the  same  trustees  during  the  life  ofVt.  to 
preserve  contingent  remaindas,  and  after  his  decease,  then  to  the 
use  o^  the  hei)'s  of'  the  body  o/'B.  lawfully  begotten,  with  like  re- 
mainders to  other  nephews.  The  first  devisee  T.  died  without 
issue;  upon  whose  decease  5.,  the  next  in  remainder,  filed  his 
bill  against  the  trustees  and  all  proper  parties,  praying,  amongst 
other  things,  to  be  let  into  possession  of  a  moiety  of  the  estates  : 
afterwards  B.  dying  pending  the  suit,  his  widow  and  devisee 
brought  a  bill  of  revivor  and  supplemental  bill,  charging  that  B. 
in  his  lifetime,  by  bargain  and  sale  enrolled,  conveyed  his  moiety 
of  the  estates  to  two  persons  and  their  heirs,  to  make  them 
tenants  of  the  freehold,  and  suffered  a  recovery  thereof  (in  which 
he  v.as  vouched)  to  the  use  of  himself  m  fee;  and  afterwards  de- 
vised his  said  moiety  to  his  said  widow  in  fee,  and  died  without 
issue.  The  general  question  between  the  parties  was.  Whether 
an  estate-tail,  or  an  estate  for  life  only,  passed  by  the  will  o^  A. 
to  B.  ?  It  was  insisted  for  the  plaintiff,  that  it  was  an  estate- 
tail;  upon  the  general  rule,  that  where  lands  are  limited  to  a 
man  for  life,  with  a  limitation  in  the  same  deed  or  gift  to  the 
heirs  of  his  body,  that  this  makes  an  estate-tail,  and  that  a  devise 
of  lands  in  the  same  way  passed  the  same  estate :  that  the  limit- 
ation was  either  a  legal  estate,  or  a  trust  vested  or  exeaded,  and 
not  executory.  On  the  other  hand  it  was  contended,  that  those 
rules  were  artificial,  not  founded  in  justice,  but  for  support  of 
the  feudal  tenures,  and  therefore  the  judges  ought  to  shew  them- 
selves astuti  in  supporting  exceptions  to  such  rules.  The  Master 
of  the  Rolls,  however,  held  it  to  he  o.  trust, sa\dnot  a  legal  estate ;  but 
decreed  that  B.  was  entitled  to  an  estate-tail  in  the  moiety  so  de- 
vised to  him  ;  as  it  was  the  case  of  an  immediate  devise,  and  not 
a  devise  of  lands  to  be  settled.  Upon  an  appeal  to  Lord  Hard- 
lijicke  from  this  decree,  he  agreed  that  this  devise  was  only  a. 
trust  in  equity ;  the  devise  being  to  trustees  and  their  heirs,  which 
carried  the  whole  fee  in  point  of  law,  and  the  devise  to  sell  being 
sufficient  to  carry  the  fee,  if  the  word  heirs  had  been  omitted; 
and  therefore  the  whole  fee  beinjr  in  the  trustees,  no  legal  re- 
mainder  could  be  limited  to  B. ;  and  as  to  its  being  considered 
as  an  executory  devise  to  B.  (which,  it  seems,  had  been  contend- 
ed at  the  bar),  it  was  too  remote  to  be  good  in  that  view ;  being 
after  all  debts  indefinitely  paid,  which,  in  point  of  time,  might 
exceed  a  life  or  lives  in  being,  or  any  other  time  allowed  by  law; 
an  besides,  in  that  case  the  recovery  by  B.  being  before  the  debts 
were  paid,  and  consequently  whilst  the  legal  fee  remained  in  the 
trustees,  B.  could  make  no  good  tenant  to  the  pracipe ;  and  that 
would  jirevenL  it  from  passing  by  B.'h  will  :  ibr  whatever  made 

that 
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that  recovery  void  equally  defeated  the  plaintiffs'  title  :    which 
made  it  necessary  tor  the  plaintiffs  to  admit  that  all  the  devises 
subsequent  to  that  to  the  trustees  were  trusfs  in  equity.     That 
the  main  question,  whether  it  was  an  equitable  estate-tail^  or  for 
life  only,  depended  on  the  construction  of  the  words  heirs  of  the 
body,  whether  they  should  be  taken  as  words  of  limitation  or  of 
purchase.  —  That  the  intent  was  clear  that  they  should  be  taken 
as   words  of  purchase,  from  the  clause  "without  impeachment   of 
•wastey  and  the  limitation  to  trustees  to  support  co7iti7igent  remain' 
ders.     That  there  were  several  cases  even  at  law,  where  they 
had  been  taken  as  words  of  purchase,  as  Archer's  case ;  that  tlie 
words  of  limitation  added  there,  and  in  all  such  cases,  were  only 
demonstration  of  the  intent  of  the   testator  in  using  the  first 
words.   That  the  case  of  Colso7i  and  Colson,  which  was  objected  as 
an  authority,  that  the  interposition  of  trustees  to  support  contin- 
gent remainders  is  not  sufficient  to  turn  thesjs  subsequent  limit- 
ations to  the  heiis  of  the  body  into  words  of  purchase,  differed 
from  the  principal  case ;  here  being  (in  the  principal  case)  a  clause 
without  impeachment  of  waste;  although  that  might  be  thought 
of  little  weight ;  but  the  great  difference  was,  that  this  was  a  de- 
vise of  a  trust  in  equity.,  that  of  a  mere  legal  estate,  the  'words  of 
lohich  must  be  taken  as  they  stood,  according  to  the  strict  legal  de- 
termination.    That  here   all  the  limitations  were  the  direction 
of  a  trust,  which  the  court  was  bound  to  carry  into  execution  ac- 
cording to  the  intent  of  the  testator. 

That  as  to  the  difference  between  trusts  executed  and  execidory,  Sed  vide 
the  distinction  had  never  been  established  by  any  direct  resolu-  Wright  v. 
tion.     That  all  trusts  in  notion  of  law  were  executory,  and  to  be   An^bi°35g  . 
carried  into  execution  by  the  court  by  subpoena.     That  if  B.  had  but  more  fully 
himself  come  to  have  a  conveyance  decreed  him,  the  question  Fearne's  C.  R. 
would   have    been,    whether    the    court    should    have    inserted  l^"^-  1!|  Eden 
trustees  to  support  contingent  remainders,  if  they  had  not,  they  Austen  v 
would  have  departed  from  the  words  of  the  will ;  if  they  had,  the  Taylor,  Ambl. 
remainder  must  have  been  to  first,  ^c  son  and  sons  in  strict  set-  376.  Jones  v. 
tlement,  for  otherwise  there  would  have  been  no  remainders  to  ^,^°''S^"'  ^  ^^^' 
be  preserved  ;  and  therefore,  if  the  court  must  at  all  events  de- 
part from  the  words  of  the  will,  such  departure  must  rather  be 
to  support  than  to  frustrate  the  plain  intent  of  the  testator.     For 
these  reasons  Lord  Hardwicke  reversed  so  much  of  the  decree 
at  tlie  Rolls  as  gave  B.  an  estate-tail  under  the  will.] 

I'jln  a  recent  case,  there  was  a  devise  to  trustees  and  their  heirs  Doe  dera. 
of  real  estates  in  trust,  to  demise  or  let  all  the  testator's  freehold  i.?'"^'"*  ^  • 
estates  for  any  term  they  should  think  proper,  and  to  pay  one  ^B^r^'x. 
third  of  the  rents   to  the  testator's  wife  for  life,   and  the   re-  Aid.  84. 
maining  two  thirds,  and  after  the  decease  of  the  wife,  the  first 
mentioned  one-third  part  to  the  testator's  daughter  for  life,  for  her 
separate  use,  independently  of  her  husband ;  and  after  the  death 
of  the  daughter,  the  testator  bequeathed  all  his  freehold  estates 
to  her    children,    equally  to  be    divided  among  them  at  their 
respective  ages  of  twenty-one  years.     This  was  held  to  be  a  devise 
of  the  legal  fee  to  the  trustees,  and  not  a  mere  power  of  leasing, 
nor  a  determinable  fee. 

hi 
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Wartcr  v.  Jn  ilie  kite  case,  hovvever,  of  Warier  v.  TVarter,  Thomas  Mere' 

sBro^B  ^^'^'^''  ^y  ^^^^  ^^'''^'  ^^^^^  8lh  of  Septembei^  1801,  (after  direcling 
349. ;  ami  see  P'^vnient  of  his  debts  and  funeral  expenses,)  devised  his  capital 
Santl.  on  Uses,  and  other  messuages,  tenements,  lands,  and  herecUtaments,  with 
c. 'i.  §  8,  (4th  their  respective  appurtenances,  charged  with  two  annuities,  to 
*  '^  trustees,  their  heirs  and  assigns,  until  his  nephew,  John  JVa7ier, 

the  son  of  his  sister  Margarctta  Warier,  should  attain  the  age  of 
twenty-one  years ;  and  if  he  should  die  in  the  mean  time,  until 
Menrij  Warier,  the  second  son  of  tiie  said  Margaretta  Warier, 
should  arrive  at  that  age ;  and  if  the  said  Henrrj  Warier  should 
die  in  the  mean  time,  until  the  daughter  of  the  said  Margareiia 
should  arrive  at  that  age,  upon  trust,  among  other  things,  to 
raise  out  of  the  rents  and  profits  of  the  premises,  or  by  sale  or 
morigage  thereof,  or  of  a  competent  part  thereof,  the  full  sum  of 
2000/.,  together  with  all  costs  and  charges  attendino;  the  raising 
of  the  same,  and  to  pay  the  same  to  the  said  Henry  Waiter,  the 
younger  son  of  his  sister  M.  Warier,  as  soon  as  he  attained  the 
age  of  twenty-one  years;  and  if  his  sister  should  happen  to  have 
more  than  one  younger  child,  to  raise  out  of  the  rents,  issues, 
and  profits  of  the  premises  the  full  sum  of  3000/.,  and  pay  the 
same  to  and  amongst  such  younger  children,  share  and  share 
alike,  as  soon  as  they  should  severally  attain  their  ages  of  twenty- 
one  years ;  and  apon   further  trust,  to  pay  and  apply  a  proper 
sum  of  money,  arising  from  the  rents  and  profits  of  the  premises, 
for  the  maintenance  and  education  of  his  nephew,  John  Warier, 
till  he  should  arrive  at  the  age  of  twenty-one  years ;  and  when 
John  Warier  should  attain  that  age,  to  pay  him  the  residue  of 
the  rents,  issues,  and  profits  of  the  premises,  if  any  should  re- 
main after  performance  of  the  before-mentioned  trusts;  and  if 
John  Warier  shoaid  happen  to  die  before  he  attained  the  age  of 
twenty-one  years,  then  to  pay  and  apply  a  sufficient  sum  of  the 
money  arising  from  the  rents  and  profits  of  the  premises  for  the 
maintenance  and  education  of  his  nephew,  Henry  Warier,  till  he 
should  attain  the  age  of  twenty-one  years ;   and,  when  Henry 
Warier  should  arrive  at  that  age,  then  upon  trust,  to  pay  him 
the  rest  and  residue  of  the  rents,  issues,  and  profits  of  the  pre- 
mises, if  any  should  remain  after  performance  of  the  before-men- 
tioned trusts  ;  and  in  the  mean  time  to  place  out  the  money  aris- 
ing from  the  rents  and  profits  of  the  premises  at  interest,  for  the 
benefit  and  advantage  of  his  said  nephew  ;  and  when  and  as  soon 
as  John  Warier  should  attain  the  age  of  twenty-one  years  ;  or, 
in  case  of  his  death,  when  and  as  soon  as  Henry  Warier  should 
arrive  at  that  age ;  or,  in  case  of  his  death,  when  and  as  soon  as 
the  daughter  of  Margareiia  Warier  should  arrive  at  the  age  of 
twenty-one  years,  he  gave  and  devised  the  premises,  with  their 
respective  appurtenances,  subject  as  aforesaid  to  the  said  trustes, 
their  heirs  and  assigns,  to  the  use  of  his  nephew,  John  Jl'arierand 
his  assigns  for  life,  sa?is  waste,  remainder  to  trustees  to  preserve 
contingent  remainders;  and  after  the  decease  o^  John  Waria;  to 
the  use  of  the  first,  second,  and  third,  and  all  and  every  other 
son  and  sons  of  the  body  oijohn  Warier,  lawfully  issuing,  seve- 
rally 
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rally  and  successively  in  tail  male,  with  remainder  to  his  first  and 
every  other  daughter  successively  in  tail,  with  remainders  over. 

John  JVartcrs  died  under  the  age  of  twenty-one  years,  leaving 
a  widow,  Jajie  Warier,  and  also  Margaretta  Elizabeth  Meredith 
iVarter,  his  only  child  and  heir  at  law,  him  surviving. 

The  Judges  of  the  Court  of  Common  Pleas  certified,  that, 
upon  the  death  of  John  JVarter  under  the  age  of  twenty-one 
years,  Margaretta  Elizabeth  Meredith  JVarter,  his  only  child,  be- 
came and  is  now  entitled  to  the  devised  estate  and  premises  as 
tenant  in  tail  male  of  the  legal  estate. 

From  this  certificate  it  is  clear,  that  the  judges  did  not  con- 
sider the  legal  estate  in  fee-simple  to  have  been  vested  in  the 
trustees,  although  there  was  an  express  trust  to  sell  or  mortgage, 
The  same  construction  seems  to  have  been  adopted  in  Hawker  v.  3  Barn.  &  Aid. 
Haxvker.     It  is  possible,  that,  in   both  cases,    the  judges  consi-  527. 
dered  the  trust  to  sell  or  mortgage  in  the  nature  of  a  power; 
for,   if  a  purchaser  or  mortgagee  were  to  derive  title  from  the 
estate  vested  in  the  trustees  under  the  trust,  to  sell  or  morto-anre 
that  estate  must  necessarily  have  been  an  absolute  fee-simple ; 
for,  if  the  legal  fee,  when  vested  in  the  trustees,  was  in  its  nature   ^^^J  Terni^ 
determinable,  the  purchaser  derivin";  title  unde^-  them  must  take      "  fr."'  i'^"^** 
an  estate  commensurate  to  that  which  the  trustees  held,  and  his  Uses  260. 
estate  would  therefore  be  also  determinable,  jj  (4th  ed.) 

[One  devised  lands  to  trustees  and  their  heirs  for  payment  of  ^,^'^  ^'• 
debts  and  legacies,  and  after  debts  and  legacies  paid,  willed  that  2  Vern^'e'-o 
one-fourth  part  should  be  and  remain  in  trust  for  E.  for  life,  with    1  p.  Wms. 
power  of  leasing;    and  after  her  decease,  in  trust  for  C.for  and   142.  [jSee  the 
during  the  term  of  his  life,  with  like  poioer  ofleasi?ig,  and  after  his  p  ^.f  ?'^  of  the 
decease  to  the  heirs  male  of  the  body  of  C,  remainder  over.    Now  ^°„^:  ^u^' : 
this  was  the  devise  01  a  trust;  and  L,ord  Lo-iSoper  conceived  that  burn  v.  Stables, 
it  differed  from  an  immediate  devise,  and  that  it  was  rather  to  be  2  Ves,  &  Bea. 
looked  upon  in  the  nature  of  an  executory  devise,  to  take  effect  ^67.  .-70., 
after  debts  paid,  which  were  considerable;  or  in  nature  of  mar-   y^Duke^of^ 
riage  articles :  besides,  that  the  enabling  C.  to  make  leases,  seemed  Northumber- 
to  imply  very  strongly  that  he  was  to  have  no  power  to  dispose  of  land,  1  Jac. 
the  inheritance.    But  the  cause  coming  on  before  Lord  Harcourt  p  ^^' y^r^J' 
upon  a  re-hearing,  he  said  the  case  of  a  will  differed  from  the  Hams^states  it 
several  cases  of  marriage  articles,  in  the  nature  of  which  the   as  a  devise  to 
issue  were  particularly  considered,  and  looked  upon  as  purchasers,  four  persons 
That  in  case  of  a  laill,  where  the  parties  claim  voluntarily,  the   for  pr.yinent  of 
testator's  intent  must  be  presumed   to  be    consistent  with    the  card's  loTh 
rules  of  law:  that  at  law  those  words  would  certainly  create  an  use  of  them 
estate-tail;  and  it  could  not  be  inferred  (with  any  certainty)  from  andtheirheirs; 
the  power  of  leasing,  that  no   estate-tail   was   intended ;    such  ^"''  ^^^^  ^^® 
power  being  more  beneficial  than  that  given  to  tenant  in  tail  by  codici*!  devised 
the  statute ;  and  as  the  debts  were  admitted  by  the  pleadings  to  that  his  will 
be  all  paid,  the  same  construction  was  to  be  made  as  if  there  had  should  stand, 
been  originally  no  trust;  and  so  decreed  A.^s  share  to  be  con-  saving  that 
veyed  to  him  and  the  heirs  male  of  his  body,  remainder  over.        ^^jj  jgyisees 
should  have  his  estate  for  life,  with  power  of  leasing,  remainder  to  the  heirs  male  of  his  body. 
But  considering  the  first  devise  for  pa'/meut  of  debts,  the  devisee's  beneficial  interest  in  either 
state  of  the  case,  appears  to  have  been  in  the  nature  of  a  trust.    1  P.  Wms.  242. 

Where 
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Garth  v. 
Baldwin, 
2  Vesey,  646. 


Starkey  v. 
Starkey, in 
Exch.  Trin. 
19G.2.  MS. 
Rep.  [Roberts 
V.  uixwell, 
1  Atk.  610. 
a  similar  deci- 
sion by  Lord 
Hardwicke  on 
an  estate  in 
gavelkind.] 

Chambers  v. 
Atkins,  1  Sim. 
&  Stu.  3S2. 


Higginson  v. 

Barneby, 

2  Sim.  &  Stu. 

516. 


Where  thei'd  was  a  devise  of  lands  to  a  trustee,  in  trust  to  pay 
the  rents  and  profits  to  S.  for  her  separate  use  for  life,  as  if  she 
were  sole ;  and  after  her  decease  to  pay  the  same  to  E.  her  son  far 
life,  and  afterwards  to  pay  the  same  to  the  heirs  of  his  body,  and  for 
want  of  such  issue,  to  pay  the  same  to  all  and  every  other  son  or 
sons  of  the  body  of  S.  begotten,  Sfc. :  upon  the  question,  whether 
E.  was  entitled  to  the  lands  in  tail  or  for  life  only,  Lord  Hard- 
vcicke  proceeded  on  this  principle,  viz.  that  in  limitations  of  a 
trust,  either  of  a  real  or  personal  estate  to  be  determined  in  that 
court,  the  construction  ought  to  be  made  according  to  the  con- 
struction of  limitations  of  a  legal  estate,  unless  the  intent  of  the 
testator  or  author  of  the  trust  -plainly  appears  to  the  contrary. 
He  laid  it  down  as  a  rule  (he  said)  that  he  was  not,  in  a  court 
of  equity,  to  overrule  the  legal  construction  of  the  limitation, 
unless  the  intent  of  the  testator  or  author  of  the  trust  appears  by 
declaration  plain,  that  is,  hy  plaiyi  expression  or  necessary  impli- 
cation. And  upon  this  ground  Lord  Hardiaicke  decreed  a  con- 
veyance in  tail  to  B.  of  the  real  estate  so  devised.] 

A  surrender  was  made  of  an  estate  of  the  nature  of  borough 
English,  to  the  use  of  trustees,  in  trust  after  payment  of  an  annuity 
and  some  particular  debts,  to  surrender  the  same  to  the  use  of  the 
heirs  of  the  body  of  the  husband  and  wife.  The  husband  and 
wife  had  two  sons ;  and  when  the  annuity  Sfc.  were  at  an  end, 
they  each  of  them  claimed  the  surrender  in  their  favour;  the 
eldest  son  as  heir  of  the  body  by  the  common  law  of  Englajid, 
and  the  younger  as  heir  by  the  custom  of  borough  English,  of 
which  nature  this  estate  was.  But,  as  this  was  a  trust  merely 
executory,  the  court  directed  a  surrender  to  be  made  to  the 
eldest  son,  as  heir  general  by  the  common  law. 

II  Where  a  settlement  was  made  of  money  upon  trust,  to  be 
tran.sferred  to  the  surviving  parent,  for  the  benefit  of  him  or  her 
and  any  child  or  children  of  the  marriage,  it  was  held,  on  the 
construction  of  the  whole  settlement,  that  the  surviving  parent 
took  for  life,  with  remainder  to  the  children. 

Where  a  will  directed  a  settlement  to  be  made  of  real  estate 
on  A.  and  his  first  and  other  sons  in  tail,  with  power  of  join- 
turing, leasing,  sale,  and  exchange,  and  all  other  powers  ^'c. 
usually  inserted  in  similar  settlements,  it  was  held  that  these 
last  words  did  not  authorize  the  insertion  of  a  power  to  charge 
with  portions.  II 


(I)  Trustee  in  what  Cases  favoured,  and  in  what  Cases 
decreed  to  account. 


2  P.  Wms. 
455.  Balsh  v. 
Hvham. 
Ilfhough 
there  is  no 
indemnity- 


TT  is  a  rule  that  the  cestui  que  trust  ought  to  save  the  trustee 
harmless,  as  to  all  damages  relating  to  the  trust;  and  it  is 
within  the  reason  of  that  rule,  that  where  the  trustee  has  honestly 
and  fairly,  without  any  possibility  of  being  a  gainer,  laid  down 
money,  by  which  the  cestui  que  trust  is  discharged  from  being 

liable 
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liable  for  a  greater  sum  lent,  or  from  a  plain  and  great  hazard  clause  the 
of  being  so,  that  the  trustee  ought  to  be  paid.  such'^a  dauTe 

into  every  will,  18  Ves.  254.ii 
[And  if  a  trustee  errs  in  the  management  of  the  trust,  and  is  TraffbrJ  v. 
guilty  of  a  breach  of  trust,  yet,  if  he  goes  out  of  the  trust  with   Boehm, 
the  approbation  of  the  cestui  que  trtist^  the  breach  of  trust  ought  m  .  o      \1' 
rather  to  fall  upon  the  estate  of  cestui  que  trust ;  for  the  courts  are   272.11        * 
ever  anxious  to  dehver  the  trustee  from  any  misapplication  of 
the  trust  money. 

But  it  is  an  established  rule,  that  a  trustee,  executor,  or  ad-  „  t  - 

,     ,,    ,  1,  <-       1  •  111        Kobinson  v. 

mmistrator,  shall  have  no  allowance  lor  his  care  and  trouble:    Y'eit  3  P. 

the  reason   of  which  seems  to  be,  that  on  these  pretences,  if  Wms.  251. 

allowed,  the  trust-estate  miffht  be  loaded  and  rendered  of  little  See  Harwood 

value.     Besides,  the  ffreat  difficulty  there  mio-ht  be  in  settling  ^'-  "^•"'"Json, 

'  o  *  o  _  r>    iVlos.  128. 

and  adjusting  the  quantum  of  such  allowance,  especially  as  one   iiciiambers  v. 
man's  time  may  be  more  valuable  than  that  of  another,  and  there  Goldwin, 
can  be  no  hardship  in  this  case  upon  any  trustee,  who  may  choose   ^  ^^*-  ^^'^• 
whether  he  will  accept  the  trust  or  not.]  9  Ves.  234. 

^  -"  In  re  Urmsby, 

1  Ball  &  Bea.  189.;  sed  vide  Ellison  v.  Airey,  1  Ves.  115.     Brown  v.  Litton,  1  P.  Wms.  ]  40.11 

II  But  though  a  trustee  be  not  allowed  for  his  trouble,  it  seems    Boniihorn  v. 
that  if  he  employ  a  bailiff  to  manage  the  trust  estate,  he  must   Hockmore, 

be  allowed  for  the  employment  of  and  payments  made  to  such  Ly,^'^-"*"^^^* 
,     .,.^  ^     "^  *    "^  Wilkinson  V. 

baihtt.  Wilkinson, 

2  Sim.  &  Stu.  257. 
And  a  trustee   is  entitled   to  his  costs,  unless  he  acts  with  Forrest  v. 
obstinacy  and  caprice.  11  Elwes, 

•^  r  M  2Meriv.  68. 

Taylor  v.  Glanville,  3  ?»Iadd.  17H.  O'Calhighan  v.  Cooper,  5  Ves,  117.  post.  505. 

[An  executor  in  trust  who  had  no  legacy,  and  where  the  ex-   Gould  v. 

ecution  of  the  trust  was  likely  to  be  attended  with  trouble,  at  Fleetwood, 

first  refused,  but  afterwards  agreed  with  the  residuary  legatees,  t  "a"  i-^* 

.  ,         .  ^  ,  .       ^^  .       ,  1  •  1    ^"  Ayliite  V. 

in  consideration  or  100  guineas,  to  act  in  the  executorship,  and  Murray, 

he  dying  before  the  execution  of  the  trust  was  completed,  his   2  Atk.  60.  Ld. 
executors  brought  a  bill  to  be  allowed  these  100  guineas  out  of  Hardwicke 
the  trust-money  in  their  hands,  insisting  that  the  residuary  leira-  *^  '^portedto 

•I  "ill  -Ti  1^       ^^y-t     ^^  ^ 

tees  might  as  well  make  a  contract  with  the  executor,  touching  «  trustee 

the  overplus  (which  was  their  own   property),    as  the  testator  "  comes  in  a 
himself;  and  that  no  harm  could  happen  thereby  to  the  trust-  "^  '^'''  ^"'^ 
estate.      But  the  court  said,  all  bargains  of  this  kind  ought  to  be  <<  ner"and"" 
discouraged,  as  tending  to  eat  up  the  trust ;  and  here  the  ex-  "  tells  the 
ecutor  had  died  before  he  had  finished  the  affairs  of  the  trust :  "  cestui  que 

wherefore  the  plaintiffs  demand  was  disallowed.  "  tnist.^  that 

'  "he  will  not 

"  act  in  such  a  troublesome  and  burdensome  office,  unless  the  cestui  que  trust  will  give  him  a 
"  further  compensation  over  and  above  the  terms  of  the  trust,  and  it  is  contracted  for  between 
"  them,  I  will  not  say  this  court  will  set  it  aside,  though  there  is  no  instance  where  they  have 
"  confirmed  such  a  bargain." 

It  seems  to  be  owing  to  this  jealous}',  which  a  court  of  equity  Ibid. 

entertains  of  an  executor  or  trustee,  that  if  they  compound  debts 
or  mortgages,  and  buy  them  in  for  less  than  is  due  thereon,  they 
shall  not  take  the  benefit  of  it  themselves,  but  other  creditors 
and  legatees  shall  have  the  advantage  of  it,  and  for  want  of  them, 
the  benefit  shall  go  to  the  party  who  is  entitled  to  the  surplus ; 

whereas, 
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1  Salk.  155.  whereas,  if  one  who  acts  for  himself,  and  is  not  in  the  circum- 
oIT"-^"^'  st''^"ces  of  an  executor  or  trustee,  buys  in  a  mortgage  for  less 
2i  f.o4,  ^j^^^j^  jg  ^^yg^  Q^.  j-^^  Yqss  than  it  is  worth,  /le  shall  be  allowed  all 

that  is  due  thereon.     Thus  in  the  case  of  Bald'i):i/n  v.  Bariister, 

iJSee  Phayre  heard  at  the  Rolls,  Paschc,    1718.     The  case  was,  a  mortgagor 

^'d  "^^^P  C  ^"  ^^^  died,  and  the  mortgagee  brought  in  the  mortagor's  wife's 

lie.  Fox  V.  J'isfht  of  dower.     Decreed,  that  the  heir  of  the  mortgagor,  on  his 

Mackreth,  bringing  a  bill  to  redeem,  should   have  the  benefit   thereof,  on 

2  Bro.  G.  C.  this  principle,  that  the  mortgagee  is  but  a  trustee  for  the  mort- 
320  ll"        '  t^'^'Sor  i^fter  the  money  paid.     So,  in  the  case  of  Poivcll  v.  Glover, 

Mich.  1721,  at  the  Rolls,  where  a  guardian  compounded  debts, 
decreed,  that  it  should  be  for  the  benefit  of  the  iniant. 
Whelpdale  v.         So,  it  hath  been  holden  upon  the  same  principle,  that  a  trustee 
Cookson,  shall  not  be  allowed  to  become  the  purchaser  of  that  which  he 

v\^^'  pi^^^"  ^^^^'^  ^^  trust.  It  is  said  indeed  in  one  case  (a),  that  if  the  title 
nev  4Bro  '  ^^  '^  ^^'^  ^^  ^  third  person,  the  trustee  may  purchase  as  well 
Chan.  R.  161.    as  any  one  else.] 

iJSee  Whitchcote  v.  Laurence,  3  Ves.  740.  Campbeil  v.  Walker,  5  Ves.  678.  Ex  parte  Rey- 
nolds, I' id.  707.  Ex- j)arte  Uu'^hes,  6  Yes.  617.  Ex  parte  Lacey.,  Ibid.  623.  Lister  v.  Lister, 
Ibid.  631.  Ex  parte  ian.es,  8  Yes.  357.  Coles  v.  Trecothick,  7  Ves.  2.'34.  Exjmrte  yiorgan, 
12  Ves.  6.  Where  a  security  is  made  by  way  of  mort^aj^e  with  a  power  of  sale,  the  donee  of 
the  power  is  a  trustee  within  the  rule.  Downes  v.  Grazebrook,  3  Meriv.  200.  In  Montes- 
quieu V.  Sandys,  1-8  Ves.  31.5.  Lord  Eldon  observes,  there  is  no  authority  establishing 
that  an  attorney  cannot  purchase  from  his  client  what  was  not,  in  any  degree,  the  ob- 
ject of  his  concern  as  attornej-.  See  also  Woods  v.  Downes,  18  Ves.  120.  Hooper 
V.  Goodwin,  Cooper,  95.;  and  note  (a),  3  Meriv.  209.  In  Sanderson  v.  Walker,  13  Ves. 
601.  Lord  Eldon  also  observed,  "  The  principle  has  often  been  laid  down  that  a  trustee  for 
sale  may  be  the  purchaser,  in  this  sense,  that  he  mav  contract  with  his  cestui  que  trust  that 
with  reference  to  the  contract  of  purchase  they  shall  no  longer  stand  in  the  relative  situation 
of  trustee  and  cestui  que  trust ;  and  that  the  trustee  having,  through  the  medium  of  that  sort 
of  bargain,  evidently,  distinctly,  and  honestly  proved  that  he  had  removed  himself  from  the 
character  of  trustee,  his  purchase  maybe  sustained."  And  see  11  Ves.  226.  Gregory  v.  Gre- 
gory, Coop.  201.  Attorney-General  v.  Lord  Dudlev,  Coop.  146.  Randall  v.  Errington, 
10  Ves.  42.5.  Chalmers  V.  "Bradley,  1  Jac.  &  W.  51.  Naylor  v.  Winch,  1  Sim.  &  Stu.  555.1| 
(a)  Leslie's  case,  2Freem.  52.     HOherlihy  v.  Hodges,  1  Scho.  &  Lef.  123.  flcc.|| 

1  Vern.  144.  A  trustee  shall  not  be  charged  with  imaginary  values,  but  only 
Palmer  v,  as  bailiflP,  though  very  supine  negligence  might  indeed,  in  some 
Jones.               cases,  charge  a  trustee  with  more  than  he  had  received;  but  the 

proof  thereof  must  be  very  strong ;  and  it  is  a  hardship  on  him, 
that  he  is  allowed  nothing  for  his  pains.  It  has  been  said  likevcise, 
that  it  Xi-as  a  hard  rule  to  charge  a  trustee  with  'n'hat  he  had  made, 
or  might  have  jnade,  toithout  his  -vcilful  default :  but  the  reason  "jcas, 
because  the  court  coidd  never  yet  Jind  xdia-e  else  tofx  the  rjieasure. 

2  Chan  Ca.  The  defendant  was  trustee  to  the  plaintiff  an  infant,  and  re- 
a  Morley  v.       ceived  for  him  40/.  in  gold  ;  the  trustee  was  robbed  by  his  own 

^■"^y*  servant,  who  lived  with  him  in  the  house,  of  200/.  together  with 

this  40/.  which  last  sum  was  only  proved  by  the  defendant's  own 
oath;  yet  my  Lord  Chancellor  allowed  it  on  account,  for  he  was 
but  to  keep  it  as  his  own. 
2  Chan.  Ca.  If  a  trustee  sued  for  the  trust-estate,  obtains  a  decree  with  costs 

138.  Amandv.  ^p  course,  and  the  costs  taxed  him  are  short  of  his  real  costs; 
Brauburne.  i    i  •  i  -i  •  i  -n  p  ^     c   \      a.       ,. 

[If  a  trustee  and  the  cestui  que  trust  exhibits  a  bill  tor  an  account  ot  the  trust- 
has  not  mis-  estate  ;  the  trustee,  in  his  disbursements,  shall  be  allowed  the  full 
behaved  him-  and  necessary  costs,  and  shall  not  be  concluded  by  the  costs  taxed, 
self,  it  is  the  ^  '  "^ 

rule  to  allow  him  his  costs.     Perrott  v.  Treby,  Pr.  Ch.  254.     1  En.  Ca.  Abr.  125.  pi.  4.  S.  C 

llTnylo'- 
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^jTayior  v.  Glanville,  o  Madtl.  178.||  Sccus,  if  lie  has  misbehaved  himself.  Dawson  v. 
Parrott,  3  Bro.  Ch.  R.  236.  Bull  v.  Montgomery,  2  Ves.  jun.  191.  Horsley  v.  Clialloner, 
2  Ves.  83.]  IJIf  a  trustee  refuse  to  pay  a  legacy  without  the  court's  direction  in  a  case  ad- 
mitting of  no  doubt,  he  will  be  refused  costs.  Knight  v.  Martin,  1  Russ.  &  Mylne,  70,  And 
a  trustee  wiji  not  be  allowed  the  amount  of  costs  paid  to  his  solicitor  without  question.  The 
master  will  moderate  the  amount.  Johnson  v.  Telford,  3  Russell,  477.  And  trustees  of  a 
charity  (though  not  in  fault)  cannot  be  allowed  the  costs  of  an  unsuccessful  attempt  to  obtain 
an  act  for  administering  the  property.   Atty-Gen.  v.  Mansfield,  2  Russell,  50.;  and  see  id.  93.|| 

If  two  estates  are  conveyed  to  a  trustee  for  payment  of  several   i  Vern.  28. 
and  distinct  debts,  and  the  heir  at  law  brings  a  bill  for  an  ac-   P"''«^*''y  v- 
count,  and  afterwards  prays  that  the  bill  may  be  dismissed  as  to 
one  of  the.  estates,  yet  an  account  shall  be  taken  of  both  estates. 

yi.  devised  100/.  a-piece  to  four  children,  payable  at  twenty-  2  Vern.  137. 
one,  or  marriage,  with  maintenance  not  exceeding  the  interest  in  Franklin  v. 
the  mean  time  :  B.  was  appointed  trustee  of  a  trust-estate,  to  raise  Green, 
and  pay  the  legacies  as  aforesaid ;  and  he  paid  20/.  in  placing 
out  one  of  the  children  apprentice,  who  died  before  his  age   of 
twenty-one  years :  the  court  held,  that  that  20/.  was  well   laid 
out,  and  that  the  trustee  should  be  allowed  it :  though  the  100/. 
was  limited  over,  in  case  of  death  before  twenty-one,  or  marriage. 

But,  if  a  trustee  for  the  payment  of  children's  portions  pay  one  2  Chan.  Cas. 

of  them  his  full  share,  and  the  trust-estate  decay,  he  shall  not  be   ^^^-  Tilsley 

allowed  such  payment.     It  was  urged,  in  this  case,  that  though  ^'^I^''"'^^" 
.I.U  •   ^  i.^.i/^  ,  n        ^      morton. 

the  appointment  was  to  pay  the  eldest  in  the  first  place,  Sfc.  yet 

it  would  not  be  good,    as  it  did  not  denote  preference  in  the 

quantity  of  the  sum  to  be  paid :    but  my  Lord  Keeper  was  of 

another    opinion    as    to    this    point.     It   seems  clearly  agreed, 

however,  that  a  specific  legatee  may  be  paid  in  the  first  place. 

If  one  devise  to  trustees,  and  by  an  express  clause  give  them   i2Mod.  5go. 
power  to  appoint  agents  to  manage  the   land,  and  they  appoint  ^j'"^]*^  ,^,*^^ 
one  then   solvent  and  good,  though  after  he  prove  insolvent,  ^,^5"  ^  * 
they  shall  not  answer  for  him  ;  but  it  is  otherwise,  if  he  were  not 
solvent  at  the  time  of  nomination.     But,  if  there  were  no  such 
direction  or  power  in  the  will,  the  trustees  are  bound  to  answer 
for  their  agents  at  all  events.     Per  Lord  Keeper  Wright. 

If  a  trustee  empowered  to  put  money  to  interest  let  the  money   Brown  v. 
lie  by  him,  he  shall  be  accountable  for  interest.     Per  Harcoini  \q^\  21 
Lord  Keeper.  I,S^^  ^i^; ,„^  ^^ 

Combe,  4  Ves.  lOl.  Byrchall  v.  Bradford,  6  Madd.  15.|1  [Bira  v.  Lockey,  2  Vern.  744.  Perkins 
V.  Bayntum,  1  Bro.  Ch.  R  375.  Franklin  v.  Firth,  3  Bro.  Ch.  R.  A3o.  S.  P.  A  trustee  ne- 
glecting to  pay  money  into  court  after  an  order  for  that  purpose,  shall  be  charged  with 
mterest,  but  a  slight  difference  between  the  sums  remaining  in  his  hands,  and  those  reported 
due  by  the  Master,  is  not  a  sufficient  reason  for  the  court  to  order  him  to  pay  interest. 
Sammes  v.  Rickman,  2  Ves.  jun.  36.] 

Likewise,  although  an  executor  or  trustee  is  not  empowered  2  Vern.  548. 
or  directed   to  place  out  money  at  interest,    yet,  if  he   makes  ^^^  v.  Lee. 

interest,  he  shall  be  accountable  for  it.     Decreed  accordinffly.       tl?''?;  S''-"  ^* 

D  T- ,  r.,  ^  *^  '^75.  Perkins 

V.  bayntum,  Id.  384.  Irevis  v.  Townshend,  Id.  359.  Newton  v.  Bennett,  1  Vern.  195. 
Radcliffe  v.  Graves,  S.  P.  And  if  a  trustee  a[)pear  to  have  employed  the  trust-money  in  trade' 
whence  he  has  derived  profits  beyond  the  rate  of  interest,  he  shall  account  for  the  whole  of 
those  profits.  Brown  v.  Litton,  10  Mod.  21.  Forbes  v.  Ross,  2  Bro.  Ch.  R.  430.J  jilt  is  in 
the  option  cf  cestui  que  trust  to  take  the  interest  or  the  profits,  and  thev  must  f]prt 
Heathcotev.Hulme,  iJac.&Walk.l22.|l  't->   must  elect. 

But  afterwards,   a  difference  was  taken  by  Lord  Macdesfdd,    lAbr.  Eq.Ca. 
VIZ.  that  if  an  executor  or  trustee  of  money  places  it  out  in  the  ■"^^-  ^rom- 
Vol.  VIII.  X  funds,  "^- 
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Wvtherlv.         funds,  or  on  other  security,  whereby  he  gains  considerably,  he 

'The  doctrine  shall  have  the  whole  benefit  thereof  to  himself,  in  respect  of  the 

here  advanced,  hazard  he  runs  of  being  a  considerable  loser  thereby,  which   he 

t  long  1  sane-  jj^yg^  have  borne;  but,  if  such  trustee  or  executor  were  an  insol- 
tioned  by  ,.'„,.  ,  , 

great  opinions  vent  person  at  the  time  or  placmg  out   such  trust-money,  there 

in  subsequent  the  cestui  que  trust  shall  have  the  whole  benefit  gained  thereby; 
cases,  Adams  gg  he  only  could  have  borne  the  loss  thereof,  if  any  had  hap- 
106^  Child  V  P^"^^^'  ^^^^  trustee  or  executor,  by  reason  of  his  insolvency  being 
Gibson.  Id.  incapable  thereof,  and  consequently  running  no  hazard  at  all. 
613.,  is  not  to  be  considered  as  law.  Newton  v.  Bennett,  1  Bro.  Cli.  R.  359.  Horsley  v. 
Challdner,  2  Ves.  85.] 

Rider  v.  Jf  g.  trustee  is  directed  to  place  out  money  on  the  best  security 

MS  R^'^''"'  ^^^^^  ^^"  ^®  S^^'  ^^^^^^  ^^^^  consent  of  husband  and  wife;  and  he 

|i3  Swanst  80.  P'^'ts  it  into  a  banker's  hand,  and  take  his  note  for  it,  and  he  be- 

7ioiu,S.C.\\  comes  a  bankrupt,  by  which  the  loss  happens;  the  trustee  shall 

[Vide  Amh\.  he  decreed  to  pay  the  money  out  of  his  own  pocket,  though  no 

219.  con  ra.\  f^.^uj  appear,  and  though  the  consent  of  husband  and  wife  be 

had  to  it. 
Knigntv.  Ld.         |j  Where  a  receiver  having  received    a  large  sum  for  rents 

3Atk  480  •  *^*^  "°^  think  it  safe  to  remit  the  money  to  Lundo7i,  and  there- 

and  see  fore  paid   it  to   a  considerable  tradesman,     and   took   bills   on 

Rowth  V.  London  for  the   amount ;  the    tradesman  soon   after  becoming 

Kowell  5\es.  bankrupt,  the   receiver  was  held  not  to  be  accountable  for  the 

Ciaxton  money,  the  tradesman  having  been  in  good  credit  at  the  time. 
6  Ves.  226. 

Wren  v.  But  where  the  receiver  took  a  bill  for  a  debt  due  to  the  estate, 

Kirton,  11  Ves.  and  remitted  it  to  his  own  bankers  on  his  general  account,  he  was 

382.;  and  see    held  liable  to  the  loss  on  the  failure  of  the  bankers,  the  Lord 

Hart  11  Ves.    Chancellor  distinguishing  this  from   the  case  o^  Kriight  v.  Pli/- 

60.  Massey  v.  mouth,  since  that  was   a  smgle  transaction,  but  this  was  mixed, 

Banner,  and  he  would  not  allow  a  receiver  so  to  deal,  that  if  the  solvency 

4i\iadd.4i3.     Qf  i^he  banker  continued,  the  property  was  his  own,  but  if  insol- 

241  Robinson  ^^ncy  happened,  part  of  the  account  was  to  be  of  the  trust  estate.  || 

V.  Ward,  1  Ryan  &  Moody,  N,  P.  Ca.  214.  ncc. 

Ex  parte  [It  hath   been  holden,   that  if  an  executor   invest  money  in 

Champion,        ^hg  funds,  he  shall  not  be  liable  to  the  fall  of  stocks  ;  because  the 

llutchesonv     court,  if  applied  to,  would  have  made  the  same  appropriation. 

Hammond,  3  Bro.  Ch.  R.  147. 

Harrison  v.  Where  a  trustee  sells  out  stock  contrary  to  the  trust,  the  cestui 

Harrison,  q^^f,  ffugf  niay  elect  to  have  the  stock  restored,  or  the  produce  of 

r>  ■  I "  *  it  paid.  But  if  a  trustee  for  the  benefit  of  the  trust-estate  sells 
Bostock  V.  *^    ,.         r      1         1  •  1  1         •  1  c 

Blakenev  out  or  onetund,  and  invests  the  produce  in  another,  or  transrers 

1  Bro.  Ch.  R.     the  money  from  one  real  security  to  another,  the  property  con- 
16.56.  ^^aite     tinues  unaltered,  and  he  shall  not  be  charo-eable.l 
V.  VVhorwood,  ,  . 

SAtk.  159.  Worsley  v.  Earl  of  Scarborough,  3  Atk.  392.  [jPocock  v.  Reddington,  5  Ves. 
794.  Long  V.  Stewart,  5  Ves.  800.  Widdow^on  v.  Duck,  2  Meriv.  494.  Powlett  v.  Herbert, 
I  Ves.  297.11 

gat-g  v.  II  Where  trustees  represented  that  the  fund  was  invested  in 

Scales,  12 Ves.  stock,  they  were  held  to  be  chargeable  with  5  percent,  interest, 
402.;  and  see    Qp  ^he  same  principle  as  if  they  had  sold  the  stock  and  used  the 

monev. 
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money,  since  it  was  the  established  option  of  the  ccsfiii  one  trust   ioyes.470. 

.     u         *i  *      1  a^  1  c  ^    •    *         .  G  Madd.  255. 

to  nave  tlie  actual  pront  made,  or  5  per  cent,  niterest. 

But  while  the  original  stock  remains  vested  in  their  names,  or  jackson  v. 

if  they    purchase    any    other    stock,  in  pursuance  of  a  power  Jackson, 

reserved  to  them,  trustees  will  not  be  answerable  for  the  fallin£r  of  1  Atk.  513. 

such  orio-inal  stock  in  the  one  instance,  nor  of  the  new  fund  in    .      oiscre- 
^,         ^,     °  tionary  power 

the  other.  of  trustees  to 

vary  seciu-ities  is  not  controlled  by  the  Court  of  Chancery,  unless  ruinously  exercised.  De 
Manneville  v.  Crompton,  1  Ves.  &  B.  354. 

On  the  marriage  of  Lord  Montfort^  a  settlement  was  made   Montfort  v. 

of  a  renewable  lease,  in   trust  out  of  the  rents  to  pay  the  re-  ^^f'^S^"' 

.  .  ^  '    '  17  ves.  485. 

newal  fines  and  charges,  and  subject  thereto  for  the  husband   ojMeriV.  3.' 

and  wife  successively  for  life,  with  remainder  for  the  first  son 
at  twenty-one.  The  trustees  having  neglected  to  renew,  they 
were  held  answerable  as  for  a  breach  of  trust,  and  liable  to 
pay  to  the  son  what  he  had  laid  out  in  procuring  a  renewal,  but 
to  be  repaid  out  of  the  estates  of  the  tenant  for  life,  with  re- 
ference not  to  the  duration  of  their  possession  respectively,  but 
to  the  proportions  in  which  they  would  actually  have  suffered  a 
diminution  of  rent,  in  case  the  rents  had  been  properly  applied 
towards  the  renewals. 

Trustees  and  their  representatives  are  liable  in  equity  for  a  Adair  v.  Shaw 
breach  of  trust,  although  they  derive  no  benefit  from  it,  and  ^^„  "^  i" , , 
although  it  happen  without  an}'^  corrupt  motive,  jj  v.  Howes 

5  Bro.  C.  C.  91.  Caffi-ey  v.  Darby,  6  Ves.  488.  Wilkinson  v.  Parry,  4  Russell,  272.  As  to  the 
mode  in  which  trustees  must  make  up  their  accounts,  see  Montgomery  v.  Wauchope,  4  Dow. 
Pari.  Ca.  109. 

(K)  How  far  Trustees  are  answerable  for  each  other. 

T^ACH  trustee  shall  be   charged  for  no  more  than  what  he  Spalding  v. 
actually  received  :  but,   where  they  join  in  receipts,  there  Chalmer, 

they  shall  be  all  charged  :  Per  North  K.  }^.T^'  ^^'- 

•'  o  ■  ondgm.  57. 

Townley  v.  Sherborn,  S.  P.  A.  and  B.  trustees  received  1000/.  each  on  sale  of  a  trust-estate, 
and  both  joined  in  receipt  for  the  money,  as  they  did  in  the  sale  and  the  conveyances ;  B. 
liecame  insolvent.  Wright  K.  doubted  \^  A.  should  answer  the  whole.  2  Vern.  504.  pi.  455. 
Fellows  V.  Owen.  1  P.  Wms.  81.  pi.  83.  S.  C.  And  it  is  there  said  that  the  cestui  que  trust 
was  present,  and  consenting  to  the  payment  as  above;  and  at  his  importunity  the  trustees 
joined  in  acquittance  for  the  whole.     Decreed  that  A.  should  not  answer  for  B.'i  lOOO/. 

But,   if  two  executors  join  in  the  sale  of  the  goods,  Sfc.  of  2  Vern.  570. 

the  testator,  they  shall  be  both  chargeable,  though  one  of  them   Murrel  v. 

only  received  the  monev,  for  there  was  no  necessity  for  their  J,  ^^'!^: . 

•   •  •'•  • '  -^  5I8.Churchi! 

J«"^'"g-         ...  .        .  v.Hopson, 

S.  P.  [The  distinction  between  executors  and  trustees  as  to  this  point  appears  also  in  Applyn 
V.  Brewer,  Pr.  Ch.  175.  Attorney-General  v.  Randall,  21  Vin.  Abr.  534.  pi.  p.  ci  infra.  Ex 
parte  Belchier,  Anibl.  219.  Leigh  v.  Barry,  3  Atk.  584.  Read  v.  Truelove,  Ambl.  417.  And 
notwithstanding  the  inclination  expressed  by  Lord  Harcuurt  in  Churchill  v.  Lady  Hobson, 
iP.  Wms.  241.  and  1  Salk.  518.,  and  by  Ijord  Xorthiiigton  in  Westley  v.  Clarke,  1  Cox's 
P.  Wms.  82.,  to  favour  executors  equally  with  trustees,  yet  the  distinction  still  prevails  ;  and 
where  by  o«v  net  done  by  one  executor,  any  part  of  the  estate  comes  to  the  hands  of  another 
executor,  the  former  will  be  liable  for  his  companion  in  the  same  manner  as  if  he  had  enabled 
a  stranger  to  receive  it.  Sadler  v.  Hobbs,  2  Bro.Ch.R.  117.  Scarfield  v.  Howes,  3  Bro.  Ch. 
R.  90.  iJBrice  v.  Stokes,  ]  1  Ves.  319.  Bradwell  v.  Catchpole,  3  Swanst.  78.  notu.  Walker  v. 
Symonds,  3  Swanst.  2.[j  In  Westley  v.  Clarke,  one  of  the  executors  had  actually  received 
the  money  without  the  concurrence  of  his  co-executors,  and  they  signed  the  receipt  after- 

X   2  wards ; 
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warJs;  so  that,  as  Lord  TJnirlowe  observed,  in  commenting  upon  that  case,  there  vas  no  act 
done  by  the  co-executors  which  put  it  into  the  power  of  the  executor  who  received  the  money 
to  get  at  it,  since,  in  fact,  he  luid  it  at  tiie  time;  for  Lord  Northington  said,  that  he  should 
have  tliought  the  co-executors  liable,  if  they  had  been  present  at  the  time  when  the  money 
was  paid.  See  Cox's  P.  Wms.  241.  note.  |jl  Eden.  357.  S.  C.||  In  Churcliill  v.  Lady  Hobson, 
tJn  supra,  where  liOrd  Harcourt  held,  that  where  two  executors  joined  in  the  receipt, 
and  one  only  actually  received  the  money,  the  latter  only  should  be  chargeable  to  legatees, 
though  it  would  be  otherwise  as  to  creditors  (a  distinction,  by  the  way,  not  to  be  founcl 
in  the  decree,  rior  adojjted  in  latter  cases,  Sadler  v.  Hobbs,  sBro.  Ch.R.  117.,  though 
to  be  met  with  in  an  earlier  case,  Gibbs  v.  Herring,  Pr.  Ch.  49.);  it  appeared  that  the 
executor  who  received  the  money  had  been  the  testator's  banker,  and  that  circumstance  has 
been  considered  as  having  had  some  weight  in  the  determination.]  iJWhere  executors  and 
trustees  negligently  joined  in  a  transfer  of  stock  to  a  co-executor  on  a  false  representation 
that  it  was  necessary  to  pay  debts,  they  were  held  liable  for  the  amount,  except  so  much  as 
had  actually  been  applied  to  pay  debts.    Shipbrook  v.  Hinchinbrook,  16  Ves.  477. 1| 

2Abr.  Eq.Ca.  J- S.,  by  will,  1724,  gave  650/.  to  R.  and  two  other  trustees 

742.  Lord  in  trust  to  build  and   endow  an   alms-house  in    Conmmll   for 

Chancellor  maintenance  of  five  poor  women,  and  made  M.  and  N.  executors, 

could  not  be  ^"^  appointed  the  600/.  to  be  paid  within  six  months  after  his 

expected  that  death,  with  interest.     R.  lived  in  London^  and  the  other  trustees 

all  the  trustees  in  Corivwall,     R.  called  on  the  executors  for  the  money,   who 

should  meet      refused  to  pay  it,  unless  the  two  other  trustees  would   join  in  a 

together  to  •    ^        tj  i  •  i  •      i      n     i 

receive  the        receipt.     K.  procured   a  receipt,  and  received  all  the  money, 

money;  but,  and  paid  at  times,  by  directions  of  the  other  trustees,  for 
if  they  had,  building,  S^c.  400/. ;  and  about  four  years  after  the  money  first 
either  one  received,  failed,  and  was  then  insolvent.  On  a  bill  for  an  ac- 
the  custody  of  ^^"''^  against  all  the  three  trustees,  Lord  Chancellor  decreed  R. 
the  whole,        only  to  be  chargeable. 

or  it  must^  be  divided  into  shares.  Suppose  all  the  money  had  been  lodged  in  a  banker's 
hands  bona  fide,  and  he  had  failed,  should  the  trustees  have  been  answerable,  S^c.  And  if 
they  mtrust  one  of  themselves  for  convenience  or  necessity^  at  a  time  when  he  is  solvent, 
which  is  no  more  than  making  him  their  banker,  shall  equity  punish  where  there  is  no  default  ? 
and  this  is  the  very  case  of  Churchill  v.  Hopson  ;  and  to  charge  trustees  in  such  a  case  would 
make  the  case  of  the  trustees,  who  are  necessary  for  the  common  good  and  convenience  of 
families,  S^-c.  very  perilous ;  and  his  Lordship  said,  he  saw  no  reason  why  trustees  may  not  make 
one  of  themselves  their  cashier,  where  there  is  no  fraud.  That  this  was  a  reasonable  thing,  E, 
at  that  time  being  the  only  trustee  who  lived  m  London,  where  the  money  was  paid,  4"c. 
And  as  to  an  objection  made  as  to  letting  the  money  lie  so  long  in  iJ.'s  hands,  he  said  the  case 
oi  R.  differs  from  the  case  of  a  common  banker,  where  the  money  may  be  drawn  out  at  plea- 
sure; but  here  R.  had  as  good  a  right  to  the  keeping  of  it  as  the  others,  and  all  was  paid  out 

to  about  one  third,  and  he  was  intrusted  by  the  testatrix  as  much  as  the  other.    Ibid. If 

one  trustee  directs  the  fayraent  of  the  trust-money  over  to  the  others.,  and  joins  in  the  deed,  he 
charges  and  makes  himself  liable  for  the  default  of  the  other.     Said  to  have  been  so  lately 

held  in  Chancery  in  the  case  of  Serjeant  Webb's  will.    Ibid. [For  where,  by  any  act  or 

agreement  of  a  trustee,  money  gets  into  the  hands  of  his  companion,  they  shall  both  be 
chargeable.  Sadler  v.  Hobbs,  2  Bro.  Ch.R.  116.  Keble  v.  Thompson,  5  Bro.  Ch.  R.  110. 
So,  if  a  trustee  know  of  the  embezzlement  of  the  trust-fund  by  his  companion,  he  shall  be 
charged  with  the  amount.  Boardman  v.  Mosman,  1  Bro.  Ch.  R.  68.]  ||Brice  v.  Stokes, 
11  Ves.519. ;  but  not  in  respect  of  the  interest  of  a  cestui  que  trust  who  had  notice  of  the 
breach  of  truet,  and  acquiesced.    Ibid.    Adams  v.  Clifton,  1  Russ.  297.1| 

Bndgm.  38.  But  if,  upon  the  proofs  or  circumstances,  the  court  be  satisfied 

Sherborne         ^^^'^  there  be  dolus  malus^  or  any  evil  practice,  fraud,  or  ill  intent 

in  him  that  permitted  his  companion  to  receive  the  'wJiole  prcjits,  he 

may  be  charged  though  he  received  nothing. 
Bndgm.  38.  jf  there  are  two  trustees,  and  one  of  them  without  warrant  of 

Sherbo^rne  ^^^  P^rty  that  trusts  him,  or  of  a  court  of  equity,  ai^signeth  his 
Cro.  Car.  512.  estate,  and  the  assignee  receives  the  profits,[and  becomes  insolvent, 
S.C.  The  he  that  made  the  assignment  shall  answer  it  for  him  ;  but  the 
trustees  both    other  original  trustee  shall  answer  for  no  more  than  what  he  re- 

ceiveth, 
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ceiveth,  because  the  assignee  cometh  not  in  by  bim,  or  by  his  sealed  the 
assent  or  appointment;  and  in  case  such  original  trustee,  who   yj"he^asXn- 
did  not  make  the  assignment,  receive  the  whole  profits  and  be-  ^,^.„^^  ^nj^ 
come  insolvent,  neither  tlie  assignor  or  assignee  shall  be  answer-  joined  in  ac- 
able  for  them.  quittances  for 

rent  for  a  year 
and  an  half;  but  one  of  them  never  meddled  further.  Resolved  by  Lord  Keeper,  assisted  by 
four  judges,  whereof  CroA-e  J.  was  one,  that  the  other,  being  only  a  party  intrusted,  shall  not 
be  answerable  for  more  than  came  to  his  hands;  for  it  was  the  default  of  him  who  put  them  in 
trust,  to  repose  trust  in  one  who  was  not  able  to  pay;  and  he  being  trusted  as  well  as  the 
other,  the  other  shall  not  be  compellable  to  make  good  his  defect;  and  so  reversed  a  decree, 
whereby  the  other  trustee  was  made  liable  to  pay.  —  S.  C.  cited  2  Vera.  516.,  and  it  is  there 
said,  that  the  making  joint  trustees  by  the  joining  in  receipts  to  be  answerable  for  each  other 
(as  in  the  above  case)  seemed  to  be  against  natural  justice,  unless  they  had  so  joined  in  receipt 
as  not  to  be  distinguished  what  had  been  received  by  one,  and  what  by  the  other;  that_ there, 
indeed,  of  neceesity,  they  must  both  be  charged  with  the  whole ;  and  that  is  from  their  own 
neglect  or  default;  as,  if  another  man  should  blend  his  money  with  mine,  by  rendering  my 
property  uncertain  he  loses  his  own;  and  that  there  was  a  difference  between  joint_ trustees 
and  executors  :  executors  may  act  separately  if  they  think  fit,  but  if  a  trust-estate  is  to  be 
sold,  the  trustees  must  join  in  conveying,  and  also  in  receipts;  otherwise  no  one  will  purchase. 
And  since  one  trustee  has  equal  power,  authority,  and  interest  with  the  other,  the  one  cannot 
in  reason  insist,  or  desire  to  receive  more  of  the  consideration-money  than  the  other,  or  to  be 
more  trustee  than  his  partner  or  co-trustee.     iJSee  Bires  v.  Betty,  6  Madd,  90.1| 

II  If  a  settlement  direct  that  a  trustee  on   retiring  shall  assign  Wilkinson 
the  trust  property  to  the  continuing  trustee  and  to  a  new  trustee  ^'jf  ^'^'^^V 
to  be  appointed  in  his  place,  the  retiring  trustee  will  be  answer-  ' 

able  for  a  misapplication  by  the  continuing  trustee,  if  he  assign 
to  him  alone.  11 

(L)  In  what  Cases  Trustees  shall  give  Security ;  and 
when  be  discharged  or  removed. 

"Y\/"HERE  a  trustee  is  insolvent^  the  Court  of  Chancery  will  Car th.  458. 
compel  him  to  give  security  before  he  shall  enter  upon  the  ^^j^^gg'""  ^* 
trust. 

One  trustee  was  deared,  at  his  07v?i  request^  to  release  to  the  F'n-R-^so. 
other  and  his  heirs  his  trust,  and  that  the  other  should  sell  the  Danvers." 
premises  devised  to  be  sold.  Meers  and 

Holbetch. 
Likewise,  a  trustee  was  removed  out  of  the  trust,  though  much  g  Chan.  Ca. 
against  his  will.  iso.  Uvedale 

V.  Ettrick. 

II On  motion  to  dismiss  a  trustee  and  release  him,  enquiry  must  — v« 

Osborn, 
6  Ves.jun. 
455.;  and  see 
4  Russell,  272. 


be  made  before  the  Master,  whether  he  remains  accountable  for  ^  t/^''"' 

,  1  .,'  1  II  ^  Ves.jun. 

any  acts  done  as  trustee;  and  ir  not,  to  prepare  a  release.  455  .  a^j  ggg 


(M)  The  Power  of  Cestui  que  trust, 

(JESTUI  que  trust  hath  j^/s  hahendi  and  jus  disponendi ;  and   Mod.  38. 
though  in  law  he  hath  neither  jus  in  re,  nor  jus  ad  rem,  yet  ^vh    T' 
in  equity  he  hath  both.  i  {^^     121.  b. 

Chudleigh's  case. So  where  he  is  cestui  que  trust  of  a  possibility.    Mo.  806.  pi.  1093.  Cole 

V.  Moore.  —  But  cestui  que  trust  of  a  surplus  has  but  a  bare  possibility,  and  cannot  sell.  Chan. 
Ca.  20s.  Arg.  Lord  Cornbury  v.  Middleton.  —  Unless  the  trustees  are  parties.  Chan.  Ca.  175. 
Backhouse  v.  Middleton.  —  Any  disposition  by  cestui  que  irust  is  binding  upon  the  trustee  in  a 
court  of  equity,  and  even  at  law.   Chan.  Prec.  415, 

X  3  Cestui 


SIO  USES  AND  TRUSTS. 

5  Chan,  R.  72.  Cestui  que  trust  of  a  vfrsonal  estate  may  sue  in  Chancery  to 
Cornwailis        iiave  an  account  against  tlie  executor  or  admmistrator ;  and  at 

the  same  time  in  the  Prerogative  Court,  to  enforce  them  to  bring 

in  an  inventory. 
sChan.  Ca.  Likewise,  cestui  que  trust  may  bring  account  against  the  bailiff 

v"Dovvn  s        appointed  by  his  trustee  to  manage  the  estate  o^  cestui  que  trust, 

after  such  bailiff  has  accounted  to  the  trustee. 

2  Chan.R,  Mortgagor  ifijee,  after  the  mortgage-moneij  paid^  is  a  cestui  que 
ff '\h               tnist ;  and  a  xvill  of  the  lands,  made  by  such  mortgagor,  before 

the  mortgage,  (notwithstanding  such  mortgage,  and  that  for  want 

of  a  re-convevance  the  estate  in  law  was  in  the  mortgaijee,  and 

so  a  verdict  at  law  passes  against  the  devisee  of  such  mortgagor,) 

is  good,  and  not  revoked  by  such  mortgage,  especially  in  this 

case,  where  there  was  no  republication  after  the  discharge  of  the 

mortfjage. 

1  V'ern.  440.  It  has  been  held  by  some,  that  even  a  bargain  and  sale  enrolled 

pi.  412.  Car-  ^y  cestui  que  trust  of  an  estate-tail  shall  bind  the  issue,  in  regard 
penter  v.  Car-    ,/  ^         i        ^       .  •         ,      •  i  •       i  ,     7      •  * 

penter,  alias      *"^^  ^"^"  ^  trust  is  not  within  the  statute  de  dons. 

\yashborne  v.  Downes.  [So,  in  North  v.  Champernoon,  2  Chan,  Ca.  64.,  it  is  said  by  Lord 
Chancellor  Finch,  that  tenant  in  tail  of  a  trust  may  bar  his  issue  by  a  feoffment,  or  bargain 
and  sale.  Beverley  v.  Beverley,  2  Vern.  131.  Baker  v,  Bailey,  Id.  225,  It  was  determined  In 
Bowater  v.  Elly,  2  Vern.  544.  that  cestui  que  trust,  if  the  trustees  join,  may  bar  the  entail  by  a 
feoffment.  But  in  Legatt  v.  Sewell,  1  P.  Wms.  91.  and  2  Vern.  532.  Lon\  Coivpcr  intimated  a 
doubt,  "  whether  only  a  deed,  executed  by  cestui  que  trust  in  tail,  should  bar  the  remainder- 
man, or  even  the  issue,  in  regard  a  deed  made  be  made  at  a  tavern  and  by  surprise ;  but  a 
"  recovery  is  a  solemn  and  deliberate  act."  And  indeed  it  seems  to  be  now'  settled,  that  the 
issue  in  tail  is  not  barred  without  a  recovery  actually  suffered.  Weale  v.  Lowe,  (cited)  2  Vern. 
306.  Kirkham  V.  Smith,  Ambl.  518.]  ||With  respect  to  copyhold  lands,  where  there  is  no 
particular  custom  to  bar  the  entail  of  the  legal  estate,  it  seems  that  a  mere  devise  by  cestxd 
que  trust,  is  sufEcient  to  bar  the  entail  of  the  trust.  See  Otway  v,  Hudson,  2  Vern.  583.,  and 
Mr.  Cox's  note  to  Dunn  v.  Green,  5  P.  Wms.  lO.H 

Id.  ibid.  But  a  common  recoverij  suffered,  or  a  fne  levied  by  cestui  que 

It  had  been  trust  of  an  estate-tail,  has  the  same  effect  in  equity  as  it  would 
whether' the  ^^^^^  ^^  common  law,  in  case  the  legal  estate  was  in  him. 
recovery  of       Resolved  by  Lord  Chancellor. 

cestui  que  trust  in  tail,  with  the  remainder  to  another  in  tail,  shonid  bar  the  remainder, 
liecause  it  was  no  settled  interest  vested  ;  and  BriJgmanCi.  was  of  opinion  it  should  not. 
But  it  was  referred  to  a  case  and  the  judges  to  consider  of  it.  Chan.  Ca.  68.  Lord  Digby  v. 
Langworth. 

1  Lutw.  577.  A  tender  to  cestui  que  tnist  of  money  due  on  bond,  and  a 

feni^ple^man  ^'^^"sal,  is  a  good  plea  to  an  action  of  debt  on  the  bond  made  to 
V.  Clemenc"e.     trustee. 

IjSee  Huish  y.  Philips,  Cro.  Eliz.  755,;  and  ante,  tit.  Tender  (E),  and  tit.  Obligations  (D),  3. 
And  so  also  it  has  been  held,  that  the  obligor  in  a  bond  may  set  off  against  the  obligee  a  debt 
due  to  the  obligor  from  the  cestui  que  trusl  of  the  bond.  Bottomley  v.  Brook,  1  Term  R.  621, 
622. ;  but  that  this  doctrine  is  not  to  be  extended,  see  Wake  v.  Tinkler,  16  East,  36. ;  and  see 
7  East,  153.  II 

(N)  Of  Forfeitures  by  Cestui  que  Trust. 

Hardr.  467.  (JESTUI  que  trust  for  years  may  Jbtjeit  his  interest  {ox  felony, 
Pawlet  V.  but  cestui  que  trust  in  fee  cannot.     Per  Hale  C.  J. 

The  Attorney-General. 

3  Chan.R.  A  trust  of  a  lease  in  gross  shall  be  forfeited  for  felony,  as  the 
36,  37,  5th       £.^j.i  qP  Sojncrsct's  case  in  Hob.  DaccomUs  case,   and   Cro.  J. 

Babingto?i's 
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Babington\  case,  ami  Sir  W.  Bale7gh's  case:  but  otherwise  of  a  Uesolution. 
term  assigned  over  to  wait  on  the  inheritance.  GeneraW 

Sands. 

Cestui  que  trust  nf  an  estate  for  life  levies  a  Jine ;  it 'is  no  for-  Godb.  519. 
feiture,  but  good  by  the  statute  of  1  R.  3.  c.  1.   during  his  own  Sheffield  v. 
life;  and  if  proclamations  pass,  there  needs  no  claim  or  entry  ^^^^^^  • 
witliin  five  years. 

But  cestui  que  trust  in  fee  or  ^ee-\.a\\foifeits  the  same  by  attainder  s  Ch.  R.  54. 
of  treason,  and  the  estate  is  to  be  executed  to  the  king  in  a  court  Qg^g^^f^ 
of  review  by  statute  33  H.  8.  27  H.  8.  c.  10.  Sands. 

Where  an  alien  is  cestui  que  trust  of  an  estate,  the  trust  belongs  5  ch.  R.  .35. 
to  the  king.  Attorney- 

General  V.  Sands,  cites  Holland's  case. 

If  cestui  que  trust  die  tijithout  heir,  the  land  shall  be  discharged  sCh.  R.  56. 
of  this  trust;  as,  if  a  tenant  in  fee  of  a  rent-charge  die  without  Geneml  v. 
heir,  or  be  attainted  of  felony,  the  land  is  discharged.  Sands. 

If  cestui  que  trust  be  indebted  to  the  kiiig,  ht;  shall  have  exe-  sCh.R.ss. 
cution  of  this  trust  both  by  the  common  law,  and  the  practice  of  t^"°™^/" 
the  Court  of  Exchequer.  Sands. 

A  fine  with  proclamation  and  non-claim  will  bar  a  trust;  and  1  ^,'^^":.^'^' , 

so  it  was  resolved  in  the  Exchequer;  and  an  c^/ny  on  the  land  by  y'^l^^hiev '^ 
a  cestiii  que  trust  is  not  sufficient  claivi,  but  it  must  be  a  subj^ceiia. 
Per  Lord  Keeper  Finch. 

If  a  trustee  by  fraud  and  combination  with  the  cestui  que  trust,  1  Abr.Eq.  Ca. 

endeavour  to  evade  ami  venal  law,  as  the  statute  of  simony,  Sfc.  i^i.  Attorney- 

1  1  ^  ^     .         ,  .     ,  ,     .  .  J  *i    i.  General  v. 

under  pretence  that  a  trust  is  only  cognizable  in  equity,  and  that  i^injigy. 

equity  should  not  assist  a  penalty  or  forfeiture;  yet  Chancery  will 
aid  remedial  laws,  and  not  suffer  its  own  notions  to  be  made  use 
of  to  elude  any  beneficial  law. 
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■iirtiAii*" 


T  TSURY,  in  a  strict  sense,  is  a  contract  upon  the  loan  of  money  1  Hawk.  P.C. 
^    to  give  the  lender  a  certain  profit  for  the  use  of  it  upon  all  c.  82.  §  i.  , 
events,  whether  the  borrower  make  any  advantage  of  it,  or  the 
lender  suffer  any  prejudice  for  die  want  of  it,  or  whether  it  be 
paid  on  the  day  appointed  or  not. 

And  in  a  larger  sense  it  seemeth,  that  all  undue  advantages  m.  §  2. 
taken  by  a  lender  against  a  borrower,  came  under  the  notion  of 
usury,  whether  there  v/ere  any  contract  in  relation  thereto,  or 
not ;  as,  where  one  in  possession  of  land,  made  over  to  him  for 
the  security  of  a  certain  debt,  retains  his  possession  after  he  has 
received  all  that  is  due,  from  the  profits  of  the  land. 

The  consideration  of  this  offence  may  be  reducible  to  the  fol- 
lowing heads,  wherein  we  shall  enquire, 

^  X  4  (A)  Of 
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(A)  Of  Usury  at  Common  Law. 

(B)  Of  Usury  by  the  Statute  Law. 

(C)  What  Kinds  of  Agreements  or  Contracts  shall  be 

deemed  usurious,  and  what  not. 

(D)  What  Kind  of  Hazard  or  Casualty  will  bring  an 

Agreement,  S^c.  out  of  the  Statute  of  Usury. 

(E)  In   what   Cases   Securities    shall   be   forfeited   or 

avoided  on  account  of  Usury. 

(F)  In  what  Cases  a  Forfeiture  of  treble  Value  shall  be 

incurred  on  account  of  Usury. 

(G)  In  what   Cases    Relief  is   given  against  usurious 

Contracts. 

(H)  How  f^ir  Sureties  are  affected   by  usurious  Con- 
tracts. 

(  I  )  What  Informations  will  lie  in  Cases  of  Usury,  and 

where  they  are  good,  and  where  not. 
(K)  Of  the  Pleadings  in  Cases  of  Usury. 
(L)  Of  the  Trial  and  Evidence  in  Cases  of  Usury. 


Hawk.  P.  c. 

C.  82.  §4. 
But  per  Hale 
C.  J.  Jewish 
usury,  being 
40  per  cent. 
and  more, 
was  prohibit- 


(A)  Of  Usury  at  Common  Law. 

A  NCIENTLY  it  was  holden  to  be  absolutely  unlawful  for  a 
"^  Christian  to  take  any  kind  of  usury,  and  that  whosoever  was 
guilty  of  it  was  liable  to  be  punished  by  the  censures  of  the  church 
in  his  lifetime :  and  that  if  after  death  any  one  was  found  to  have 
been  a  usurer  while  living,  all  his  chattels  were  forfeited  to  the 
king,  and  his  lands  escheated  to  the  lord  of  the  fee. 
ed  at  common  law,  but  no  other.  Hardr.  420.  Anon.  JlLord  Coke  lays  it  down  that  by  the  effect 
of  the  statutes  37  H.  8.  and  13  Eliz.  the  common  law  as  to  usury  is  clone  away.  5  Inst.  152.  See 
this  opinion  controverted  at  length,  Plowden  on  Usury,  p.  1.  c.  11.,  where  see  some  inform- 
ation on  the  ancient  state  of  the  law  as  to  usury  by  Jews  and  by  Christians,  and  as  to 
Judaism'm  England  generally;  and  see  Id.  Append. || 

Hawk.  P.  C.  Also,  it  seemeth  to  have  been  the  opinion  of  the  makers  of 

c.  82.  §.  5.        some  acts  of  parliament,  as  5  Ed.  6.  c.  20.     1 3  Eliz.  c.  8.  §  5.  and 
21  Jac.  1.  c.  17.  §5.  that  all  kinds  of  usury  are  contrary  to  a 
good  conscience. 
Id.  §  6.  And  agreeably  thereto  it  seemeth  formerly  to  have  been  the 

general  opinion,  that  no  action  could  be  maintained  on  any  pro- 
mise to  pay  any  kind  of  use  for  the  forbearance  of  money,  because 
that  all  such  contracts  were  thought  to  be  unlawful,  and,  conse- 
quently, void. 
Id.  §  7.  But  it  seemeth  to  be  generally  agreed  at  this  day,  that  the 

taking  of  reasonable  interest  for  the  use  of  money  is  in  itself  law- 
ful, and,  consequently,  that  a  covenant  or  promise  to  pay  it,  in 
consideration  of  the  forbearance  of  a  debt,  will  maintain  an  action  ; 
for  why  should  not  one  who  has'  an  estate  in  money,  be  as  well 

allowed 
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allowed  to  make  a  fair  profit  of  it,  as  another  who  has  an  estate  \^(^a)  And  such 
in  land  ?  And  what  reason  can  there  be,  that  the  lender  of  money  was  the  opi- 
should  not  so  well   make  an  advantage   of  it  as  the  borrower  ?  ".'o"  '^^!^n°'c 
Neither  do  the  passages  in  the  Mosaical  law,  which  are  generally  r  ^j^'f  ^.Uq 
urged  against  the  lawfulness  of  all  usury,  if  luUy  considered,  so  have  treated 
much  prove  the  unlawfulness,  as  the  lawfulness  of  it;  for  if  all  the  subject  at 
usury  was  against  the  moral  law,  why  should  it  not  be  as  much   length.    For  a 
in  respect  of  foreigners,  of  whom  the  Je'jcs  were  expressly  al-    ^\  J  ^reason- 
lowed  to  take  it,  as  in  respect  of  those  of  the  same  nation,  of  \^„^  on  the 
whom  alone  they  were  forbidden  to  receive  it  ?    From  whence  it  question, 
seems  clearly  to  follow,  that  the  prohibition  of  it  to  that  people  whether  re- 
was  merely  political,  and,  consequently,  doth  not  extend  to  any  esl^ofn^'onev 
other  nation,  {a)  is  against 

conscience  and  natural  law,  and  for  a  refutation  of  the  old  and  vulgar  errors  which 
held  it  to  be  so,  see  Grotius  de  Jure  B.  et  P.  lib.  xi,  c.  xii.  §  20.  Puffendorf,  Droit  de 
la  N.  lib.  V.  chap.  vii.  §  8,  9,  10.  Rutherforth's  Instit.  N.  L.  b.  i.  c.  xiii.  The  passage  in  St. 
Luke,  c.  xix.  v.  22.  "  Wherefore  then  gavest  thou  not  thy  money  into  the  bank,  that  at  my 
coming  1  might  have  required  mine  own  with  usury?"  (and  see  St.  Matt.  c.  xxv.  v.  27.), 
seems  to  shew  that  the  usage  existed  at  Jerusaletn  of  placing  money  at  interest  in  the  hands 
of  bankers,  and  was  not  deemed  unlawful.  The  old  statutes  legalising  interest  at  certain  rates, 
bear  witness  to  the  violent  prejudices  against  the  practice.  The  statute  IsEliz.  c,  8. 
which  allows  10  per  cent,  interest,  recites,  "that  all  usury  being  forbidden  by  the  law  of 
God  is  sin,  and  detestable;"  and  the  21  Jac.  1.  reducing  the  rate  to  S per  cent,  provides, 
that  "  nothing  in  the  law  shall  be  construed  to  allow  the  practice  of  usury  in  point  of  reli- 
gion or  conscience;"  Rolle  says,  that  this  clause  was  introduced  to  satisfy  the  bishops, 
who  would  not  pass  the  bill  without  it.  Oliver  v.  Oliver,  Roll.  R.  Calvin  and  St.  Thomas 
Aquinas  both  agree  that  the  receipt  of  usury  is  not  contrary  to  Scripture.  Calv.  Epist  de 
Usura.  St.  Thomas  Aqu.  Op.  de  Usur.  c.  4.  See  the  question  as  to  the  policy  of  laws 
regulating  the  rate  of  interest  discussed  with  ingenuity  and  clearness  by  Mr.  Bentham. 
•'  Defence  of  Usury,  shewing  the  Impolicy  of  the  present  Legal  Restraints."   1818.[1 

(B)  Of  Usury  by  the  Statute  Law.      j^  /7<^/S 

"D  Y  the  37  H.  8.  c.  9.  and  the  1 3  Eliz.  c.  1.  the  rate  of  interest  37  H.  8.  c.  9. 
is  not  to  exceed  1 OZ  in  the  1 00/.     By  — 

The  21  Jac.  ] .  c.  17.  §  2.  NoJie shall  upon  any  contract^  directly  21  Jac.  i.e.  17. 
or  indirectly,  take  for  the  loan  of  any  money,  or  other  commodities,  §  ^' 
above  the  rate  of  ^l.  for  \QOl.for  one  whole  year,  in  pain  to  forfeit 
the  treble  value  of  the  money,  or  other  things  lent. 

§  5.   This  hroo  shall  not  be  construed  to  allona  the  practice  of  usury  §  5. 
in  point  of  religion  or  conscierice. 

By  the  12  Car.  2.  c.  13.  §  2.  None  shall  take,  directly  or  indi-  \^^^\^  ^•^^' 
rectly,for  the  loan  of  money,  or  other  commodities,  above  the  value  L^'e  was  made 
of  Ql.  for  the  forbearance  of  lOOZ.  for  one  year,  and  so  afer  that  at  s/.  percent. 
rate,  and  all  bonds,  contracts,  &c.  lahereupori  more  shall  be  reserved,  before  the 
shall  be  void.  They  that  receive  more,  shall  forfeit  the  treble  value  """^'"'^  °/^^** 
of  the  money  or  other  things  lent.  ducing'interest 

to  el.per  cent.  The  mortgagor  continued  pai/ing  iiiterest  of  8l.  per  cent,  for  fifteen  t/ears  after  this 
statute,  and  then  the  mortgagee  entered.  The  mortgagor  brought  a  bitl  to  redeem.  The  question 
was.  Whether  the  2/.  per  cent,  received  for  the  fifteen  years  should  not  be  allowed  in  discharge 
of  so  much  principal?  The  court  denied  relief  as  to  the  money  paid  by  the  plaintiff;  but 
decreed  6/.  per  cent,  only,  to  be  allowed  from  the  defendant's  entry  on  the  estate.  2  Vern.  42. 

pi. 37.    Walker  v.  Penry. On  a  re-hearing  the  decree  was  confirmed  as  to  the  2/.  percent. 

Jbid.  78.  pi.  75.  Lord  C.  Jefferies  having  been  of  opinion,  that  the  statute  had  no  retrospect 
beyond  I66O,  but  looked  forwards  to  contracts  and  agreements  then  after  to  be  made,  and  not 

to 
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to  any  contracts  and  agreements  before  that  time,  and  having  decreed  account  to  be  taken 
accordingly  as  above,  now  upon  the  bii!  of  review.  Lord  Commissioner  Trevor^  because  there 
was  a  decree  ah-eady  made  in  it,  would  not  reverse  it;  but  Lords  Commissioners  liawlinson 
and  Hutcliins,  on  reailing  the  act  of  parliament,  held  the  act  had  a  retrospect,  and  makes  it 
unlawful  to  take  more  tiian  6/.  percent,  upon  any  contracts  whether  made  before  or  after  the 
act  of  parliament ;  hut  that  part  of  the  statute  which  adds  penalties,  relates  only  to  contracts 

and  aijreements  then  after  to  he  made.    2  Vern.  145,  146.  pi.  141.    Walker  v.  Penry. Abr. 

Eq.  Ca.  288.  (D),  pi  l.  cites  2  Vern.  145.  S.  C.  Ant!  adds,  that  Rtwilnson  and  Hutcliins,  Lords 
Commissioners,  held  the  decree  should  be  reversetl  against  Lord  Trevor.  |!.\s  to  the  ques- 
tion, whether  the  statute  should  have  a  retrospective  effect,  see  tit.  Statute  {C).\\ 

It  seems  to  be        But  M^  12  Ann.  stat.  2.  c.  16.   enacts,    T/iat   no  person  upon 

now  settled,  a7ijj  contract^  ivhich  shall  be  made  after  the  29th  o/'September  1 7 1 4'. 

that  the  sta-  shall  take  for  loan  of  any  money,  xcares,  &c.,  above  the  value  of 

12  Ann.  C.16.  5l.  for  the  forbearance  of  lOOl.  for  a  year;  and  all  bonds  afid 

which  reduces  assurances  for  paymeiit  of  any  money  to  be  lent  upon  iisiiry,  "joha^e- 

the  money  to  tipon  or  '^hereby  thei^e  shall  be  7'eserved  or  taken  above  Jive  in  the 

51.  percent.  hundred,  shall  be  void ;  and  eveni  person  ivhich  shall  receive,  by 
has  not  are-  ,  .j  -c  ^  ^     j 

trospect  to  means  of  any  corrupt  bargain,  loan,  exchange,  chevisance,  shift,  or 
any  debts  con-  interest  of  any  icares,  other  things,  or  by  any  deceitful  v:ay,for  the 
tracted  before;  forbearing  or  giving  day  of  payment  for  one  year,  for  their  money 
\hlu\l\aYv^^  ^^  ^^^^^^'  ^^"^a^'  ^^^"^'^  51.  for  lOOl.  for  a  year,  ^c.  shall  forfeit 
interest  ac-  treble  the  value  of  the  monies  or  other  things  lent. 
cording  to  the  interest  allowed,  or  agreement  made  at  the  time  of  the  debt  contracted.  And 
Serjeant  Hawkins,  from  the  expositions  made  of  former  statutes,  says  that  a  contract  made 
before  the  statute  is  no  way  within  the  meaning  of  it,  and  therefore  it  is  still  lawful  to  receive 
6l.  jier  cent,  in  respect  of  any  such  contract.    Hav  k.  P.  C  c,  82.  ^  10. 

The  expositions  which  have  been  made  of  the  former  statutes 
being  very  applicable  to  the  last,  which  is  almost  in  the  same 
words,  the  proper  construction  of  it  will  be  best  collected  by  a 
due  attention  to  the  followino;  heads. 
5  G.  1.  c.  8.  [By  St.  3  G.  1.  c.  8.  §  39.  The  Governor  and  Company  of  the 

§  39.  Bank  of  England  are  enabled  to  borrow  money  at  such  rate  of 

interest  as  they  may  think  fit,  although  the  same  may  happen  to 
exceed  the  interest  allowed  by  law  to  be  taken. 
sG.  1.  c.  9.  II By  3  G.  1.  c.  9.  §  16.  the  same  liberty  is  given  to  the  South 

§16.  SeaCompany.il 

14  G.  3.  c.  79.  It  is  declared  by  14-  G.  3.  c.  79.  that  all  mortgages  and  other 
This  act  re-  assurances  of  lands,  and  their  assignments  or  transfers,  in  Ireland 
mort  °a"  es  and  ^"^  ^^^  plantations,  for  securing  money  already  executed  in  Great 
other" securi-  Britain,  shall  be  as  valid  as  if  executed  on  the  mortgaged  lands, 
ties  relating  and  shall  continue  to  carry  interest  at  the  rate  allowed  of  by  the 
to  lands  \n  \^^^.^  ^f  jj-jg  colonv  where  the  mort^aijed  lands  lie  :  but,  as  to 
the  West  future  loans,  the  act  limits  them  to  6/.  per  cent.,  and  provides 

Indies,  but  against  fraud  by  confining  the  loan  to  the  real  value  of  the  lands, 
does  not  ex-  S,-c.  It  likewise  gives  treble  forfeiture  of  the  sum  borrowed 
tend  to ^er-  beyond  the  value  of  the  land  mortgaged;  and,  for  greater 
Dewar  v.  *  notoriety  and  certainty,  requires  all  such  mortgages  or  transfers 
Span,  3  Term  to  be  registered  in  the  country  where  the  lands  lie,  else  to  remain 
R.425.  liable  to  the  12th  o^  Anne. 

II  An  act  (1  &  2  G.  4.  c.  51.)  was  passed  to  explain  the  above 

act  of  14  G.  3.  c.  79.    But  the  1  &  2  G.  4.  c.  51.  is  now  repealed 

3G.4.  c.  47.     by  the  3  G.  4.  c.  47.  except  as  far  as  regards  any  mortgages  or 

securities  executed  before  the  passin<]j  of  this  last-mentioned  act. 

^         °  And 
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And  by  3  G.  4.  c.  4'7.  §  2.  it  is  enacted  that  all  mortgr.fres  and  §  2. 
securities  already  made  or  to  be  made  in  Great  Britain  of  any 
lands,  tenements,  or  hereditaments,  slaves,  cattle,  or  odier  things 
being  in  IrelaJid  or  any  of  the  colonies  in  the   JVcst  Indies,  for 
securing  payment  of  any  money  thereon  lent  and  advanced,  with 
interest  for  the  same,  whether  payable  in  Great  Britain  or  in  the 
country,   island,  Sfc.   where  the   lands,  S^-c.   comprised    in    such 
mortgage  are  situate,  and  also  all  conveyances,  demises,  or  other 
assurances  of  any  lands,  S^-c.  in  Ireland  or  any  of  the  colonies, 
and  all  bonds  and  covenants  made  or  to  be  made  or  entered 
into    in    Great   Britain  either  by  the  person    borrowing    such 
mone}'',  or  by  any  person  residing  in  Great  Britain  or  elsewhere, 
wliether  made  by  way  of  collateral  security  for  payment  of  such 
interest  or  for  securing  the  payment  of  interest  on  the  money  so 
advanced  at  any  higher  rate  than  the  rate  of  interest  which  such 
securities  bear  or  carry,  and  whether  such  collateral    or  other 
securities  for  such  interest  have  been  made  or  shall  be  made  and 
entered  into  at  the  time  of  making  such  mortgages  or  securities, 
or  at  any  time  subsequent  thereto,  and  whether  the  same  shall 
be  made  to  the  original  mortgagees  or  their  representatives,  or 
to  any  person  to  whom  such  mortgages,  S^c.  have  been  assigned, 
and  all  transfers  and  assignments  made  or  to  be  made  in  Great 
Britain  of  such  mortgages,  securities,  demises,  bonds,  S,-c.  shall 
be  as  good,  valid,  and  effectual  as  such  mortgages,  securities,  Sfc, 
would  have   been   if  the  same  had   been   respectively  made  or 
entered  into,  and  the  interest  secured  thereby  had  been   made 
payable,  and  the  person  making  such  assurances,  bonds,  S^x.  for 
securing  such  interest  or  additional  interest  as   aforesaid,  had 
resided    in  the  country,  island,  S)-c.   where  the  lands,  Sfc.  com- 
prised   in  such    mortgage,  Sfc.   lie  or    are ;    and    none   of   His 
Majesty's  subjects  shall  be  liable  to  the  penalties  of  the  act  of 
Queen  Anne  for  receiving  interest  for  the  sums  lent  on  any  such 
mortgage,  8,x.  so  as  the  total  amount  of  the  interest  so  received 
do  not  exceed  the    rate    allowed   by   the  law  of  the    country, 
island,  SfC.  where  the  lands,  S^-c.  comprised  in  such  mortgage,  S,'C. 
severally  lie  or  are.  || 

(C)  What  Kinds  of  Agreements  or  Contracts  shall  be 
deemed,  usurious,  and  what  not. 

TT  hath  been  resolved,  that  an  agreement  to  pay  double  the  Hawk.  P.  C. 

sum  borrowed,  or  other  penalty  on  the  nonpayment  of  the   ^*  ^2.  §  3. 
principal  debt  at  a  certain  day,  is  not  usurious,  because  it  is  in 
the  power  of  the  borrower  wholly  to  discharge  himself,  by  repay- 
ing the  principal  according  to  the  bargain. 

But,  if  it  were  originally  agreed,    that  the  principal  money  Hawk.  P.  C. 
should  not  be  paid  at  the  time  appointed,  and  that  such  clause  c.  82.  §  19. 
were  inserted  only  with  an  intent  to  evade  the  statute,  the  whole 
contract  is  void ;    for  the  construction  of  cases  of  this   nature 
must  be  governed  by  the  circumstances  of  the  whole  matter, 
from  which  the  intention  of  the  parties  will  appear  in  the  making 

of 
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of  the  bargain,  which,  if  it  was  in  truth  usurious,  is  void,  however 

it  may  be  disguised  by  a  specious  assurance. 
Cro.  Jac.  509.         So,  if  both  principal  and  interest  be  secured,  yet,  if  it  be  at  the 
pi.  20.  Roberts  ^^^,///  ^f  j|,g  party  wlio  is  to  pay  it,  it  is  no  usurji ;  per  Doddridge  J. 
V.  Trenayne.      ^^^  jp  j  l^^^j  ^^  ^^^  jqq^^  ^^^  ^^^^  years,  to  pay  for  the  loan 

thereof  SO/.,  and  if  he  pay  the  principal  at  the  year's  end,  he 
shall  pay  nothing  for  interest,  this  is  not  usury ;  for  tiie  party 
has  his  election,  and  may  discharge  himself  by  paying  it  at  the 
first  year's  end. 
Vent.  234.  But,  if  a  man  contracts  to  jpay  more  interest  than  the  statute 

Hedgebo-  alloxcs,  if  the  ■plaintiff  requires  it^  though  the  plaintiff  never  does 
fenden  '  "  acquire  it,  yet  it  is  within  the  statute  of  usury,  (a) 
(rt)  It  has  been  held,  that  an  assurance  for  the  payment  of  fifty  shillings  for  the  use  of 
100/.  for  six  months,  the  computation  shall  be  by  calendar  and  not  by  lunar  months, 
because  by  the  latter  the  interest  would  exceed  the  rate  allowed  by  the  statute.  Hawk.  P.  C. 
c.  82.  §  13. 

Mallory  v.  Nevertheless  it  has  been  held,  that  if  one  contracts  to  have  more 

Bird,  cited  in  fj^^^^  fj^^  statute  allo\s:s,  hut  he  takes  7iothing  of  the  interest  con- 
Scolv'^Cro  tracted  for.^  he  is  not  punishable  by  the  statute  ;  hut  if  he  takes 
Eliz.  26.  ctny  thing,  if  it  he  hut  a  shilling,  it  is  an  affirmance  of  the  contract, 

and  he  shall  render  for  the  whole  contract. 
Le.  96.  pi.  So,  if  I  lend  100/.  without  any  contract  for  interest,  and  after- 

125.  in  Sir        wards  at  the  end  of  the  year  the  borrower  gives  me  20/.  for 
Woollaston       ^^iq  loan  thereof,   the  same  is  within   the  statute ;   for   my  ac- 
'      ceptance  makes  the  offence  without  any  contract  or  bargain.   Per 
Gent  J. 
Bro,  Usury,  Where  a  manj^r  100/.  sells  his  land,  upon  condition  that  if  the 

fh  "  1  v'  ti  '^^^dor  or  his  heirs  repay  the  sum  hefore  the  feast  of  Easter,  or  such 
be  that  the  hke,  then  next  following,  that  then  he  may  re-enter,  this  is 
vendor  repay  no  usury ;  for  he  may  repay  the  next  day,  or  any  time  before 
such  a  day,  a  Easter,  and  therefore  he  has  no  gain  certain  to  receive  any  profits 
year,  or  two  ^f  the  land, 
years  after, 

this  is  usury ;  for  he  is  sure  to  have  the  land  and  the  rents  and  profits  for  that  year  or  for  those 
two  years.    Id.  ibid- 

Mo.  397.  But,  where  B.  delivered  "doarcs  of  the  value  of  100/.  and  no 

pi.  520.  Rey-     more,  and  took  a  hond,  with  a  condition  to  re-deliver  the  'wares  to 
nolds  y.  Clay-    ^   tcithin  a  month,  or  to  pay  120/.  at  the  end  of  the  year.     The 
adjudged  in       obligation  was  adjudged  void  by  the  statute  of  usury. 
B,  R.  Becher's  case. 

Mo.  398.  pi.  So,  if  A.  comes  to  borrow  money,  and  B.  says  he  will  not 

^^?-  "'^^^  '^^  ^^  lend  money,  but  he  ti'ill  sell  corn,  &c.  and  give  day  for  payment 
of  Glouc^^-^      at  such  a  rate,  which  rate  exceeds  10/.  in  the  100/.,  it  is  usury. 
tershire. 

Mo.  644.  pi.  If  one  gives  ihe  prof ts  of  his  lands  worth  10/.,  for  interest  for 
890.  Worley's  ^  ^,^^^  ^f  100/.,  though  he  receives  part  of  the  profits  daily,  this 
^^^'  is  not  usury  above  10/,  for  the  100/.     Per  Popham,  Gaxvdy,  and 

Yclverton  ;  but  Fenner  e  contra. 

Cro.  Car.  283.        So,  where  one  mortgaged  land  for  100/.  and  took  hond  for  the 

Gryfill  V.  interest  of  8/.  a  year,  payable  half  yearly  ;  the  question  was, 

">  '^  °   •         Whether  that  makes  the  bargain  usurious  against  the  statute, 

because,  as  it  was  insisted,  the  use  ought  not  to  be  paid  until  the 

•  end 
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end  of  the  year,  and  contractiiifr  to   have  half  of  It  half-yearly^    ll(«)  The 

it  is  not  warrantable  bv  the  statute  ?     But  the  court  held,  that  ic   ^'  •'^'-■- 1- 

J  ,  ,  ,        c.  1 . .  was  then 

IS  not  any  usurious  contract  contrary  to  the  statute,  because  the   j,^  i(qxq.q  in 

100/.  is  lent  for  a  year,  and  the  reservation  is  not  of  more  than   which  ^Lfer 

what  is  permitted  by  the  statutes  {a) ;  and  the  reserving  it  half-  ^^'h/.  is  the 

yearly  is  allowable ;  for   he   does  not  receive  any   interest   for    ''o'^  "^^  ^■'' 

more  or  less  time  than  his  money  is  forborne.     It  was  adjudged 

for  the  plaintiff,  and  affirmed  in  error. 

It   is   to   be  observed,   that  the  loan   of  money   for  interest  Hawk.  P.  C. 

allowed  by  the  statute,  shall  not  be  construed  to  be  within  the  c. 82.  §  is.; 

purview  of  it,   in   respect  of  any  expectations  which  the   lender  v 'i!  ^m^  ^  ,  ?,^" 

1  p  1  •  .       1  •  1  •         1        .1       cV  Pull.  381.1 

may   have  or  a  vokmtary  gratuity,    to   be  given   him    by  the 

borrower,  if  there  be  no  kind  of  agreement  relating  to  it. 

But  a  contract  reserving  to  the  lender  a  greater  advantage   Hawk.  P.  C. 
than  is  allowed  by  the   statute,  is  equally  within  the  meaning  of  ?;^.^",  ^  ^^* 
it,  whether  the  whole  be  reserved  by  way  of  interest,  or  in  part  (j^^p  '-795  i 
only  under  that  name,  and  in  part  by  way  of  rent  for  a  house, 
let  at  a  rate  plainly  exceeding  the  known  value. 

II H.  having  taken  a  building  lease  of  land  at  108/.  per  annum,  Doe  dem. 

assigned  over  the  lease  to  11.  for  2300/.  (the  value  of  the  pre-  Grimes  v. 

raises  beinrj  proved  to  be  about  800/.),  and  on  the  same  day  ^5,^'^'''     ,,, 

T  ^  /       ,  .  '      -r,  1        1  •         ^     .1       5  Barn.  &  Am. 

agreed  to  take  tlie  premises  as  tenant  to  it.  and  subject  to  the  gg^  .  ^^^^  ^^^ 

same  covenants  as  in  the  building  lease,  but  at  an  increased  Doe  dem.Met- 
rent  of  395/;  and  there  was  a  stipulation  that  H.  should  be  at  calf  y.  Brown, 
liberty,  upon  giving  six  months'  notice,  to  re-purchase  the  lease  ^°''-  ^  |.^*  ^^^' 
for  the  sum  of  2300/.  On  //.'s  becoming  bankrupt,  his  assig-  i3,.own 
nees  brought  an  ejectment  against  the  tenant,  claiming  under  5  Price,  560. 
R.  and  the  learned  judge  left  it  to  the  jury  to  say  whether  the  Doe  v.  Cham- 
transaction  was  substantially  a  purchase,  or  a  loan  by  11.  to  H.  bers,4Camp.i. 

J  v  '  ^  •/  As  to  C3.S(?S 

If  they  thought  the  latter,   the   deeds  were  void  for   usury,  and   vvhere  a  lease 
the  jury  having  found  it  the  latter,  the  court  refused  to  disturb  granted  in 
the  verdict.     In  such  cases  it  is  a  question  of  fact  for  the  jury,  consideration 

whether  the  transaction  is  bona  fide,  or  a  colour  for  an  usu-       ^  °^"  ° 

^       '  money  is  con- 
nous  loan.                                                                                                               sidered  usu- 
rious, see  1  Ball.  &  Bea.  116.  125.  129.  1  Scho.  &  Lef.  182.    2  Id.  218. 

Where  a  broker  carried  bills  to   be  discounted,  and  allowed  Solarte  v. 
to  the  person  discounting,  interest  at  the  rate  of  Si.  per  cent,  per  ^^^^^'^'^' 
annum,  and,  in  addition,  1/.  per  cent,  on  the  amount  of  the  bills  \^^^'^' 
towards  the  payment  of  a  debt  due  from  a  diird  person  to  the 
discounter,   but  which    the   broker  thought    himself  bound    in 
honour,  though  not  in  law,  to  pay,  and  the  broker  accounted  to 
his  principal  for  the  whole  amount  of  the  bills,  minus  lawful 
discount  and  commission,  it  was   held,  that  the  transaction  was 
not   usurious.      If  the  discounter  of  a  bill    engage    with    the  Meagoe  v. 
holder  that  he  shall  pay  the  agent  procuring  the  discount  a  Mo^'^Malk. 
premium,  in   addition   to  the  legal    interest,    this  is    usurious,   ^.^^  {^^^ 
although  the  discounter  himself  only  take  the  legal  discount.  || 

A  bankrupt  having  horro-wed  a  great  sum  of  money  of  the  de-  Holt's  R.  70  6. 
fendantyor  one  quarter  of  a  year,  he  'was  to  give  the  defendant  6/.  ^  ^^^^^Jrison '''* 
for  evei-y  100/  tliat  he  borrowed  ;  and  some  sii/c  being  the  security,  '^* 
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he  was  to  give  him  one  pound  more  for  every  1 60/.  for  that  quarter, 
fo7'  the  use  of  his  warehouse.  The  question  upon  the  trial  was, 
Whether  this  contract  made  between  the  bankrupt  and  the  de- 
fendant is  a  usurious  contract?  and  the  jury  having  found  a 
verdict  for  the  defendant,  Serjeant  Cheshire  moved  for  a  new 
trial ;  for  he  said  the  verdict  was  against  law.  Holt  C.  J.  said 
he  thought  it  was  a  wrong  verdict,  and  it  was  ordered  to  be 
moved  again. 

[One  broker  had  borrowed  of  another  on  a  note  of  hand  45/. 
on  demand,  to  purchase  certain  goods  that  were  then  on  sale,  on 
condition  of  having  the  future  profits  on  the  re-sale.  The  goods 
were  purchased  and  re-sold  for  5/.  profit,  the  lender  demanded 
his  money  within  two  hours  after  the  lending,  which  made  it 
carry  interest;  and  the  action  was  brought  for  21.  \0s.  over  and 
above  the  principal  and  interest:  the  plaintiff' was  nonsuited  :  for 
Lord  Mansfield  was  of  opinion,  in  which  the  three  other  judges 
concurred,  "  that  the  intention  of  the  contract  was  to  get  more 
"  than  principal  and  legal  interest  on  the  note,  which  is  usury 
"  within  the  meanino;  of  the  statute." 

The  plaintiffs,  who  w^ere  gold-refiners,  had  advanced  gold  wire 
to  others  in  the  same  trade,  upon  the  terms  of  paying  such  a 
price  if  the  money  were  paid  within  three  months  ;  and  if  not, 
then  to  pay  at  the  rate  of  a  halfpenny  an  ounce  j)er  month,  over 
and  above  the  price  agreed  for ;  which  in  fact,  upon  calculation, 
exceeded  the  rate  of  51.  per  cent.  This  at  the  trial  was  found  to 
be  the  constant  usaije  of  the  trade.  A  verdict  was  given  for  the 
plaintiff",  and  a  question  reserved  for  the  opinion  of  the  court, 
Whether  this  contract  was  usury  ?  Under  all  the  circumstances, 
especially  the  constant  usage  of  the  trade,  the  court  was  of  opi- 
nion, that  it  did  not  amount  to  usury  within  the  statute.  But 
though  this  transaction  cannot  be  considered  as  usury  within  the 
statute,  yet  in  a  subsequent  case  under  these  circumstances, 
where  the  defendant  had  paid  into  court  the  principal  and  in- 
terest at  5i.  per  cent,  from  the  time  of  the  bargain,  the  court 
would  not  allow  the  plaintiff"  in  an  action  for  money  had  and  re- 
ceived to  recover  the  excess  of  interest,  notwithstanding  it  ap- 
peared manifestly  at  the  trial,  that  such  excess  was  only  to  be 
taken  in  case  of  delay  of  payment  'at  the  end  of  three  months, 
and  for  no  other  reason  whatever.] 

II  Where  a  contract  was  made  for  sale  of  an  estate  at  a  certain 
price,  and  it  was  agreed  that  this  should  be  paid  by  instalments 
at  future  days  with  interest  at  61.  per  cent,  per  annum,  and 
promissory  notes  were  given  for  these  sums  compounded  of  the 
instalments  and  of  that  which  was  called  interest,  it  was  held  that 
the  whole  must  be  considered  as  the  purchase-money  of  the 
estate,  and  that  the  bargain  was  not  usurious.  || 

If  a  sum  of  money  is  given  in  consideration  of  an  annuity, 
though  the  yearly  payment  exceeds  the  rate  of  interest,  yet  it  is 
not  usury.     Thus, 

Where  A.  asJced  to  horromo  of  B.  upon  interest,  and  B.  refused 
to  lend  for  interest ;  hut  said  that  for  rent  or  annuifij  he  would  ; 

and 
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and  so  it  was  agreed,  and  a  rent  granted  for  twenty-three  years, 
amounting  to  no  more  than  the  statute  allows  for  interest  SfC;  it 
seems,  that  this  is  not  usur^'  within  the  statute. 

If  A.  gives  30/.  to  B.  to  have  cm  annuitxj  of  5l.  assured  to  him    4  Le.sos. 
Jbr  100  j/ears,  if  A.  and  his  wife  and  four  of  his  children  .so  long  Pi','?'^1' 
shall  live ;  this  is  not  within  the  statute  of  usury.     So,  if  there 
had  not  been  any  condition.     But  care  is  to  be  taken,  that  there 
be  no  communication  of  borrowing  of  any  money  before. 

So,  where  A.  on  the  17th  o'i  Julij  1579,  lent  100/.  to  B.  who  5  Rep.  69. 
thereupon  granted  to  A.  and  his  heirs  an  anmdty  of  9.01.  a-jjeay\  on  t^urton  s  case. 
condition  that  if  the  said  B.  the  grantor  ■paid  to  A.  at  Christmas 
1580,  the  said  100/.  that  then  the  annuity  shoidd  cease  ;  adjudged, 
this  is  not  within  the  statute ;  for  nothing  was  to  be  paid  for  in- 
terest within  a  year  and  a  quarter  after  the  grant;  and  if  the  100/. 
had  been  paid  on  the  day,  the  annuity  was  to  cease  without  pay- 
ing any  thing ;  so  that  it  is  only  a  plain  bargain,  and  a  condi- 
tional purchase  of  an  annuity. 

But.,  if  it  had  been  agreed  between  A.  and  J5.,  that  notixithstand-  Id.  ibid, 
ing  such  po-iSoer  of  redemption.,  the  100/.  should  not  be  paid  at  the 
day,  and  so  that  the  clause  of  redemption  was  inserted  to  evade  the 
statute,  then  this  had  been  a  usurious  contract  and  bargain 
within  the  statute;  for  if  in  truth  the  contract  be  usurious  against 
the  statute,  no  colours  or  shew  of  words  will  serve,  but  the  party 
may  shew  it,  and  he  shall  not  be  concluded  or  estopped  by  any 
deed  in  any  other  matter  whatsoever ;  for  the  statute  gives  aver- 
ment in  such  case. 

Where  A.  tor  100/.  granted  a  rent  of  0.01.  for  eight  years,  an-  Brownl.  180. 
other  of  20/.  a  year  for  two  years,  if  B.,  C,  and  D.  should  so  long  Cotterel  v. 
live;   in   replevin  the  defendant  avowed  for  the  rent,  and  the  Harrington, 
plaintiff  pleaded  the  statute  of  usury,  and  set  forth  the  statute  and 
a  special  usurious  contract;  it  was  said,  that  if  it  had  been  laid  to 
be  upon  a  loan  of  money,  then  it  was  usury;  but  if  it  be  a  bar- 
gain for  an  annuit}-,  it  is  no  usury ;  but  that  this  was  alleged  to 
be  upon  a  lending. 

So,  where  in  debt  upon  bond,  the  defendant /?/^af7^^  the  statute  Cro.  Jac.  252. 
of  usury,  and  that  he  came  to  th.e  plaintiff  to  borrow  of  him  120/.  P';  7-  Foun- 
acco'ding  to  the  rate  of  1 0/.  per  cent,  who  refused  to  lend  the  same,   !^!"  \  p 'p ^^' 
hut  corruptly  offered  to  deliver  1  20/.  to  him,  if  he  woidd  be  bound  to  ^,'^0.  \  15.' 
pay  him  20/.  per  ann.  during  the  plaintiff '  s  wife's  and  his  son's  lives  ;  says,  that  the 
whereupon  he  entered  into  a  boi.d  :  it  was  resolved,  that  this,  being  grant  of  an  an- 
an  absolute  bargain,  in  consideration  of  the  payment  of  20/.  per  ''^^^JJ jo^  lives 

^  ,  i     ♦z  *  not  oiilii  €iV^ 

ann.  during  two  lives  and  no  longer,  and  no  agreement  to  have  ceedins.  tJie 
the  principal  money,  was  out  of  the  statute  of  usury;  but  //"there  rate  allowed 
had  been  any  provision  for  the  repayment  of  the  principal,  although  f"''  interest, 
not  expressed  xdthin  the  bond,  it  had  been  a  usurious  agreement    ,"  f-*|^?f" 
within  the  statute.     And  judgment  for  the  plaintiff.  knoivn'propor- 

tionfor  contracts  of  ttiis  kind,  in  consideration  of  a  certain  snm  of  money,  is  not  within  the 
meaning  of  the  statute,  unless  there  were  some  underhand  bargain  for  the  security  of  the  le- 
payment  of  the  principal  or  consideration-money.  [And  Mr.  J.  Burnet,  in  Chesterfield  v. 
Jansen.,  sVes.  142.  says:  — "  Supposing  there  is  a  purchase  of  an  annuity  at  ever  such  an 
"  under  price,  if  the  bargain  was  really  for  an  annuity,  it  cannot  be  usury  ;  but,  if  the  commu- 
"  nication  was  about  borrowing  and  lendinc:,  it  mav  be  usury  within  the  statute :  and  how  ? 

«  If 
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"  If  by  rerison  of  all  the  circumstances  and  the  communication,  the  exility  of  the  sum  jriven, 

*'  the  oriijinal  contract  being  a  borrowing  and  lending,   the  court  thinks  the  annuity  was  a 

"  mere  device  to  pay  the  principal  with  usurious  interest  to  evade  the  statute,  this  will  be 

"  within  the  statute ;  though  in  the  face  of  the  bargain  it  appears  ever  so  fair  a  sale  of  an 

"  annuitv,  the  contrivance  of  the  annuity  as  the  usurious  reward  for  the  loan  of  money  shall 

"  not  evade  the  statute  made  for  the  benefit  of  mankind.     This  I  take  to  be  the  sum  and  sub- 

"  stance  to  be  collected  out  of  the  several  cases.     Tanfield  v.  Finch,  Cro.  Eliz.  26.    Fuller's 

"  case,  4Leon.20S.  et  iupra.    Symonds  v.  Cockerill,  Noy,  151.    Cotterell  v.    Harrington, 

"  Brownl.  180.  et  stipra,  and  King  v.  Drury,  2  Leon.  7."] 

Sid.  1S2.  pi.  1.       A.  after  the  statute  12  Car.  2.  viz.  3  June,  13  Car.  2.  agreed  to 

Rowe  ^^«^1-    lend  B.  100/.;  and  that  for  the  forbearance  thereof  for  the  time 

nleain  thi^        underwritten,  B.  the  defendant  slimdd  pay  to  A.,  the  plaintiff, 

case  was  held    120/.  asJolloTi's,  viz.  40/.  2ipo?i  the  IQth  of  Jan.  and  Q.Oth  o/'July, 

ill,  being  after   ly  equal  portions  annuallif  next  after  the  20th  day  of  the  then  in- 

judgment.         ^i^nX.  month  Jidy,  till  the  1 20/.  he  paid ;  which  exceeded  the  rate 

of  6/.  per  cent.     And  for  the  further  security  B.  gave  a  hand  of 

200/.  and  confessed  a  judgment.    TivisdenJ.  said  that  the  contract 

here  was  not  usurious,  but  was  a  purchase  of  an  annuity  for  three 

years. 

3  Mod.  507.  It  is  to  be  observed,  that  if  the  agreement  of  the  parties  be 

Bal  ard  v.  honest,  but  is  made  otha-wise  by  the  mistake  of  a  scriveiier,  yet  it  is 
Oddev ;  see  '  -^  «'  '  -^ 

poiMetter(E).  not  usury. 

Murray  v.  [An  annuity  was  granted  at  six  years'  purchase  for  the  Hfe  of 

Harding,  the  grantor,  a  clergyman,  then  of  the  age  of  thirty-two  years, 

^i^^-\\ri        charo^ed  upon  his  livinir,  with  a  clause  for  redemption  at  the 

859.   3  vVils.  .  ^  *  \^  .        .  r>        /• 

390.  S.  C.         option  of  the  grantor,  after  the  expiration  of  five  years,  for  five 

In  Lawley  v.     years  and  a  half's  purchase.     It  was  recited  in  the  annuity  deed. 

Hooper,  that  the  agreement  had  been  made  for  a  loan  of  the  money, 

y    ,,'^'  ',       which  was  paid  as  the  price  or  consideration  for  the  annuity. 

wicke  in  deter-  But  it  appeared  to  the  court,  that  this  recital  was  made  by  the 

mining  that  an  attorney  without  the  privity  or  direction  of  his  client,  who  really 

annuity  ^nd  substantially  meant  to  purchase  an  annuity.     The  court  de- 

grante     y        termined,  that  the  annuity  was  not  usurious,  and  that  the  inaccu- 

Lawley  tor  his  '  .,.,-'.  ,         ' 

life  with  a        racy  or  the  recitals  in  the  instrument  should  not  vitiate  a  contract 

proviso  for  re-  that  Otherwise  seemed  to  be  a  fair  one.    De  Grey  C.  J.  in  giving 

purchasmg  or    juclgment  in  this  case,  observed,  "  That  it  was  essential  to  the 

re  eeming  1 ,  ^^  nature  of  a  usurious  contract,  that  there  must  be,  1.  A  loan, 
upon  "ivm*^  .  .  .  ,  ,   .    . 

six  months''       "  2.  That  illegal  interest  is  to  be  paid  for  such  loan.     And  it  is 

notice  to  the     "  essential  to  the  nature  of  a  loan,  that  the  thing  borrowed  is  at 

grantee,  was  a  «  q[\  events  to  be  restored,  (a)  If  that  be  bond  fide  put  in  hazard, 
loan,  seemed 

to  lav  great  stress  upon  the  effect  of  the  proviso.  From  the  language  his  lordship  used  upon 
that"  occasion,  an  idea  prevailed  for  a  considerable  time,  that  the  inserting  of  such  a  proviso 
infected  the  deed  with  usury.  It  is  manifest,  however,  from  this  case  of  Murray  v.  Hard- 
ing, that  a  right  in  the  grantor  to  determine  the  annuity  for  his  own  benefit,  does  not 
create  that  necessity  or  obligation  of  repaying  the  principal  loan  at  all  events,  with- 
out which  the  courts  have  repeatedly  declared  usury  against  the  statutes  cannot  be  committed. 
And  Lord  Thurlowe^  in  Irnham  v.  Child,  1  Bro.  Ch.  R.  92.  said.  To  sell  an  annuity,  and  make 
it  redeemable,  is  not  usury^  because  it  is  not  a  loan,  (a)  That  there  must  be  a  loan  to  constitute 
usury  is  laid  down  in  several  other  cases.  2  Anders.  15.  pi.  8.  22  Vin.  Abr.  300.  S.  C.  Love- 
day's  case,  8  Co.  65.  But  there  may  be  usury  where  a  party  takes  more  than  the  law  allows 
for  the  forbearance  of  a  debt,  and  yet  in  that  ca^e  there  is  no  loan  in  the  ordinary  acceptation 
of  the  terra.  Thus  in  Pollard  v.  Scholy,  Cro.  Eliz.  20.  "  Pollard  sold  to  the  defendar.t  some 
"  oxen  to  be  paid  for  at  a  given  time :  when  the  time  was  arrived,  Scholy  required  a  longer 
"  day  for  payment,  and  Pollard  granted  it,  paying  to  him  so  much  wheat,  as  exceeded  in  vjdue 
**  the  legal  rate  of  interest.     The  defendant  in  debt  pleaded  the  statute,  and  would  avoid  the 

"    CO- 
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"  contract,  and  the  opinion  of  tlie  justice  was,  that  the  statute  doth  not  make  the  contr.ict 
"  voicl.whicli  was  duly  made,  bnt  doth  only  avoid  all  contracts  for  usury;  and  this  last  con- 
"  tract  is  void,  l)eing  against  the  statute,  but  the  first  was  good,  being  made  bona  Jide'*  See 
also  Spurrier  v.  JMayoss,   l  Ves.  jun.  531. 

"  it  is  no  loan,  hut  a  contract  of  another  kind.    So  also,  if  illegal 
"  interest  is  to  he  certainly  paid,  or  even  upon  a  reasonahle  possi- 
"  hilit}',  the  contract  is  usurious."     To  evade  these  principles, 
many  expedients  have  heen  tried.     1.  To  make  the  interest  pre- 
carious and  uncertain.    2.  To  make  the  principal  itself  precarious. 
3.  Communication  concerning  a  loan  has  sometimes  infected  the 
case,  and  turned  a  contract  into  usury.     But  then  the  communi- 
cation must  be  mutual;  and  it  must  be  with  the  party  himself, 
and  not   with  his   attorney.      There  is  no  case  where   even   a 
meditated  loan  has  been  honajide  converted  into  a  purchase,  and 
afterwards  held  usurious.     4.  Inequality  of  price  is  also  a  suspi- 
cious circumstance,  especially  if  very  inadequate.     5.  If  a  power 
of  redemptiori  be  given,  though  onlj'  on  one  side,  it  is  a  strong 
circumstance  to  shew  it  a  loan,  as  in  Hooper  v.  Laxdey^  3  Atk. 
278.     But  tliat  alone  will  not  be  conclusive.    6.  The  form  of  the   ir/^x  -pj^,^^  ^ 
instrumv^nt.     If  that  imports  a  loan,  and  it  was  so  meant,  the  mere  mistake 
contract  may  become  usurious.     At  the  same  time,  if  the  trans-  shall  not  make 
action  be  honajide,  the  blunder  of  an  agent  shall  not  make  it  a  transaction 
otherwise,  as  in  Bucldey  \.  Guildbank,  Cro.  Jac.  677.  where  in-  j  Fj-eem'ssj. 
terest  vvas    made  payable  by  such  mistake  two  days   after,  (a)  264.  o  Wils. 
7.   Subsequent  acts  of  the  parties  may  also  be  a  material  evi-  .'90.  i  Camp, 
dence  of  intention.  ^^^-W 

If  in  truth  it  appear  on  the  whole  of  the  transaction  that  a  Richards  y. 
loan  was  intended  under  colour  of  an  annuity,  and  the  mode  of  ^""^^'•'"'^^ 
annuity  was  forced  by  the  lender  on  the  borrower,  the  court  will     "^^'^"  ' ' 
consider  it  as  usurious,  notwithstanding  a  colourable  contingency, 
as  that  the  lender  at  the  end  of  a  given  time  engage  to  supply  the 
borrower  with  money  to  redeem. 

[jAn  annuity  for  four  lives,  with  a   covenant  by  the  grantor  In  re  Naish, 
within  thirty  days  after  the  expiration  of  the  third  life,  to  insure  "  ^^'"S- 1-50. 
the  fourth  life  to  the  amount  of  the  sum  paid  for  the  annuity,  is 
not  an  usurious  contract,  for  the  sum  is  placed  in  hazard.  || 

Di".  Battle,  at  the  request  of  il/oore,  sold  out  1000/.  South  Sea  Moore  v. 
annuities,  at  a  loss  upon  the  whole  of  76/.,  and  took  a  mortgage  Battie  Ainbl. 
for  1000/.  from  Moore  at  51.  per  cent,  reducible  to  4/.  per  cent,  if  '^'^' 
the  money  were  repaid  in  a  given  time.  Dr.  Battle  afterwards 
sold  out  at  Mr.  Moore's  request,  1400/.  S.  S.  annuities  at  a  loss 
upon  the  whole  of  267/.  155.,  and  took  another  mortgage  from 
Moore  for  1400/.  with  iiiterest  at  5/.  per  cent.,  with  a  power  to 
Moore  to  reinstate  the  1400/.  at  any  time  within  two  years.  Upon 
a  bill  for  foreclosure,  the  Master  reported  the  two  principal  sums 
of  1000/.  and  1400/.  with  interest  and  costs  due  thereupon; 
which  having  been  paid  by  the  plaintiff  into  coiut,  he  brought 
his  bill  [inter  alia)  to  be  paid  the  several  sums  of  76/.  and  267/. 
15s.  with  interest,  insistino:  that  the  defendant  ought  to  have  been 
charged  with  them  in  the  account.  The  defendant  pleaded  the 
proceedings  under  the  decree  in  bar  :  his  plea  on  being  argued 
Vol.  VIII.  Y  was 
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was  ordered  to  stand  for  an  answer,  and  two  questions  were  made; 
1.  Whether  it  were  usury?  2/Whether  the  court  would  re- 
lieve ?  As  to  the  first,  Lord  Keeper  Uefilei/  was  clearly  of  opi- 
nion, that  it  was  a  shift  within  the  statute ;  the  plaintiff  having 
received  but  924/.  instead  of  1000/.,  and  1132/.  5s.  instead  of 
1400/.,  and  yet  having  paid  as  much  interest  as  was  equal  to  51. 
per  cent,  upon  the  sums  of  1000/.  and  1400/.  His  lordship  there- 
fore decreed  payment. 

But  a  mere  loan  of  stock  is  not  usurious,  nor  the  payment  of 
the  dividends  in  the  mean  time,  though  they  exceed  the  legal 
rate  of  interest.  Thus,  where  A.,  to  accommodate  B.,  sold  out 
stock,  and  lent  B  the  money  produced  by  the  sale,  on  an  agree- 
ment that  B.  should  replace  the  stock  on  a  certain  day,  or  repay 
the  money  lent  on  a  subsequent  day,  with  such  interest  in  the 
mean  time  as  the  stock  itself  would  have  produced ;  it  was  adjudg- 
ed, that  this  was  not  usurious,  though  the  interest  exceeded  5/. 
per  cent.  The  loan  was  not  originally  usurious,  because  for  a 
limited  time,  the  party  borrowing  had  it  in  his  power  to  repay 
the  money  or  replace  the  stock  itself,  if  he  had  chosen.] 

II  And  so,  where  the  defendant  being  indebted  to  the  plaintiff 
in  486/.  45.  6d.,  for  which  the  plaintiff  sued  him,  and  the  plaintiff 
was  desirous  of  investing  the  amount  in  stock  on  the  19th  Novem- 
ber, 1803;  and  at  that  day  the  sum  would  purchase  908/.  165. 
Id.  stock ;  in  consideration  of  foi'bearance  from  his  action,  de- 
fendant gave  plaintiff  a  bond  for  transferring  to  him  the  above 
sum  of  stock  on  the  19th  oi'  Nove?nbe} ,  1804,  with  such  interest 
as  such  stock  would  have  produced  in  the  mean  time ;  it  was  held, 
that  this  was  not  usury,  since,  if  the  stock  fell,  the  plaintiff 
would  be  the  loser. 

But  if  the  lender  of  the  stock  reserves  to  himself  the  right  of 
electing  whether  he  will  have  the  stock  replaced,  or  the  money 
produced  by  sale  of  it  repaid,  with  interest  at  five  per  cent.,  the 
bargain  is  usurious ;  since  the  principal  and  interest  are  in  all 
events  secured,  and  the  lender  takes  the  chance  of  a  rise  in  the 
273. ;  and  see  value  of  stock,  without  any  risk  in  case  of  a  fall;  and  whether  the 
Moore  v.  arrangement  is  effected  by  one  instrument  or  by  two,  —  one  for 

Rests'        ^"  ^^^^  replacing  of  the  stock,  the  other  for  the  repayment  of  the 
Bokler'o  v,         money  and  interest,  —  makes  no  difference.  l| 

Jackson,  1 1  East,  612.     Chippendale  v.  Thurston,  Moo.  &  M.  Ca.  411.    Parker  v.  Ramsbot- 
tom,  5  Barn.  &  C.  267. 

[Where  the  borrower  of  money  gave  a  bond  for  the  payment  of 
the  principal  and  interest  at  5l.  per  cent.,  and  covenanted  at  the 
same  time  also  to  pay  the  lender  a  certain  portion  of  the  profits 
of  a  trade  carried  on  by  him  in  partnership  with  another  person, 
it  was  adjudged  to  be  usury  ;  for  the  principal  was  no  farther 
hazarded  than  in  the  case  of  every  other  loan,  namely,  by  the 
risk  of  the  borrower's  insolvency :  as  between  the  lender  and  the 
partners  in  the  business,  he  was  not  liable  to  contribute  to  the 
losses  in  the  trade.  Here  is  a  provision  to  receive  the  profits, 
but  none  to  engage  for  the  losses  of  the  trade.] 

II  Gilpin 
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\\Gi'lpi?i  covenanted  with  Enderby  that  they  should  become 
partners  in  the  business  of  army  clothiers  for  ten  years,  and 
that  Gilpin  should  advance  20,000/.  as  part  of  the  capital  for 
carrying  on  business,  and  that  Enderby  should  find  another 
like  sum,  and  that  E.  should  have  2000/.  per  ann.  out  of  the  pro- 
fits, or  out  of  the  capital  in  case  of  a  deficiency,  as  his  share  of 
profits,  the  rest  of  the  profits  to  be  taken  by  Giljnn :  and  G. 
covenanted  that,  on  the  determination  of  the  partnership,  the 
said  20,000/.  should  be  repaid  to  E.,  and  that  G.  should  gua- 
rantee the  debts  and  losses  of  the  firm ;  and  that  in  case  the  part- 
nership effects  should  be  reduced  below  20,000/.  it  should  be 
lawful  to  determine  it,  on  notice,  and  that  the  20,000/.  should  be 
repaid  to  Eiiderby  on  the  dissolution.  In  an  action  brought  by 
Enderby  to  recover  the  20,000/.  Gilpin  pleaded,  that  the  deed  was 
executed  by  way  of  shift,  in  pursuance  of  an  usurious  agreement. 
The  issue  on  this  plea  having  been  found  for  the  plaintiff  below, 
negativing  the  corrupt  agreement,  and  judgment  being  given  for 
the  plaintiff  below  by  the  C.  B.,  on  error  brought  the  K.  B. 
held,  that  after  the  verdict  found,  the  deed  must  be  taken  to  dis- 
close the  real  intention  of  the  parties,  and  that  it  was  not  there- 
fore void  on  the  ground  of  usury:  and  judgment  was  affirmed. 

If  a  factor,  advancing  money  for  the  purchase  of  goods,  re- 
ceives a  higher  commission  on  the  purchases  than  he  would  have 
been  content  to  take  had  he  not  advanced  the  money,  the  trans- 
action is  usurious.  II 

[On  a  bill  praying  that  the  defendants  might  be  decreed  to  com- 
plete their  purchase  of  certain  houses,  the  defendants  insisted  that 
the  contract  for  the  purchase  was  usurious.  The  agreement  was, 
to  purchase  the  houses  for  430/.,  200/.  to  be  paid  in  money,  and 
the  remainder  on  a  future  day,  with  5/.  per  cent,  interest,  or  in 
default  of  payment,  to  pay  a  rent  of  42/.  per  ann.  till  payment, 
subject  to  a  deduction  of  5/.  per  cent,  for  so  much  of  the  remain- 
ing sum  of  230/.  as  should  be  then  paid.  Possession  was  deliv- 
ered to  the  defendants.     Adjudged  not  to  be  usury. 

A  person  paid  197/.  for  a  note  of  200/.  which  had  three  months 
to  run,  and  at  the  expiration  of  that  time  took  another  note  of 
200/.  upon  advancing  SI.  more  for  other  three  months.  Upon 
an  issue  out  of  Chancery,  Lee  C.  J.  held  it  usury.  However,  in 
the  case  of  Lloyd  v.  Williams,  BlacJcstone  J.  said,  "  He  conceived 
"  that  interest  may  be  as  lawfully  received  beforehand  for  for- 
"  bearing,  as  after  the  term  is  expired  for  having  forborne. 
"  And  it  shall  not  be  reckoned  as  merely  a  loan  for  the  balance ; 
"  else  every  broker  in  London,  who  takes  51.  per  cent,  for  dis- 
"  counting  bills,  would  be  guilty  of  usury.  For  if,  upon  dis- 
"  counting  a  100/.  note  at  51.  per  cent,  he  should  be  construed 
"  to  lend  95/.  only,  then  at  the  end  of  the  time  he  would  re- 
"  ceive  51.  interest  for  the  loan  of  95/.  principal,  which  is  above 
"  the  legal  rate."  It  has  been  since  determined,  that  in  dis- 
counting notes  the  common  usage  of  charging  something  for 
trouble,  S^c.  beyond  the  rate  of  legal  interest,  is  not  usurious, 
provided  no  corrupt  bargain  be  made  for  taking  usurious  interest. 
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So,  in  an  action  for  usury,  tried  before  Btdlcr  J.,  against  a  banker 
at  Sud/miy,  it  a'ppeared,  that  it  was  their  constant  usage  to  dis- 
count bills  in  London  for  their  correspondents  at  Sudbur?/,  for 
which  the  bankers  charged,  beyond  the  legal  interest  for  the  time 
the  bills  had  to  run,  5s.  per  cent,  on  the  gross  sum,  without  any 
reference  to  the  lime  the  bills  had  to  run.  The  jury  found  for 
the  defendant  under  the  judge's  direction.] 

II  All  commission,  where  a  loan  of  money  exists,  must  be 
considered  as  an  excess  beyond  legal  interest,  unless  it  is 
ascribable  to  trouble  and  expense  bona  ^fidc  incurred  in  the 
course  of  business,  transacted  by  the  persons  to  whom  such 
commission  is  paid;  but  whether  any  thing,  and  how  much,  is 
justly  ascribable  to  this  latter  account,  viz.  that  of  trouble  and 
expense,  is  always  a  question  for  the  jury,  who  must,  on  a  view 
of  all  the  facts,  exercise  a  sound  judgment  thereupon ;  and, 
where  there  is  a  contrariety  of  evidence  on  the  point,  the  court 
v.ill  not  set  aside  the  verdict,  and  grant  a  new  trial,  although 
the  verdict  may  be  against  the  judge's  direction  and  opinion, 
unless  it  appears  clearly  that  the  jury  have  drawn  an  erroneous 
conclusion. 

A  charge  by  a  bill-broker  in  the  country  of  IO5.  per  cent,  for 
discounting  a  bill  payable  in  Lo7idon,  has  been  held  not  usu- 
rious. 

And  a  mere  agreement  that  bankers  shall  accept  and  pay  bills 
drawn  on  them,  out  of  funds  to  be  provided  beforehand,  for  a 
commission  of  5a'.  percent.,  cannot  be  usurious,  since  no  advance 
of  money  is  contemplated,  which  is  essential  to  an  usurious  trans- 
action. If  an  advance  of  money  were  contemplated  in  such  an 
agreement,  then  it  would  be  a  question  for  the  jury,  whether 
the  commission  was  a  cover  for  usury,  or  a  compensation  for 
trouble. 

And  so  also  the  acceptor  of  a  bill  taking  a  premium  of  six- 
pence in  the  pound  from  the  holder  for  the  payment  of  the  bill 
before  it  is  due,  is  not  usury,  since  there  is  no  loan  or  forbear- 
ance :  it  is  a  very  improper  practice,  but  not  usury,  [j 

[If  a  provnissory  note  be  given  for  payment  of  a  sum  lent 
with  usurious  interest,  and  the  note  v.hen  due  be  taken  up,  and 
another  note  be  substituted  for  it,  the  offence  of  usury  is  not 
thereby  committed  ;  nor  is  the  penalty  incurred  till  the  latter 
note  be  paid. 

A.  residing  at  Portsmouth^  drew  a  bill  for  6OOZ.  on  S.  in  London. 
The  bill  was  payable  to  the  defendants,  who  were  bankers  in 
P-ortsmmith^  or  order,  thirty  days  after  date,  and  immediately  after 
it  was  drawn,  it  was  taken  to  the  defendants,  v/ho  gave  their  note 
for  600/.  payable  three  days  after  sight  at  a  house  in  London,  For 
this  the  defendants  received  a  discount  of  5l.  per  cent,  calculating 
on  the  thirty  days  the  bill  had  to  run,  but  making  no  deduction 
on  account  of  three  days  the  note  had  to  run  after  sight,  or  of 
the  three  days'  grace  which  the  bankers  took  thereon.  Lord 
Kenyan  said,  he  was  clearly  of  opinion,  that  this  was  a  usurious 

contract, 
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contract,  vvliclher  tlie  person  discounting  the  bill  chose  to  receive 
a  note  or  money.  UA.  chose  to  have  a  note  payable  in  town, 
the  defendants  should  not  have  taken  interest  for  the  time  that 
note  had  to  run,  but  should  have  computed  their  interest  from  the 
time  it  was  j)ayable. 

Where,  upon  a  negotiation  for  a  loan  of  money,  the  lender  said,  Lowe  v. 
he  could  not  advance  money,  but  would  furnish  goods,  which  the  ^^^'l'-''".  _ 
borrower  took,  and  sold  by  the  intervention  of  a  broker  recom-         =  •   -^  • 
mended  by  the  lender,  and  upon  the  issue  of  the  negotiation  the 
borrower,  instead  of  200/.  which  he  meant  to  borrow,  received 
only  1 1 71.  2s.  2d. ;  the  court  held  the  transaction  to  be  a  loan  of 
money  for  more  than  5l.  per  cent,  under  colour  of  a  sale  of  goods, 
and  therefore  usurious. 

B.,  a  student  of  a  college  in  Oxford.,  applied  to  A.,  a  Jew,  to  Barker  v.  Van- 
raise  him  a  sum  of  money  :  A.  recommended  one  P.,  and  P.  in-  ^°'"™^'''  ^  ^'■*^- 
troduced  him  to  V.,  who  let  him  have  the  goods  to  the  amount.   jn\^,.^uin^' 
A.  attended,  and  recommended  the  choice  of  the  silks,  for  which   this  clise^se- 
J5.  gave  his  note  for  2224/.  at  twelve   months'  date.     The  silks   veral  other 
were  afterwards  bought  by  one  R.  for  about  half  the  price.  The  ^^^es  of  a  like 
note  was  afterwards  indorsed  by  F.to  D.  in  the  settlement  of  an  * •  "Jj  .'''jj^  7h^t 
account,  who  was-  completely  ignorant  of  the  transaction  with  B.  of  Qgkl  v. 
Upon  B.'s  application  to  the  court  to  compel  the  delivery  up  of  Sutton  and 
the  note,  on  payment  of  what  the  silks  actually  produced.  Lord   Roundtree  ia 
Thwiovoe  said,  "  I  am  to  enquire  whether,  under  the  mask  of  ^{fej.' where 
"  trading,  this  is  not  a  method  of  lending   money  at  an  extra-   the  defendants 
'*  ordinary  rate  of  interest ;  and  there  is  not  a  doubt,  that  in  this  supplied  the 
"  case  the  transaction  was  merely  for  the  purpose   of  raising  pl^'i't!!^  with 
"  money,  to  supply  the  necessities  of  this  young  man.     Do  they  fo°enab?e°him 
'*  deny  knowing  the  goods  v/ere  to  be  sold?     I  take  it  therefore  to  take  up  a 
"  as  an  advancement  of  goods  instead  of  money  to  supply  his  note,  and  the 
«  necessities."  court  granted 

an  mjnnction 
till  the  amount  for  which  the  goods  sold  should  appear.     In  Lord  Polwarth  v.  Cooke,  his 
lordship  had  applied  for  the  loan  of  150/.,  and  Cooke  gave  him  50/.,  a  gold  watch,  and  a  Cre- 
mona fiddle;  and  the  court  ordered  the  securities  to  be  given  upon  payment  of  what  was 
obtained  by  sale. 

A.  applied  to  B.  for  the  loan  of  1500/.  on  mortgage :  B.  said  Davison  v. 

his  money  was  in  the  funds,  and  that  he  had  purchased  at  75/. ;  5'"""^""^^'^,' 
.(.  .       r  -'      4  11,  ,         ,  11  11^        c      Lspm.  JN.P.  1. 

if  therefore  A.  would  have  stock  at  that  value,  he  would  transfer 

as  much  as  would  amount  to  that  sum  ;    which  he  did,  and  A. 

gave  a  mortgage  accordingly  for  1500/.     A.  lost  two  and  a  half 

per  cent,  on  the  sale  of  the  stock.     The  executor  of  B.  could 

not  maintain  an  ejectment  on  the  mortgage  deed ;  for  in  fact  the 

deed  was  void  by  the  statute  :  and,  moreover,  no  action  could 

be  maintained  on  a  contract  usurious  at  common  law. 

So,  if  ihe  discounter  of  a  bill  of  exchange  make  the  holder  Pratt  v. 
take  goods  at  a  higher  price  than  they  are  worth  upon  a  fair  WUley, /J.4o. 
estimate,  it  is  usury. 

But  in  the  Duke  of  Ancaster  v.  Pickett  the  court  refused  to  i  Bro.  Ch.  R. 
relieve  the  Duke,  who  had  purchased  goods  oi  Pickett,  and  had   ^5i. 
sold  them  again  for  less  money  ;  for  the  jewels  were  sold  in  the 
common  course  of  trade,  and  not  with  any  view  of  accommodating 
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the  Duke  with  the  means  of  raising  or  borrowing  money  upon 
tliem.] 

II  If  the  goods  are  forced  upon  the  party  for  whom  a  bill  is  dis- 
counted, the  o?uis  of  shewing  that  they  were  given  at  the  real 
value,  so  that  there  should  be  no  loss  on  a  resale,  lies  on  the 
plaintiff  suing  on  the  bill ;  but  where  the  party  received  the  goods 
readily,  it  was  held,  that  it  might  be  presumed  they  were  fairly 
charged.  II 

[An  action  was  brought  here  upon  a  bond  entered  into  at  Cal- 
cutta,  where  both  parties  then  resided,  and  the  plaintiff  still  re- 
sided ;  but  the  defendant  was  in  England ;  and  nine  per  cent,  was 
the  rate  of  interest  made  payable  by  the  condition  of  the  bond. 
Lord  Mansfield  said,  "  The  plaintiff  is  in  justice  entitled  to  re- 
"  cover  the  sum  really  lent  to  the  defendant,  together  with  Indian 
*'  interest  till  the  signino;  of  the  iud^ment:  but  with  only  legal 
"  mterest  of  this  country  (which  is  no  more  than  five  per  cent.) 
"  from  the  time  of  the  liquidation  of  the  debt,  by  the  judg- 
"  ment." 

A  special  memorandum  was  indorsed  on  a  bond  given  for  the 
payment  of  100^.  with  interest  at  5l.  per  cent,  in  payments  of 
20/.  yearly  by  quarterly  payments  of  ol.  each.  The  indorsement 
was  to  this  effect :  that  at  the  end  of  each  year  the  year's  interest 
due  was  to  be  added  to  the  principal  sum;  and  then  the  20/. 
received  during  the  year  to  be  deducted,  and  the  balance  to 
continue  as  principal.  As  the  intention  of  the  parties  did  not 
appear  to  be  usurious;  as  not  the  interest  on  the  whole  100/., 
but  the  interest  due,  was  to  be  added  to  the  principal  at  the  end 
of  the  year,  and  the  interest  due  could  only  be  taken  to  mean 
what  was  legally  due ;  as  there  w^as  no  loan,  but  the  consider- 
ation of  the  bond  was  the  giving  up  of  an  annuity ;  the  court 
of  K.  B.  dissent.  Kewjon  C.  J.  held,  that  the  contract  was  not 
usurious,  and  that  opinion  was  afterwards  affirmed  in  the  Ex- 
chequer-chamber.] 

II  Where  bonds  for  the  amount  of  purchase-money  of  property 
were  given,  payable  by  instalments,  which  instalments  were  com- 
posed of  principal  and  interest,  it  was  contended,  as  the  bonds 
themselves  necessarily  carried  interest,  this  was  interest  upon 
interest,  and  usury  ;  but  the  Lord  Chancellor  held,  that  as  the 
obligee  on  each  instalment  becoming  due  might  have  had  judg- 
ment for  the  principal  and  interest  due  on  the  bonds,  there  was 
no  usury. 

And  though  an  antecedent  contract  for  a  loan  for  twelve 
months,  to  settle  the  balance  at  the  end  of  six  months,  and  the 
interest  to  carry  interest  for  the  subsequent  six  months  is  illegal, 
yet  an  agreement  at  the  end  of  the  six  months  to  settle  accounts, 
and  the  balance  to  carry  interest  for  the  next  six  montlis,  is 
good.  II 
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D)  What  Kind  of  Hazard  or  Casualty  will  bring  an 
Agreement,  S^x.  out  of  the  Statute  of  Usury. 

TT  has  been  held,  that  if  principal  and  interest  be  in  hazard  Show.  8.  Mas- 

upon  a  contin<rency,  it  is  no  usury,  though  the  interest  do  ex-  tin  v.  Abdee. 
ceed  the  allowed  rates  per  cent.      And  when  there  is  a  hazard 
that  the  -plaintiff  may  have  less  than  his  principal^  it  is  no  usury. 
Thus  — 

If  5.  lend  100/.  to  have  120/.  at  the  year's  end  upon  casualty,   q^^  j^^  ^q- 
if  the  casualty  goes  to  the  interest  only,  and  not  to  the  principal,  it   pi.  20. 
is  usury  ;  for  the  party  is  sure  to  have  the  principal  again,  come  Roberts  v. 
what  will;  but  if  the  interest  and  principal  are  both  in  hazard^  it   Jlj^^Jlfy"^* 
is  not  then  usury.     Per  Dodderidge  J.  RobertsT'' 

Tremoile,  2  Roll.  R.  47.;  and  see  Wortley  v.  Pit,  1  Ves.  164.11 

In  debt  upon  an  obligation  of  60/.  the  defendant  pleaded  the   Moor,  597. 
statute,  and  shelved  that  it  xoas  agreed  between  the  plaintiff  and  pl-  528.  Rey- 
defendant,   \Mh  December,  that  the  plaintiff  should  lend  i\\e.  ^q-  "olds  v.  Clay- 
fendant  30/.  to  be  repaid  the  Jint  of  Junejollowing,  and  \:he\)\aintiff  ^ourt  held 
should  have  31.  for  the  forbearance,  if  the  plaintiff's  son  should  upon  the  two 
be  then  living ;  and  if  he  died,  then  to  paij  but  26/.  of  the  principal  statutes  of 
money.    The  court  inclined  that  it  was  within  the  statute  of  usury,   '^'  !?  •.^^  ^"'^ 
whereupon  the  plaintiff,  who  had  demurred,  became  nonsuit.         ^i^g  hondwas 
void,  because  it  appears  to  be  made  by  corrupt  means  to  have  more  than  10/.  per  cent,  which 
the  statute  of  37  H.  8.  intended  to  punish.     And  by  the  proviso  it  appears  that  the  intent  was, 
if  one  was  indebted  to  another  tndt/  without  loan  and  intention  of  usury  ^  then  in  such  case  bonds 
and  conveyances  of  land  for  securing  the  true  debt,  are  out  of  the  said  statide  ;  but  if  there  is  a 
borrowing  of  money,  and  a  communication  for  interest,  the  device  to  be  beyond  the  rate  of 
10/.  percent,  is  fraudulent  and  within  the  said  statute,  otherwise  the  statute  would  be  vainj 
for  he  might  as  well  have  made  the  condition,  that  if  twenty  persons,  or  any  of  them,  should 
be  living  at  the  day,  &c.  then  he  should  have  33/.     And  of  this  opinion  were  Popham  C.J.  of 
B.R.,  and  PdfHrtw  Ch.  B.    2  And.  15.  pi.  8.  S.  C.    5  Rep.  70.    Clayton's  case,  S.  C.  resolved 
that  it  was  a  usurious  contract. 

So,  where  A.  agreed  with  J.  S.  to  give  him  10/.   for  the  for-  Cro.Eliz.642. 
bearance  of  20/.  for  a  year,  ifB.  his  son  were  then  alive;  it  was  pl.-ij.  C.  B. 
held  by  three  Justices  {Glaiivil  absente)  to  be  usury,  by  reason  of  g^"^"  v. 
the  corrupt  agreement,  and  it  is  the  intent  makes  it  so  or  not  so.      ||geg  Lamen-o 

V.  Gould,  Burr.  7i.5.|I 

Likewise,  where  the  obligor  was  bound  in  a  bondo^  300/.  con-  5Salk..-9o. 
ditioned  to  pay  111.  IO5.  premium  at  the  end  ofthefrst  three  pl-s.  Mason 
months  after  the  date,  ^-c.   and  6d.  in  the  pound  at  the  end  of  six  n     k  iq*; 
months,  as  a  farther  premium,  together  with  theprincipal  itself,  i?i  g_  (j,  '  "  " 
case  the  obligor  be  then  living;  but  if  he  dies  within  that  time^ 
then  the  ptijicipal  to  be  lost ;  this  was  adjudged  a  usurious  con- 
tract, because  there  was  a  possibility  that  the  obligor  might  live 
so  long ;  a?id  there  is  an  expj-ess  provision  to  have  the  principal 
again. 

But,  where  the  bargain  is  merely  casual,  and  the  whole  de- 
pends on  a  contingency,  there,  the  contract  is  not  usurious. 
Thus  — 

Mr.  Spencer  being  in  possession  of  an  estate  of  7000/.  a  year.   Earl  of  Ches- 
andof  a  personal  estate  in  goods  and  plate,  S^-c.  worth  20,000/.,  Ei'g^|,'^J'//j;- 

Y  4  and 
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Mr.  Jolm 
Spencer,  v. 
Sir  Abrjhiiin 
Jiinsen,  MS. 
Kep.  in  Chanc 
Trin,  i.'4G,  2.. 
and  see  the 
case  very  fully 
re|)orted  in 
1  Atk.  301. 
[2  Vcs.  1-25. 
S.  C.  1  Wiis. 
t286.  S.  C] 
||A  post  obit 
bond,  tlionuh 
a  questionable 
security,  seems 
not  usurious. 
1  Anst.  7. 
1  H.BIac.  94. 
5  Ves.  27.11 


Cro.Eliz.  741. 
pi.  15.  Bed- 
ingfield  v. 
Ashley. 


Cro.  Jac.  507. 
pi.  20.  Ro- 
berts V.  'IVe- 
nayne. 
IJS.  C.  7iom. 
Roberts  v. 
Tremoile, 
2  Roll.  R.  47.1 


and  o'.vinjT  about  20,000/.  to  tradesmen,  being  about  thirty  years 
ot'age,  of  a  hale  con.stitution,  but  impaired  by  irreguhu'ity,  and 
the  Duchess  of  MarLboro2if!,h^  his  grandmother,  being  then 
sevcntv-eight,  and  of  a  good  constitution,  made  the  defendant  a 
proposal,  that  for  5000/.  paid  down,  he  would  engage  to  pay 
10,000/.  if  he  survived  the  Duchess,  which  after  some  deliber- 
ation was  accepted  by  the  defendant;  and  Mr.  Spencer  gave  him 
a  bond  for  the  payment  of  10,000/.  in  six  months  after  the  death 
of  the  Duchess,  in  case  he  should  be  then  living.  The  Duchess 
lived  six  years  after  and  then  died,  giving  Mr.  Spencer  by  her 
will  a  very  considerable  estate.  Then  Mr.  Spencer  confessed  a 
judgment  to  the  defendant  for  10,000/.,  and  afterward  paid  him 
2000/.  in  part  of  it,  and  then  died,  about  a  year  and  eight 
months  after  the  Duchess.  A  bill  was  brought  to  be  relieved 
against  this  demand,  upon  payment  of  the  principal  sum  with 
legal  interest,  on  account  of  its  being  an  unconscionable  bargain, 
and  against  the  public  good. 

Lord  Chancellor  called  to  his  assistance  Lord  Chief  Justice 
Lee^  Lord  Chief  Justice  Willes^  Sir  John  Stra7ige,  Master  of  the 
Rolls,  and  Mr.  Justice  Burnet;  who  gave  their  opinions  in  Hil. 
term  1750,  that  no  contract  can  be  fraudulent  within  the  statute, 
where  it  is  not  for  the  forbearance.  There  may  be  many  con- 
tracts which  this  court  sets  aside,  though  not  usurious,  as  mar- 
riage-brokage  bonds,  place-brokage  bonds,  ^r.  but  here  appears 
no  fraud  or  imposition  in  this  case,  and  the  party  himself  has 
confirmed  it:  This  was  a  mere  contingency,  and  the  whole 
money  might  have  been  lost:  it  is  a  bargain  of  chance,  and  a 
mere  v.'ager ;  and  the  relief  prayed  by  the  plaintiffs  was  refused. 

So,  v.here  A.  delivered  to  B.  100/.  who  by  indenture  cove- 
nanted with  A.  to  pay  to  every  one  of  A.'s  children  '■jchich  then  -dcei-e 
and  should  he  living  at  ten  yeari  end  80/.,  A.  having  then  five 
daughters ;  and  for  assurance  mortgaged  a  manor,  and  was  bound 
in  a  statute  of  500/. ;  it  was  adjudged  not  to  be  usury,  but  a 
mere  casual  bargain.  But,  if  it  had  been  to  pay  400/.  at  ten 
years'  end,  if  any  were  living,  then  it  had  been  a  greater  doubt ; 
or,  if  it  had  been  to  pay  300/.  if  any  were  living  at  one  or  two 
years'  end,  that  had  been  usury,  because  of  the  probability  that 
one  of  them  would  continue  alive  for  so  short  a  time ;  but  in  ten 
years  are  many  alterations. 

But,  where  M.  lent  C.  150/.  for  repayment  of  which  C.  leased 
a  close  to  ^1.  for  sixty  years,  to  begin  at  the  end  of  tn'o  years,  upon 
condition  that  if  he  paid  the  150/.  at  the  end.  of  the  ttioo  years,  the 
lease  to  be  void ;  and  it  was  agreed  that,  for  the  deferring  and 
giving  a  day  of  })ayment  for  tlie  two  years,  C.  should  pay  to  M. 
for  interest  2'2.l.  \0s.  quarterly,  7fM.  should  so  long  live;  in  pur- 
suance of  which  a«;reement  M.  lent  the  150/.  and  A.  made  the 
lease,  and  granted  by  fine  to  M.  the  rent  of  22/.  \0s.  to  be  paid 
quarterly,  if  AI.  should  so  long  live;  this  was  held  to  be  a  usu- 
rious contract,  for  by  intendment  M.  might  have  lived  above  the 
two  years,  and  it  was  an  apparefit  possibility  that  he  should 
receive  that  consideration,  whereby  she  is  within  the  statute  ;  and 

also 
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also  that  fl/c  lease  taken  Jar  the  payment  of  the  principal  money, 
and  not  for  any  part  of  the  nsnrij,  is  icithin  the  statute,  because  it 
is  for  security  of  uioncy  ieut  upou  iutercst,  and  tor  the  securing 
of  that  which  the  statute  intended  M.  should  lose. 

II A  bo7ia  fide  contract  for  an  annuity  for  life  or  lives  is  clearly  Pountain'v. 
exempted  from  the  operation  of  the  statute  of  usury,  and  this  Grimes,  Cro. 
although   the  annuity  is  made  redeemable  at  the  option  of  the  Jac  252.  Rex 
grantor,  for  the  grantee  runs  a  hazard  of  never  receiving  back  ^'y  /"'^•^' 
an  equivalent  for  his  principal.  Murray  v, 

Harding,  Blac.  R.  859.    5  Wils.  390,   Richards  v.  Brown,  Cowp.  770. ;    and  see   1  Atk.  .~4o. 
5  Atk.  iiSO. 

And  a  covenant  by  the  grantor  to  insure  the  life  on  which  the  in  re  Naish, 

annuity  depends,  and  to  assign  the  jiolicy  to  the  grantee,  seems  7  Bing.  150. 
not  to  render  the  contract  usurious. 

An   annuity  for  a  term  of  years  certain,  which  will  repay  to  Fereday  v. 

the  ijrantee  the  amount  of  his  purchase  money,  and  more  than  Wightwick, 

ri  ..  •  ^        ^     ■  •  c      4.1  ■     ■     }    ■  \  iRuss. &M. 

51.  per  cent  interest,   is   usurious ;    lor  the  prmcipal   in   such  ^^  .  ^^^j  ^^^ 

case  is  not  in  hazard,  as  in  the  case  of  an  annuity  for  life.jl  3  Bam.  &  A. 

666. 

(E)  In  what    Cases    Securities   shall   be   forfeited   or 
avoided  on  account  of  Usury. 

T-l  ERE  it  is  to  be  premised,  that  it  is  not  material  whether  the  Hawk.  P.  C. 
payment  both   of  tiie  principal  and   also  of  the  usurious   c.  S2.  §21. 
interest  be  secured  hy  the  same  or  by  different  conveyances,  but  all   il^P,?'"'  ^  ^' 
writings  whatsoever  for  the  strengthening  of  such  a  contract  are  "'■^■" 
void. 

Where  a  bond  is  made  for  more  than  legal  interest,  but  at  the   sLe.  39.  Arg. 
payment  the  obligee  takes  only  legal  interest ;    he  shall  not  be  J"  Van  Hen- 
punished  for  the  contract ;  but  perhaps  the  bond  shall  be  void.  ^^^^'^  '^^se. 
Thus  — 

Where  A.  borrotsced  qfB.  8OI.  and  was  bound  in  a  bond  to  pay  4  Le.  43. 
him  901.  at  the  end  of  the  year ;  per  cur.     Though  the  90/.  '■Joas  P'-  117. 
tendered,  and  B.  did  tell  the  same,  yet  ffB.  takes  but  801.  it  is  not  p^i^i^y^  * 
usury  v/ithin  5  Eliz.  to  make  a  treble  forfeiture ;  but  yet  in  that 
case  the  obligation   itself  is  void.  —  The  Z'o?^^  is  void  presently,  ^Le.  205. 
and  if  he  receives  excessive  interest,  he   shall  forfeit  the  treble  pi,  260.  Body 
mine.     Per  Clerk  J.  v.  Tassel. 

II  And  on  the  other  hand,  if  usurious  intei'est  is  not  contracted  Scott  v.  Brest, 
for,  the  bond  will  not  be  rendered  void,  although  it  may  in  fact  ^^^""'^  ^ 
be  taken.     In  order  to  constitute  usury,  so  as  to  make  the  as-  ^  Parker 
surance  void,    and  also  to  subject  the  party  to  penalties,  there   i  H.  B1.287. 
must  be  both  an  usurious   contract,    and  a  usurious  taking  in   ^j:'p«?'i'e  Jen- 
pursuance  of  it,  of  money  or  money's  worth.  1|  p"2!.'\      ^ 

see  1  Saund.  295.  note  1. 

Where  the  first  contract  is  not  usurious,  it  shall  never  be  made  Bnlstr.  17. 
so  by  matter  ex  post  facto.     Per  Williams  J.     Thus  — 

In  debt  upon  an  obligation,  where  the  statute  of  usury  was  Noy,  i7i. 
pleaded,  it  was  said  by  Popham  upon  the  evidence,  that  if  a  man  t)a! ton's  case, 

lends 
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whole  court, 
that  the 
taking  the 
use-money 
within  the 
year,  shall  not 
avoid  the  obli- 


7  Mod.  119. 
The  Queen  v. 
Sewel,  alias 
Beaus. 


Far.  119.  The 
Queen  v. 
Sewel,  alias 
Beaus.     For 


Hawk.  P.  C. 
C,  82.  §  23. 


S.P.  and  re-  "  lends  lOOl.for  a  year,  to  have  lOl.  Jor  the  use  of  it,  if  the  obligor 
™»ll?f  z^,^,!/^  P*^^^  ^^^^  ^^^'  '"^"^"(^  ^^j/^  before  it  be  due,  tliat  does  not  make  the 
obligation  void,  because  it  was  not  corrupt.  But,  //"upon  mak- 
ing the  obligation  it  had  been  agreed,  that  the  lOl.  should  have 
been  paid  xi'ithin  the  time,  that  would  have  been  usury,  because 
he  had  not  the  100/.  for  the  whole  year,  when  the  10/.  was  to  be 
paid  within  the  j'ear;  and  a  verdict  was  given  accordingly. 

gation,  and  is  not  usury  within  the  statute,  because  it  was  not  usurious  at  the  beginning.  And 
judgment  for  the  plaintiff.    Bulstr.  17. 

Likewise,  if  a  man  makes  a  usurious  contract  with  another,  and 
gives  him  unlawful  interest,  and  agrees  to  give  him  a  bond  for  the 
principal,  and  after,  by  a  subsequent  agreement,  gives  a  bond  for 
the  sum  lent  to  J.  S.,  to  ixhom  the  leiider  o'wes  so  much,  in  satisfac- 
tion of  his  debt ;  this  bond  is  not  voidable  by  the  statute.  Per 
Holt  C.  J. 

So,  if  a  man  lend  money  on  a  legal  interest,  and  after  a  subse- 
quent agreement  be  made  for  more  interest,  which  is  usury ;  that 
will  not  avoid  the  first  contract.    Per  Holt  C.  J. 

the  words  of  the  statute  are,  "  That  all  assurances  for  the  payment  of  any  principal,  &c. 
"  whereu-pon  or  whereby  there  shall  be  reserved  or  taken  above  the  rate  of  5l.  in  the  hundred, 
"  shall  be  void." 

But,  if  a  second  bond  be  made  after  the  forfeiture  of  a  former, 
and  conditioned  for  the  receipt  of  interest  according  to  the  pe- 
nalty of  the  forfeited  bond,  this  is  as  much  within  the  statute  as 
if  it  had  been  made  before  the  forfeiture ;  for  if  such  a  practice 
should  be  allowed,  nothing  could  be  more  easy  than  to  elude  the 
statute ;  and  though  the  whole  penalty  be  due  in  strictness  to  the 
obligee,  yet  the  true  principal  debt  is  in  conscience  no  greater 
after  the  forfeiture  of  the  bond  than  it  was  before. 

II  Where  the  grantor  of  an  annuity  being  desirous  to  redeem 
it,  agreed  with  the  grantee  to  discount  for  him  a  bill  of  exchange 
for  the  purpose  of  producing  the  money,  and  the  grantor  accord- 
ingly drew  a  bill  for  5000/.  payable  at  three  years,  and  it  was 
discounted  as  follows.  The  grantee  took  4083/.  6s.  8^.  as  the 
amount  of  the  purchase-money  and  arrears  of  the  annuity,  and 
paid  116/.  135.  4c/.  to  the  grantor,  and  retained  750/.  as  the  dis- 
count for  three  years  on  5000/.,  and  then  immediately  the  bill 
was  given  up  and  a  bond  signed  by  the  grantor  and  two  others 
to  the  grantee,  payable  in  three  years,  for  the  sum  of  5000/. ;  it 
was  held,  that  this  could  not  be  considered  as  a  fair  transaction 
of  ordinary  discount,  nor  as  a  bondfde  purchase  of  the  annuity, 
but  that  it  was  a  usurious  transaction  ;  and  this,  although  the 
jury  declared  they  did  not  believe  the  grantee  thought  he  was 
acting  contrary  to  law.|| 

A  bond  made  to  secure  a  just  debt  payable  with  lawful  in- 
terest, shall  not  be  avoided  by  reason  of  a  corrupt  agreement 
between  the  obligors,  to  which  the  obligee  was  no  way  privy : 
As,  where  A.  being  indebted  to  B.  in  100/.  agrees  to  give  him 
30/.  for  the  forbearance  of  that  100/.  for  a  year,  and  gives  him  a 
bond  for  60/.  for  payment  of  the  30/.,  and  for  the  payment  of 

the 


Marsh  v.  Mar- 
tindale,  5  Bos. 
&PulLl54. 
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C.28.  §  11. 
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the  100/.  enters  into  a  bond  of  200/.  together  with  B.  for  the 
payment  of  a  true  debt  of  100/.  due  from  B.  to  C. 

So,  where  W.  was  indebted  in  100/.  to  A.  upon  a  usiirious  con-  Moor  vs'' 
tract  on  a  bond,    and  A.  being  indebted,  to  E.,  transferred  the  pi.  1035.  Ellis 
debt  to  E.,  and  W.  became  bound  for  the  same  ustirious  debt  to  E.,  v.  Warnes. 
whose  debt  "voasjust,  and  he  ignorant  of  the  usury ;  it  was  adjudged, 
upon  great  deliberation,  that  the  obligation  made  by  W.  to  £. 
was  not  avoidable  for  the  usurious  contract  made  betv/een  W.  and 
A.-,  because  it  was  given  to  B.  for  a  true  debt,  and  he  knew 
nothing  of  the  usury,  though  the  ground  between  A.  and  W.  was 
usurious. 

Likewise,  an  assurance  made  in  pursuance  of  a  fair  agreement  Hawk.  P.  C. 
for  such  interest  as  is  allowed  by  the  statute,  shall  not  be  avoided  c.  82.  §  17. 
by  the  fault  of  the  scrivener,  who  draws  it  up  in  such  a  manner  Ly^'J^f'^.v  v. 
as  to  bring  it  within  the  express  letter  of  the  statute:  As,  where  supra  1^9  1 
the  parties  agree,  that  5/.  shall  be  paid  for  the  loan  of  100/.  for  IJSee  Glasford 
one  year,  and  the  scrivener,  in  drawing  the  bond  for  it,  doth,  v.  Laing, 
without  the  knowledge  of  the  parties,  who  are  illiterate  persons,   ^  ^""^P- 148.|| 
make  the  5/.  payable  at  the  end  of  half  a  year:  or,  where  on  the 
fair  loan  of  100/.  agreed  to  be  paid  with  common  interest,  a 
mortgage  is  made  for  the  100/.  with  a  proviso,  that  it  shall  be 
void  on  payment  of  105/.  at  the  end  of  one  year,  without  any 
covenant  for  the  mortgagor  to  take  the  profits  till  default  be 
made  of  payment,  so  that  in  strictness  the  mortgagee  is  entitled 
both  to  the  interest  and  profits. 

It  is  to  be  observed,  that  a  fine  levied,  or  judgment  suffered.  Hawk.  P.C. 
in  pursuance  of  a  usurious  contract,  may  be  avoided  by  an  aver-  ^'  ^"*  §  ^^' 
ment  of  the  corrupt  agreement,  as  well  as  any  common  specialty, 
or  parol  contract.  And  in  an  assumpsit  if  it  appear,  either  upon 
the  evidence,  or  from  the  plaintiff's  own  express  shewing  in  his 
declaration,  that  the  contract  was  usurious,  he  cannot  recover. 
But  a  specialty  cannot  be  avoided  by  usury  appearing  on  evi- 
dence or  on  the  face  of  the  condition,  but  it  must  be  pleaded. 

If  a  judgment  be  given  upon  a  usurious  contract,  and  it  be  Vin.  Abr.  tit. 
part  of  the  agreement  to  have  a  judgment,  yet  the  defendant  may  Usury,  304. 
avoid  such  judgment  by  audita  querela,  or  by  scire  facias  brought 
on  the  same. 

Where  A,  mortgaged  to  B.  on  a  usurious  contract  for  1 00/.  Le.  307. 
and  before  the  day  of  payment  B.  is  ousted  by  C,  and  B.  brings  P-  ^27.  Car- 
an  action  against  C,   C.  cannot  plead  the  statute  of  usury;  for  terv.ClaycoIe. 
he  has  no  title,  the  estate  being  void  against  the  mortgagor.  Per 
Periam. 

But,  where  A.  lent  B.  4-51.  on  a  pledge  of  jewels,  and  it  was  7  Mod.  119. 
agreed  to  pay  9/.  for  it  for  a  year ;  afterwards  B.  gave  a  bond  for  ^he  Queen  v. 
the  same  money ;  per  Holt,  at  Nisi  Prius,  It  is  a  question  if  the  gg^us'  ^  ^^ 
bond  be  void  or  not. 

[A  bill  of  exchange  given  on  usurious  consideration  is  void  in  Lowe  v. 
the  hands  of  an  innocent  indorsee  for  valuable  consideration  ^y^  f"^' 
without  notice  of  the  usury.]  °"^  * 

II  And  even  though  the  bill  were  lawful  in  its  original  inception,  Lowes  v.  Ma- 
it 
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zarredo,  it  has  been  held,  that  an  innocent  holder  cannot  recover  npon  it 

1  Stark.  Ca.      \{  \ie  has  to  make  title  through  an  indorsement  vitiated  bv  usury. 
3S5. ;  sed  ^  J  J 

vide  Parr  v.  EUason,  1  East,  92. 

Chapman  v.  And  where  an  innocent  holder  being  in  possession  of  a  bill 

&  A  w  '^"^  vitiated  by  usury,  on  being  informed  of  it  took  a  fresh  bill  in 
and  see  '  ^^^"  ^^ '^  drawn  by  one  of  the  parties  to  the  original  usury  and 
8 Term  R. 390.  accepted  by  a  third  person  for  the  accommodation  of  the  other 
party,  it  was  held,  that  he  could  not  recover  on  the  substituted  bill. 
However,  the  mere  receiving  an  exorbitant  sum  by  an  agent 
for  getting  a  bill  discounted  for  the  acceptor,  the  agent  himself 
being  no  party  to  the  bill,  will  not  affect  the  bill  in  the  hands  of 
the  ho7id  fide  holder,  who  onlv  receives  the  leiral  discount :  and 
such  holder  may  consequently  sue  the  acceptor,  since  there  is 
here  no  usurious  loan  of  money  by  the  party  discounting  the 


Dacnall  v. 
^Viglev, 
1 1  East,  43 


bill. 


If  the  agent  receiving  the  commission   had  himself  ad- 


58  G.  3.  c.  95. 


vanced  the  money,  it  would  have  been  otherwise. 

But  now  by  the  58  G.  3.  c.  93.  it  is  enacted,  that  no  bill  of 
exchange  or  promissory  note,  although  it  may  have  been  given 
for  a  usurious  consideration  or  upon  a  usurious  contract,  shall 
be  void  in  the  hands  of  an  indorsee  for  valuable  consideration, 
unless  such  indorsee  had,  at  the  time  of  discounting  or  paying 
such  consideration  for  the  same,  actual  notice  that  such  bill  of 
exchange  or  promissory  note  had  been  originally  given  for  a 
usurious  consideration,  or  upon  a  usurious  contract. 

When  usurious  securities  are  destroyed  by  mutual  consent, 
a  subsequent  agreement  by  the  borrower  to  pay  the  lender  the 
amount  due  for  legal  principal  and  interest  is  founded  on  suf- 
c/^<?  Forrest       ficlent  consideration,  and  binding. 
72.  1  Camp.  157. ;  and  see  1  H.  Black.  462. 

Preston  v.  But  if  the  security  extends  to  the  usurious  interest  it  is  not  valid. 

Jackson,  2  Stark.  2.37.    Wicks  v.  Gogerl}',  1  Ryan  &  Moo.  123. 

In  one  case  the  Court  of  C.  B.  refused  to  set  aside  a  judg- 
ment and  execution  for  usury,  unless  the  defendant  paid  the 
1  Taunt.  413.;  lemil  principal  and  interest, 
and  see  1  Bos.       ° 
&  Pull.  270. 
Roberts  v. 
Goff,  4  Bam 
&  Aid.  92. 


Barnes  v.  Hed- 
ley,  2  Taunt. 
184.  1  Camp. 
165.  notCi ;  sed 


Hindle  v. 
O'Brien, 


But  the  Court  of  K.  B.  have  expressed  their  dissatisfaction 
at  this  decision,  and  in  setting  aside  a  judgment  founded  on  an 
usurious  warrant  of  attorney,  refused  to  impose  the  terms  of 
payment  of  the  legal  debt. 

Where  securities  are  given  partly  for  a  legal  and  partly  for  an 
usurious  debt,  the  usury  taints  the  whole  security,  and  the  holder 
cannot  recover  on  it  for  any  part  of  the  amount,  {a) 

(a)  The  security  in  such  case  is  void ;  but  the  bona  fide  debt  is  not  extinguished  by  being 
mixed  up  in  a  security  with  a  usurious  debt.  Gray  v.  Fowler,  1  H.  Black.  462.  Phillips  v.  Cock- 
ayne, 3  Camp.  119.;  and  see  the  stat.  58  G.  3.  c.  93. 

The  King  v.  Where  the  drawer  of  bills  payable  to  his  own  order  and  ac- 

t^  Th*  t"^^'  cepted,  hands  them  over  indorsed  to  a  friend,  in  oider  to  get 
tute  would  them  discounted,  and  he  does  so  by  allowing  usurious  interest 
make  no  differ-  to  the  discounter,  and  the  bills  come  into  the  hands  of  the  Crown 

under 


Harrison  v. 
Hannel, 
5  Taunt.  780, 
1  Marsh,  549 


(F)  In  what  Cases  Penalties  shall  be  incurred.  333 

under  an  extent  against  the  discounter,  the  Crown  cannot  re-  gnce  in  this 
cover  on  the  bills  against  tlie  ncceptor  ;  for  the  transaction  is  in  case. 
substance  an  usurious  advance  of  money  by  the  discounter  to  the 
drawer,  through  his  friend,   and   the   bill   in  the  hands  of  the 
Crown  is  in  the  same  situation  as  in  those  of  the  discounter.  || 


(F)  In  what  Cases  a  Forfeiture  of  treble  Value  shall 
be  incurred  on  account  of  Usury. 

nPHOUGH  the  receipt  of  higher  interest  than  is  allowed  by   Hawk.  P.  C. 

the  statute,  by  virtue  of  an  agreement  subsequent  to  the  first  ^-  ^2.  §  12. 
contract,  does  not  avoid  an  assurance  fairly  made  and  agree- 
able to  the  statute,  yet  it  subjects  the  party  to  the  forfeiture  of 
treble  value. 

But  the  receipt  of  interest  before  the  time  when  it  is  in  strict-  Idid.  §  14. 
ness  due,  being  voluntarily  paid  by  the  debtor  for  the  greater 
convenience  of  the  creditor,  or  for  any  other  such  like  consider- 
ation, without  any  manner  of  corrupt  practice,  or  any  previous 
agreement  of  this  kind  at  the  making  of  the  first  contract,  does 
not  make  the  party  liable  to  the  forfeiture  of  the  treble  value. 

An  information  upon  the  statute  12  Car.  2.  c.  13.  set  forth  Raym.  196. 
that  the  defendaiit,   16  November,  20  Car.  2.  lent  J.  S.  20/.  till  The  King  v. 
June  ?icxt  JblloKhig,  and  that  afterwards^  {y\z.)  ad  Jinein  termini  ''^"'^"• 
jprccdict.  he  took  of  the  said  J.  *S.,  corritpte  et  extorsive^  30s.  Jbr  the 
loan  thereof,  which  is  more  than  the  statute  allows.     The  jury 
found  against  the  defendant.    And  it  was  moved,  that  this  corrupt 
aerreement  oufjht  to  be  within  the  statute  at  the  making  of  the 
contract,  and  not  at  the  end  of  the  term,  as  laid  in  the  inform- 
ation.     Tvoisden  J.  took  a  difference  upon  the  two  clauses  in  the 
statute^  that  if  the  lender  contracts  for  more,  so  that  the  agreement 
is  corrupt  at  the  time  of  the  loan,  all  the  assurance  is  void ;  but, 
if  he  contracts  for  no  more  than  the  statute  allows,  but  will  after- 
xscards  take  more,  the  assura7ice  shall  7iot  be  avoided,  but  the  parti/ 
shall  forfeit  the  treble  value.     But  judgment  was  stayed  till  the 
other  side  moved,  because  the  court  vvould  advise. 

In  debt  upon  bond  the  defendant  pleaded,  that  after  the  making  Saund.  294. 

of  the  bond  the  defendant  corruptive  receipt  so  much,  viz.  more  than  ^^"'^1  v. 

the  statute  allows,  and  that  therefore  the  bond  was  void.     But  \  ^^^'^  00^ 

adjudged  upon  demurrer,  that  the  plea  is  not  good;  ^or  the  bond  Cowp.  114. 

here  was  not  for  the  payment  of  money  (upon  or  for  usury)  as  Dougl.  237. 

the  words  of  the  statute  are;  hwt  for  any  thing  appearing  to  the   "'rvj    {^^^' 

contrary,  it  was  for  payment  of  a  just  debt,  and.  so  the  bond  was  3  Term  R 

good  when  it  was  made ;  and  therefore  a  usurious  contract  after  538.|]  sSalk. 

cannot  make  it  void;  but  it  is  a  forfeiture  of  the  treble  value  by  59o.  pi. 4. 

the  latter  clause  of  the  statute.  ?•  ^-  accord- 

ingly. 

A.  (when  money  was  at  8/.  per  cent.)  lends  money  and  takes  Raym.  197. 

bond  for  the  same,  and  then  the  statute  12  Car.  2.  is  made,  and  The  King  v. 

he  will  continue  the  interest  on  that  bond:  the  bond  shall  not  be  ■'^'^^"• 

avoided 
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avoided  by  such  acceptance  of  interest,  but  the  party  shall  forfeit 

the  treble  value  by  the  statute.     Per  Tidsde?!  J. 

sKeb.  142.  So,  in  debt  on  an  obligation  conditioned  to  pay  by  a  certain 

pi.  15.  Radly     ^i^y^  the  dekndant  jjleaded  the  statute  12  Car.  2.  c.  13.,  and  said 

V.  Alannmg.      ^^^^^  ^y^^  contract  was  usurious :  but  per  air.  the  contract  being 

viade  after  the  bond  forfeited  to  receive  interest  according  to  the 

pcnaltij,  which  was  double  the  principal,  it  doth  not  void  the 

obligation  that  was  good  at  first,  but  only  subjects  the  taker  to 

other  penalties;  and  judgment  for  the  plaintiff,  nisi. 

Fishery.  l|On  the  other  hand,  if  a  man  contract  for  more  interest  than 

Beasle)',^  the  Statute  allows,  and  afterwards  take  only  legal  interest,  the 

1  w"saiind      contract  is  void,  but  the  penalty  is  not  incurred. 
295.  a.  nola. 

Id.  Ibid.  As  the  penalty,  therefore,  is  not  incurred  till  more  than  legal 

interest  has  been  actually  takeii,  the  time  for  bringing  the  action 
(one  year  from  the  offence  by  31  Eliz.  c.  5.  s.  5.)  begins  from 
the  receipt  of  the  usurious  interest,  and  not  from  the  making  of 
the  contract. 

Wade  V.  Where  a  premium  is  actually  paid  at  the  time  of  the  contract, 

Wilson,  and  51.  per  cent  interest  is  agreed  to  be  paid,  the  offence  is  com- 

and  see        '     P^^^^  ^n  receipt  of  any  part  of  that  interest. 

2  Bos.  &  Pull.  381. 

-Kit  ^^    K  The  mere  taking  a  note  for  the  money  lent  with  usurious  in- 

Hammett         terest  does  not  complete  the  usury,  till  the  note  is  paid.l| 
7  Term  R.  184. ;  and  see  1  Caiap.  445.    2  Camp.  53.    3  Barn.  &  C.  1G5. 

(G)  In  what  Cases  Relief  is  given  against  usurious 

Contracts. 

Cas.  temp.        TT  has  been  said,  that  though  the  statute  does  not  go  so  far  as 
Talb.  114.  to  make  the  party  receiving  the  usurious  interest  liable  to 

Proof  V.  refund ;  yet  havmg  prohibited  the  taking  beyond  such  a  sum,  and 

avoided  the  contract,  the  taking  it  is  a  breach  of  the  statute ;  and 
the  actual  receipt  of  the  money  will  (in  a  court  of  equity)  make 
him  liable  to  refund ;  the  wrong  being  the  same,  whether  the 
usurious  interest  hath  been  actually  paid  or  not.     Thus  — 
Ibid.  38.  Where  A.  entered  into  a  bond  to  B.  for  a  sum  of  money,  to  jpay 

Bosanquett  v.  6/.  jper  cent,  interest ;  afterwards  A.  being  unable  to  pay  off  the 
bond,  consented  to  jpay  lOl.  per  cetit.  for  the  money,  and  co?iiinued 
payi7ig  at  that  rate  for  fourteen  years :  B.  died,  A.  became  a  bank- 
rupt;  and  the  assignees  of  ^.  brought  a  bill;  the  executors  ofB. 
wei-e  dea-eed,  by  the  Master  of  the  Rolls,  to  account ,-  and  that, 
for  what  had  been  really  lent,  legal  interest  should  be  computed 
and  allowed,  and  what  had  been  paid  more  should  be  deducted 
out  of  the  principal  to  be  due  on  the  account;  and  ifB.  had 
received  mo7-e  than  is:hat  was  diie  with  legal  interest,  the  same  to  be 
refunded  by  the  executors,  and  the  bond  to  be  delivered  up. 
And  afterwards  the  Lord  Chancellor  affirmed  the  decree ;  but 
said  he  did  not  determine  how  it  would  be,  had  all  the  securities 
been  delivered  up ;  that  not  being  before  him. 

The 


Dashwood. 


(H)  In  wimt  Cases  Relief  is  given  against  usurious  Contracts.    335 

The  court  decreed  money  to  the  plaintiff  against  the  defendant ;  Toth.  231. 

albeit  he  had  judgment  and  execution,  being  upon  the  point  of  ^3!^"^^°^^^ "" 
usurious  contract. 

A  isooman  resorted  to  gaming 'places  at  court;  and  hy  supplying  sVem.  170. 
persons  of  quality  there  ivith  money ^  made  great  •prof  t  ;  for  'uohich  pi.  15g.  Taylor 
purpose  she  borroived  much  money,  and  gave  the  lender  great  re-  ^  «''•  v.  ^'^"' 
•wards  from  time  to  time;  but  after-joards  she  borroived  more,  and  jl^^i/^^'f  lj'^ 
being  arrested  for  this  last  money,  gives  bond  andjudgme?it  for  it,  HidcJiins  said, 
and  then  brings  a  bill  to  be  relieved  against  the  security,  and  to  that  if  the  sure- 
have  an  allowance  for  the  former  excessive  premiums  which  she  ties  had  not 
had  given,  and  to  bring  the  defendant  to  an  account.     The  de-  arwefl  aTthe 
fendant,  by  answer,  confessed  the  receipt  of  five  or  ten  guineas  woman,  he 
for  the  loan  often  guineas  for  a  week  or  ten  days;  but  insisted  would  not 
that  the  sujns  so  received  were  paid  as  profit,   and  not   towards  h^^^e  relieved 
satisfaction  of  the  money  lent.     The  court  ordered  the  plaintiff  the"penalty' 
to  pay  principal,  interest,  and  costs  at  law,  and  here,  or  the  bill  Lord  Chancel- 
to  be  dismissed  with  costs ;  for  that  it  would  not  interpose  or  lor,  in  the  case 

meddle  with  vlay-debts,  or  things  of  this  kind.    Per  Lords  Com-   of  Bosanquett 
.     .  r    J  ^  a  y,  Dashwood, 

missioners.  said,  that  as  to 

the  laws  relating  to  gaming  the  court  would  not  interpose,  because  gamesters  on  both  sides 
are  equally  guilty*  ^"<i  i"  si^^h  cases  the  court  will  stand  neuter ;  but  the  borrower  and  lender 
are  not  in  the  view  of  gamesters.     MS.  Rep. 

Upon  a  trust  1|  trial  H  at  Guildhall,  in  an  indebitatus  assumpsit  for  Skin.  411. 
money  received  to  the  use  of  the  plaintiff,  the  case  was,  The  plaintiff  pi-  7.  Tomkins 
was  co-obligcn-  with  J.  S.  to  the  defendant,  and  between  J.  S.  and  ^'^^f"^*^ 
the  defendant  there  was  a  zisurious  cont7-act :  thejjlaiiitijf  paid  part  ^q^  thou"-h 
of  the  money  to  the  obligee,  and  after  pleaded  the  statute  of  usury  said  to  be  co- 
upon this  bond;  which  is  adjudged  a  usurious  bond  ;  he  brought  ram  Treby 
this  action  for  the  money,  which  he  paid  before  the  bond  was  ^^^^  and  that 
proved   usurious ;   and  the  question  was  if  the  action  lay :  and  allowed  that 
Holt  C.  J.  seemed  to  incline  strongly  that  it  did  not  lie;  for  here  where  a' man 
there  was  a  payment  actually  made  by  the  plaintiff  to  the  defendant,  pays  money 

in  satisfaction  of  this  usurious  contract ;  and  if  they  will  make  such  .°"  ^  mistake 

•^         ,  ,  ,  .1111  ^  c  in  an  account, 

contracts,  they  ought  to  be  punished ;  and  he  was  not  tor  encou-  ^j.  ^^.^gre  one 

raging  such  kinds  of  indebitatus  assumpsit ;  for  it  is  like  to  the  case  pays  money 
of  bribes,  and  he  who  receives  them  ought  to  be  punished,  but  under  or  by  a 
he  who  gives  them  ought  not  to  be  encouraged  by  any  way  to  J^^easmSble^' 
recover  his  money  again.  he  should 

have  his  money  again;  but,  where  one  knowingly  pays  money  upon  an  illegal  consideration, 
the  party  that  receives  it  ought  to  be  punished  for  his  offence;  and  the  party  that  pays  it  is 
particeps  criminis.  And  there  is  no  reason  that  he  should  have  his  money  again ;  for  he  parted 
with  it  freely,  and  volentijwji  fit  injuria.  [See  the  observations  on  this  case,  supra.  Vol.  I.] 
Ijtit.  Assumpsit  (A) ;  and  *see  Cowp.  200.  1  Bro.  C.  R.  457.  Doug.  696.  overturning  this 
case.l|  Notwithstanding  what  is  here  advanced,  courts  of  law  now  view  the  borrower  in  a 
more  favourable  light,  and  will  permit  him  to  recover  the  excess  of  interest  in  an  action  for 
money  had  and  received.  Browning  v.  Morris,  Cowp.  792.  But  to  entitle  him  to  bring  such 
an  action,  he  must  shew  that  he  has  done  all  that  equity  requires.  In  an  action,  therefore,  to 
recover  goods  which  the  plaintiff  had  pawned,  upon  a  usurious  contract,  the  court  held,  that 
he  must  shew  he  had  tendered  all  the  money  really  advanced.  Fitzroy  v.  Gwillim,  1  Terra 
R.  155.]  iJThis  case  seems  notjaw.  Roberts  v.  Goff,  4  Barn.  &  A.  92.  Tregoning  v.  Atten- 
borough,  7  Bing.  97.|1 

It  is  said,  that  defendant  is  not  obliged  to  discover  any  usurious  ^  Vin.Abr.  tit. 
contract,  unless  the  plaintiff  offers  to  waive  the  penalty.  dtSlS^Tab. 

tit.  Usury,  Jan.  24.  1424.  Brand  v.  Gumming.  [I  Atk.  450.  Earl  of  Suffolk  v.  Green,  2  Atk. 
393.  Chauncy  v.  Tahourden.l 

llThe 
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Per  Ld.  El- 
don,  Eje  j)arte 
Scrivener, 
3  Ves.  &  Bea. 
14. ;  and  see 
2  Ves.  489. 
9  Ves.  jun.  84. 


llTlie  equitable  jurisdiction  in  bankruptcy  goes  much  further 
than  courts  either  of  hivv  or  equity.  At  law,  you  must  make  out 
the  charge  of  usury;  and  in  equity,  you  cannot  come  for  relief 
without  offering  to  pay  what  is  legally  due;  and  must  either 
prove  the  usury  by  legal  evidence,  or  have  the  confession  of  the 
party:  but,  in  bankruptcy,  it  has  been  considered  sufficient  to 
suggest  usury  in  a  petition  supported  by  affidavits,  merely  upon 
information  and  belief;  putting  the  party  charged  to  prove 
against  himself,  for  the  purpose,  not  of  giving  him  his  real  debt, 
but  of  cutting  him  off'  from  all  relief.  1| 


(H)  How  far  Sureties  are  affected  by  usurious  Contracts. 


2  Le.  166. 
pi.  200.  Basset 
T.  Prowe. 


Cro.  Eliz.  642 
pi.  43.  Button. 
V.  Downhaui. 
2  And.  121. 
pi.  65.  S.  C. 
accordingly. 
But  it  is  there 
said,  that  the 
plaintiff  did 
not  know  of 
.4:he  corrupt 
bargain.  Noy, 


B. 


WAS  bound  with  P.  as  his  surety  to  J.  S.  in  a  bond  of 
500^.,  and  that  bond  was  upon  a  corrupt  and  usurious  con- 
tract against  the  statute,  and  P.  was  bound  unto  the  plaintiff"  in  a 
bond  as  a  counter-hond  to  save  the  ■plaintiff  harmless  from  the  said 
bond  of  500/. ;  B.  is  sued  by  J.  S.  upon  the  said  bond,  and  so 
damnified :  And  thereupon  B.  sued  P.  upon  the  counter-bond, 
who  pleaded  the  statute  of  usury,  pretending  that  all  assurances 
depending  upon  such  usurious  contracts  are  void  by  the  statute. 
But  bv  the  opinion  of  IVrmj  C.  J.  the  same  is  no  plea  ;  for  the 
statute  is,  that  all  bonds,  collateral  assurances,  &c.  made  for  the 
-payment  of  raoney  lent  upon  vsut'y,  shall  be  utterly  void ;  but  the 
bond  here,  upon  which  the  action  is  brought,  xms  not  for  the  pay- 
ment of  the  money  lent,  but  for  the  indemnity  of  the  surety. 

So  likewise,  in  debt  on  bond  to  save  the  plaintiff  harmless  from 
an  obligation  wherein  he  and  the  defendant  were  bound  to  W.  &c. 
and  from  all  suit  concerning  the  same;  the  defendant  pleaded  the 
statute  of  usury,  and  that  it  was  made  upon  a  corrupt  agreement 
between  him  and  TV,,  which  the  plaintiff  might  have  pleaded  in 
debt  against  him  by  W.  But  the  court  held  the  plea  ill ;  for 
though  the  first  obligation  were  void,  yet  the  second  obligation 
is  forfeited,  because  the  defendant  hath  not  saved  him  harmless 
from  suits  concerning  it,  nor  does  the  defendant  answer  thereto, 
but  to  the  obligation  only. 


73.  S.C.  bythe 

name  of  Downham  v.  Butter,  and  judgment  for  the  plaintiff.  But  it  is  added,  that  Glanvil 
said  it  would  be  a  dangerous  precedent  to  avoid  the  statute.  For  the  surety  may  be  a  friend 
of  the  usurer's,  who  will  not  plead  the  statute  in  an  action  of  debt  brought  against  him,  and 
so  the  statute  would  be  to  little  pur()ose.  And  after  the  judgment  given  for  the  phiintifJ^ 
G/anci/said  that  that  judgment  would  be  quickly  carried  to  Ckeapside. 

3  Le.63.pl.  93.  But  where,  in  debt  on  bond,  de^end^int  pleaded,  that  he  him- 
rotkm  s  case,  gef  borrowed  lOOl.  ofW.,  paying  for  the  forbearance  excessive  usury, 
and  the  plaintiff 'was  his  surety  for  the  payment,  and  that  the  obli- 
gation upon  'which  the  action  is  brought  was  given  by  him  to  the 
plaintiff" /o  indemnify  him  agai7ist  W. ;  Ma?rwood  held  this  a  good 
bar ;  for  when  the  plaintiff"  was  empleaded  upon  the  principal 
bond,  he  might  have  discharged  himself  ujion  this  matter,  and 
therefore  the  laches  shall  turn  to  his  prejudice;  and  therefore 
the  issue  was  joined  upon  the  excessive  usury. 

So 


(1)   JVhai  Tnformationa  'will  lie  in  Cases  of  Usury,  6^'c.  S37 

So  likewise  in  debt  upon  an  obligation  to  save  the  plaintiff'  harm-  Cro.  Eliz.  588. 
less  from  an  obligation,  wherein   the  plaintiff,  as  surety  for  the   P'"  22.  Robin- 
defendant,  was  bound  to  J.  S.  to  pay  100/.,  the  defendant  said  There  is  a  note 
the  obligation  made  to  J.  S.  "dvas  iq)on  a  iisiirions  contract,  &c.  and  added,  that  the 
concluded  sic  non  damnificatus.      Tanfehl  said,  the  plea  is  good,   reason  con- 
otherwise  the  statute  would  be  defrauded  ;  for  by  a  compact,  the  ^^^^^  ^^^'^' 
usurer  would  sue  the  surety,  who  shall  pay  him,  and  have  his  hymtendmeJ 
remedy  on  his  counter-bond.     But  all  the  court  held  it  no  plea  ;  cammt  know  of 
for  he  must  take  care  to  save  his  surety  harmless.     And  adjudo-ed  '^'^  corrupt 
for  the  plaintiff.  °       contract  to 

plead  it  171 

avoidance  of  the  t?07id,  and  therefore  the  principal  ought  to  take  care  thereof.     Ihid. 

Goldsb.  174.  pi.  107.  S.  C.  held  accordingly  ^er  tot.  cur.     But  the  reporter  adds,  xed  qucsre. 

(I)  What  Informations  will  lie  in  Cases  of  Usury,  and 
where  they  are  good,  and  where  not. 

A  N  information  was  moved  for  against  Ca-joket,  a  pawnbroker,   1  Barn.  Rep. 
■^  for  taking  sixpence  a  pound  per  month  interest,  which  was  J"  ^-  ^-  209. 
said  to  be  extravagant    usury.     The  court,  however,  thought  ■'^"°"' 
there  was  nothing  so  enormous  in  this  offence,  but  tbtit  the  com- 
mon  method  of  punishment  would  be   sufRcient.     But  it  was 
argued,  that  the  statute  of  usury  allov/s  the  penalty  for  usury  to 
be  recovered  by  information,  or  action,  and  that  was  urged  as  a 
reason  why  the  court  should  griint  it.     But  the  court  said,  that 
was  to  be  understood  only  of  an  information  qui  tani.     And  they 
farther  observed,  that  the  statute  chalking  out  a  particular  method 
of  proceeding  for  a  new  offence,  was  a  farther  reason  why  the 
court  could  not  grant  an  information ;  neither  can  the  party  be 
so  much  as  indicted. 

'■'   The  place  'where  defendant  accepted  excessive  interest  ought  to  t     ^^    \  \ok 
be  shewn  in  the  information,  but  not  the  place  where  the  co/^/rr/c/  Sir  Wollaston 
for  the  loan  or  forbearing  was  made ;  for  that  is  not  needful :   But  Dixy's  case. 
per  Clark  J.  and  per  Gent  J.  and  Manxioood  C.  B.  the  place  where  ^^^  infbnn- 

the  corrupt  bargain  was  made  must  certainly  be  aliened.  ation  upon  the 

^  o  .7  o  Statute  or 

usury,  for  a  contract  u'ith  persons  unlcnoiun,  recipiendo  ultra  10/.  in  the  hundred^  vvas  held  ill 
because  an  informer,  uko  is  not  parti/,  although  the  contract  was  u/tra  10/.  eye  per  cent,  shall 
not  have  any  benefit  unless  there  ivas  a  receipt  of  the  iisuri/  according  to  the  contract.  And  for 
that  the  recipiendo  is  naught,  because  there  is  -iiojilace  nor  time  put  of  the  receijH,  which  is  now 
traversable  in  that  information.    Noy,  145.  Nasie's  case.     Ijfeee  4  Esp.  15'2.    1  Camp.  445.11 

■    The  information  likewise  must  slie'w  'isihosc  money  it  is.     Per  Le.  97.  Sir 
Manxsoood  C.  B.  WoIIaston 

Dixy's  case. 

II  If  A,  be  indebted  to  B.  and  B.  to  C,  and  for  a  usurious  con-  SVadc  q.  t.  v. 
sideration  C.  agree  to  accept  A.  for  his  debtor  instead  of  2?.,  this    Wilson, 
may  be  laid  to  be  a  usurious  loan  of  money  from  C.  to  A.,  the    '  ^^*'^'  ^^^' 
new  debtor. 

And  if  forbearance  is  given  for  usurious  consideration  on  a  Manners  q.  t. 
note  given  as   a  collateral  security  for  the  debt  of  another  per  v.  Postan, 
son,  in  an  action  on  the  statute  against  the  creditor  so  forbearing,  f  ^°^-  ^  ^"^^• 
the  usury  may  be  described  to  be  for  forbearance  of  money  lent 
by  the  defendant  to  the  collateral  surety.  |1 
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Arg.  2Le.o9. 
pi.  52.  Martin 
Van  Hen- 
beck's  case. 


And.48.Tope- 
lifl'v.  Waller. 
||D>cr,346.b. 
pl.9.|| 


A7-g.  1 1  Rep. 
58.  a.  Dr. 
Foster's  case 
cites  it  as  ad- 
judged. And. 
49.  pi.  123. 
Emmot  V. 
Fulwood, 
seems  to  be 


If  an  information  be  exhibited  in  the  Exchequer  against  a 
usurer,  and  it  charge  that  he  took  more  than  lOZ.  in  the  100/., 
without  s/ww/ng  hoxv  much,  such  information  is  utterly  insufficient; 
for  the  informer  ought  to  set  forth  the  quantity  of  the  interest 
received,  and  yet  the  same  is  not  to  be  recovered, 

Upon  an  information  on  the  statute  of  usury,  and  subpoena 
awarded  out  of  C.  B.  against  the  defendant,  issue  joined,  and 
found  for  the  informer,  it  was  alleged  in  arrest  of  judgment,  that 
the  court  of  C.  B,  is  not  to  hold  plea  by  process  of  subpoena,  but 
by  original,  and  is  not  aided  by  the  statute  of  jeofails  ;  for  it  is 
not  a  misconceiving  of  process,  but  a  disorderly  award  of  it ;  and 
it  was  insisted  likewise,  that  it  is  not  alleged  in  the  information 
by  "iohom,  or  to  isoliom,  nor  what  sum,  or  at  'achat  place,  nor  ithen 
the  money  ivas  lent,  nor  against  the  form  of  what  statute  it  is ;  yet 
judgment  was  given  for  the  plaintiff. 

But  where  an  information  was  exhibited,  and  shewed  the  usu- 
rious contract,  in  certain  whereby  it  appeared  that  more  than 
10/.  was  reserved  and  received  for  the  loan  of  100/.,  and  con- 
cluded contra  for  mam  statuti ;  yet  because  it  did  not  expressly 
state  that  it  was  per  corruptam  accommodationem,  according  to  the 
words  of  the  penal  statute,  the  information  was  adjudged  insuflB- 
cient. 

b.  C.,  and  the  justices  of  both  benches  held,  that  those  words  ought  to  be  expressly  alleged, 
and  not  by  implication  ;  and  cited  10  H.  7.  c.  10.,  and  for  default  of  those  words  the  "judgment 
was  reversed.  The  defendant  was  indicted  for  usurioics  /ending  20s.  eu  intentione  to  receive 
_23s.  within  a  month,  and  that  the  defendant  did  receive  os.  for  the  loan  of  20*.  This,  jaer  curiam 
IS  not  good  without  saying,  quod  corrupte  agreatum  fuit,  and  for  that  reason  it  was  quashed, 
bemg  removed  out  of  Ihe  inferior  court.  Keb.629.  pi.  111.  The  King  v.  Cast  or  Garth. 
Croke  J.  took  a  diversity  between  an  information  and  a  verdict,  that  in  an  information  theagree- 
vwnt  ought  to  be  expressly  alleged  to  be  corrvpt,  and  cited  11  Rep.  Dr.  Foster's  case,  a7id  the 
^  ,,^  ''''°"^'  ^^S;  but  that  it  is  otherwise  in  a  verdict,  which  is  the  finding  of  the  lay  gents. 
2  Roll.  R.  48.  Roberts  v.  Tremoil. 

'']-'c,y'^^A  -^^  information  upon  the  statute  of  usury,  for  a  usurious  mort- 

Mor^an's  S^&^  made,  charged  the  defendant,  that  cepit  ultra  10/.  in  100/. 

case.  for  the  forbearance  of  one  year  ;  and  this  was  out  of  the  issues, 

rents,  arid  profits,  which  he  took  i?i  Middlesex,  of  lands  in  Glamor- 
gansliire,  i?i  Wales,  mortgaged  to  the  defendant.  Manwood  said, 
in  the  principal  case,  that  the  taking  of  the  issues  and  profits 
ought  to  have  been  laid  where  the  land  was.  And  such  was  the 
opinion  of  the  whole  court. 

In  debt  upon  the  statute  37  H.  8.  of  usury,  the  (count)  was, 
that  he  corruptive  lent  401.  against  the  form  of  the  statute  ;  and 
that  such  a  day  he  lent  him  20/.  &c.  against  the  form  of  the 
statute ;  but  [as  to  this)  did  not  say  corruptive.  After  verdict  for 
the  plaintiff,  it  was  objected,  that  he  ought  not  to  have  judgment 
for  either  of  the  sums,  it  being  clearly  ill  for  the  20/.  for  want  of 
the  word  (corruptive).  But  all  the  court  held,  that  being  good 
for  part,  he  shall  have  judgment  for  that  part;  for  being  for 
several  sums,  it  is  in  nature  of  two  several  actions, 
good  for  the  one,  and  the  plaintiff  should  have  had  judgment  forjthat  part.  Cro.  Jac.104.  in  S.C* 
Cro.Jiic.4io.  Information  in  the  Exchequer,  for  that  the  defendant  jUf'r  viam 
v.'Sa'tidcr^son.  ^^^^W^<^  barganits  received,  &c.  After  verdict  for  the  plaintiff,  it 
Hawk.  P.  C. '    was  moved  in  arrest  of  judgment,  because  he  did  not  set  forth  what 

the 


Cro.  Jac.  ]  04. 
pi.  40. 

Woody's  case. 
And  it  was 
held,  in  this 
court,  that  if 
the  defendant 
had  demurred 
upon  the  de- 
claration, it 
had  been 
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the  bargain  "c^as,  but  generally,  per  xnam  c(rrnipt(C^  &c.     Sed  von  c.  82.  §  24. 

allocatur;  for  this  is  the  usual  course  of  the  Exchequer^  and  the  S'^s.  that  in 

bargain  is  to  be  given  in  evidence.     But  it  was  afrreeu,  that  in  usurious  con- 

pleading  to  avoid  a  bond  or  assurance,  it  ought  to  be  particularly  tract  by  way 

setforth^  because  the  party  is  j^^'ivy  to  his  own  contract,  but  the  of  bar  to  an 

informer  is  not :  and  therefore  it  is  sufl&cient  for  him  to  shew  it  ^'^*^'^"'  ^'*^."  , 
,     ,     .       '  .  ,  must  set  forth 

particularly  m  evidence.  the  whole 

matter  especially,  because  it  lay  within  your  own  privity ;  but  that  in  an  information  on  the 
statute  for  making  such  a  contract,  it  is  sufficient  to  set  forth  the  corrupt  bargain  generally, 
because  matters  of  this  kind  are  supposed  to  be  privily  transacted ;  and  such  information  may 
be  brought  by  a  stranger.     ||  Vide  infra,  (K).l| 

An  information  set  forth  that  the  defendant,  by  "joay  of  a  corrupt  g^^j  43],  pi.  9. 

contract  cepit  et  ad  lucrum  suum  convaiit  40s.  for  deferring  the  The  King  v. 

day  o^  payment  of2Sl.  from  the  29th  of  5\x\y  to  the  30th  of  May,  Walker,  Vent. 

(the  day  on  which  he  took  the  40s.)  contra  forman:  statuti.    After  '^^'     "°",'„ 

T>  11        -Ti  7         1     n   1  seems  to  be 

a  verdict  it  was  moved,  that  it  did  not  appear  that  the  251.  xvas  s.  C.  says,  it 

money  lent;  but  it  appears  that  the  taking  the  40s.  teas  aficr  lending,  was  moved 
and  there  is  no  corrupt  agreement  laid,  either  before  or  at  the  time  that  the  time 
of  lending.    But  adjudged  against  the  defendant;  for  though  it  be  ^^5°"^^'^  and 
not  well  laid,  so  as  to  give  judgment  against  the  defendant  upon  j-^g  pj^i-ty 
the  statute  12  Car.  2.  c.  13.  to  pay  treble  the  money  lent;  yet  it  might  give 
is  found  that  by  a  corrupt  agreement  he  took    so  much,  and  what  he 
therefore  gave  judgment  against  him  at  common  law,  'ciz.  fine  ^Q^^^p^gnce  for 
and  imprisonment.  it,  there  being 

no  precedent  agreement  to  enforce  him  to  it.  Sed  non  allocatur;  for  the  court  said,  they 
would  expound  the  statute  strictly;  and  if  liberty  were  allowed  in  this  case,  the  brokers  might 
oppress  the  people  exceedingly,  by  detaining  the  pawn,  unless  the  party  would  give  them  what 
they  please  to  demand  for  the  time  after  failure  of  the  payment. 

It  has  been  held,  that  no  indictment  'will  lie  on  the  statute  of  11  ^^°^- ^'^'^• 

usury ;   for  the  method   the  act  prescribes   must  be  followed ;  ^\'  „  nv« 
1       '^/         1       •     T  111  t^^ueen  v.u\e. 

therefore  the  indictment  must  be  quashed.  [f^ide  Rex  v. 

Upton,  2  Stra.  816.  1  Barnard.  K.  B.  97.  S.  C.  Regina  v.  Smith,  2  Salk.  680.]  ||Smce  the 
case  of  The  Queen  v.  Dye,  no  indictment  seems  to  have  been  prosecuted.  INIr.  Plowden 
thinks  the  offence  still  indictable  at  common  law,  p.  220.;  see  Comyn  on  Usurj',  218.j| 

(K)  Of  the  Pleadings  in  Cases  of  Usuiy. 

T  N  pleading  a  usurious  contract  by  way  of  bar  to  an  action,  you  Hawk.  P.  C. 
must  set  forth  the  whole  matter  especially,   because   it  lay  [r;^"'  ^~*' 
within  your  own  privity  (a):  but  in  an  information  on  the  statute  l^r^  ^c^f'lfn'!^ 

/*  ,    .  J  *^..  nn     '  '•11  piCa  OI  USUI  n 

for  making  such  a  contract,  it  is  sufficient  to  set  forth  the  corrupt  \^  bad  on  spe- 
bargain  generally,  because  matters  of  this  kind  are  supposed  to   cial  demurrer. 

be  privily  transacted,  and  such  information  may  be  brought  by  a  Hill  v.  ^^lon- 
^    ^        "^  JO-        J         2  Maule 

stranger.  &S.  378.;  but 

the  objection  is  cured  by  the  plaintiff  pleading  over.    Wright  v.  Wheeler,  i  Camp.  166. 
Where  the  statute  is  not  pleaded,  the  bond,  though  usurious,  sSalk.  S9i. 
is  good.  P  ^  ^' 

But  it  has  been  held,  that  usury  cannot  be  pleaded  to  a  scire  ^  g^^^  j^^_ 
facias  on  a  judgment.  Bush  and  """ 

others,  assignees  of  Jones,  V.  Gower.  [Ca.  temp.  Hardv/.  233.  S.  C.  In  such  case  the  court 
relieve  by  staying  the  proceedings  on  the  judgment,  and  directing  an  issue  to  try  whether  the 
conti-act  was  usurious  or  not.    Cooke  v.  Jones,  Cowp.  727.] 

Z  2  A  usu- 
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I'jMod.  385. 
Crow  V. 
Brown. 


2  Stra.  816. 
The  King  v. 
Upton. 


2  Stra.  124.7. 
Massa  V. 
Daulin-'. 


2  Show.  329. 
1.1.339.  Hen- 
ton  V.  Iloffee. 


C  Mod.  305. 
ViUars  V. 
Cary. 


Freem.264. 
pi.  286.  Booth 
V.  Cook. 


A  usurious  contract  was  pleaded  in  bar  of  debt  upon  a  bond, 
but  it  was  not  said  that  the  defendant  was  indebted  to  the  plaintiff 
at  the  time  of  the  bond  given,  or  that  there  was  an  agreement  to 
lend  money  upon  the  usurious  contract ;  and  for  that  judgment 
was  given  for  the  plaintiff. 

Likewise,  after  a  verdict  p}-o  rege  on  an  indictment  for  usury, 
it  was  moved  in  arrest  of  judgment,  that  they  had  only  laid  a 
corrupt  agreement,  without  any  loan  or  taking  excessive  interest 
in  pursuance  of  it.     And  judgment  was  arrested. 

Upon  usury  pleaded  to  an  action  against  the  defendant,  as  in- 
dorser  of  a  note  for  200^,  the  case  was,  that  one  Grace  took  the 
note  upon  advancing  197/.  when  the  note  had  three  months  to  run, 
and  at  the  three  months'  end  took  another  note  for  200/.  upon 
advancing  ol.  for  other  three  months.  It  was  insisted,  that  this 
was  not  usury,  being  a  purchase  out  and  out  of  the  notes :  and 
both  parties  becoming  bankrupts,  and  the  commissioners  refus- 
ing to  let  these  notes  be  proved,  a  petition  was  preferred  to  the 
Lord  Chancellor,  who  directed  an  issue  upon  them.  And  now 
Lee  C.J.  held,  that  this  was  usury  within  the  meaning  of  the  statute 
12  Ann.  c.  16.  which  prohibits  the  taking  more  than  5l.  per  cent. 
upon  any  contract  directly  or  indirectly  :  however,  he  left  it  to 
the  jury  upon  the  question.  Whether  this  was  to  be  deemed  a 
purchase,  or  a  loan  ?  who  found  it  to  be  the  latter,  and  the  de- 
fendant had  a  verdict. 

In  debt  on  bond  defendant  pleads  quod  cmimpte  agreatum  fuit^ 
that  interest  should  be  paid  for  it  cihove  the  rate  of  6l.  per  cent. : 
plaintiff  demurs  :  and  held  good;  for  that  \h^  plea  shews  wot'Hjhat 
interest,  nor  that  the  bond  'was  for  the  very  money,  but  only  by  in- 
tendment (to  wit)  supra  agreamento  pr(Edicto  the  bond  was  given ; 
and  says  not  expressly  pro  eadem  pecunia.  Judgment  pro  quer\ 
For  that  they  would  not  easily  avoid  a  bond,  and  the  corrupt 
agreement  ought  to  be  specially  and  particularly  set  forth,  and 
the  quantum  of  interest,  otherwise  the  plaintiff  can  never  tell  what 
to  answer. 

In  an  error  of  a  judgment  in  the  Palace-Court,  wherein  the 
plaintiff  declared  that  the  defrndant  became  indebted  to  him  by  bond 
in  the  sum  oflOlL;  the  defendant,  without  claiming  over, pleaded 
that  he  was  indebted  tndy  to  the  plaintiff  i7i  921.  5s.  9d.,  and  that 
by  way  of  corrupt  agreement  for  the  forbearance  of  that  sum  for  a 
year^  this  bond  was  given,  &:c.  The  plaintiff  replied,  that  the  bond 
was  given  pro  vero  et  justo  debito,  and  traversed  the  corrupt  agree- 
ment. And  upon  demurrer  to  this  replication,  it  was  insisted 
that  it  was  ill,  because  the  plaintiff  tlid  not  shew  how  much  the  just 
debt  was.  Sed  noii  allocatur  :  for  there  was  sufficient  to  induce 
the  traverse;  and  if  it  had  been  alleged,  you  could  not  have 
traversed  the  inducement,  and  the  declaration  sufficiently  shews 
the  debt. 

In  debt  upon  a  bond,  defendant  77/mc^^^  the  statute  12  Car.  2.  of 
usury,  and  said,  that  cornq)te  agreatum  fuit,  that  he  should  pay 
more  than  61.  j)er  cent.  The  plaintiff  replied  quod  non  comipte 
agreatum  foit^  and  held  a  good  replication  ;  for  if  by  mistake  of 

the 
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the  witer  the  money  was  made  payable  without  any  corrupt 
agreement,  it  is  not  usurious  within  the  statute. 

The  plaintiff  declares  upon  a  p7-o?)tissonj  note  for  30/.  dated  4th  Fitzgibb.  IjO. 
Teh.     The  defendant  pleads  that  it  -ooas  corruptlij  agreed  between  Baynham  v. 
him  and  the  plaintiff",  that  he  should  pay  unto  the  plaintiff"  455. /or  '^^^"bcws. 
the  loan  of  the  said  sum  of  30/.  for  three  months^  and  then  sets 
out  the  last  statute  against  usury,  ^c.     It  was  accepted  to  this 
plea,  that  it  was  not  averred  that  the  note  was  given  suhseqiient 
to  the  late  act  against  uswy.     To  which  it  was  answered  and 
resolved  by  the  court,  that  by  the  date  of  the  note  it  appears 
to  be  so. 

In  an  indebitatus  assumpsit  for  lOL  and  a  comput asset  for  S5L  Freem.oC?. 
in  the  same  declaration,  the  defendant  pleads  the  statute  of  usni-y  PJ;  "* '  -• 
to  the  indebitatus^   and   avers  that  both  the  indebitatus  and  the  Herbert.* 
computasset  v:ere  for  the  same  cause  of  action.     It  was  resolved, 
that  the  averment  was  naught ;  for  the  ground  of  the  indebitatus 
is  the  debt,  and  the  ground  of  the  computasset  is  the  account ; 
and  so  it  cannot  be  averred  that  there  is  the  same  cause  of  both, 
especially  as  it  is  here,  where  one  is  for  10/.  and  the  other  for 
?>ol.     But  Hale  said,  he  should  have  pleaded  the  statute  to  the 
indebitatus,  and  then  that  afterwards  they  came  to  an  account 
for  the  same  wares,  Sfc. 

On  demurrer  in  debt  it  appeared  that  500/.  was  lent  upon  ar-  Sid.  2S5. 
tides  dated  the  8th  of  March,  to  be  paid  at  such  a  time ;  and  in  pl^si.  Dande 
the  mean  time  i*©  ^63/  15/. /^fl/Z-j/ertr/y/zw/i  November /'r/ore.   For  .Tg   "'/^" 
cause  of  demurrer  it  was  shewn,  that  it  appeared  by  the  declara-  &  a.  9.39.'  and 
tion  that  the  contract  was  usurious  ;  but  it  v.-as  answered,  that  the   1  Will.  Saund. 
defendant  ought  to  have  pleaded  that  corrupte  agreatumfuit.  Sec,   -?-5-  a-  note 
and  so  given  the  plaintiff'  an  opportunity  to  reply  to  it.    But  7(po?i  ^  ^'" 
reading  the  articles  it  tvas,    Whereas  money  icas  le?it,  &c.  which 
might  be  in  November,  or  before ;  and  therefore  judgment  was 
given  for  the  plaintiff". 

Debt  was  brought  on  a  bill  to  pay  71.  the  first  of  May,  and  on  Sir  W.  Jo. 

d fault  of  payment  to  pay  3s.  4f/.  for  every  month  that  it  shall  be  ^09.  pi.  2. 

in  arrear  after  Man  the  first.    Defendant  made  no  averment  that  ^^^'^"^^  ^• 
,  "^         "^       1  T    r  17  oateinan. 

the  agreement  was  to  pay  the  35.  4a.  tor  every  month  pro  lua'O 

intcresse  et  diem  dando  solutionis,  but  only  with  a  sic  the  said  sum 

exceeded  8/.  per  cent,  whereas  he  should  have  averred  that  the 

same  did  exceed  8/.  upon  the   100/.,  those  being  the  effectual 

words  in  the  statute.     Judgment  pro  quer\ 

In  debt  on  a  bond  for  100/.  dated  the  12th  July,  &c.  con-  Cro.Car.50i. 

ditioned  to  pay  54/.  at  six  months'  end,  the  defendant  pleaded  the  pi.  1.  Neviscm 

statute  21  Jac.  of  usury.     The  plaintiff  replied  that  he  lent  the  v.  Whitley. 

defendant  50/.  on  the   i2th  July,  8cc.  for  a  year,  and  that  the 

defendant  was  to  pay  for  it  4/.  for  the  forbearance  of  one  year, 

and  that  the  plaintiff"  was  not  to  demand  it  till  the  end  of  the  year  ; 

hut  that  by  mistake  of  the  scriveyier  it  icas  made  but  for  haf  a  year, 

which  he  not  hio^dcing  accepted  it.     The  defendant  rejoined  that  the 

lending  xzas  only  for  half  a  year,  and  that  he  was  to  pay  4/.  for  it 

for  that  time,  absque  hoc,  that  on  the  said  1  ^th  of  i\\\y  it  'jcas  agreed 

that  the  loan  should  be,  or  that  he  shoiddf&rbear  it,  for  a  Msholeyear. 

Z  S  Upon 
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Roll.  R.  41. 
pi.  8.  DodJ  V 
Ellinjrton. 


Cro.  Jac.544. 
pi.  4.  Heath 
V.  Dauntley. 


Cro.  Eliz.  245. 
pi.  4.  Love  V. 
V/otton. 


Lutw.  271. 
275.  Yeoman 
V.  Barstow. 


Upon  demurrer  it  was  objected  that  the  plea  was  ill,  because  it 
was  ?iot  pleaded,  that  cmrupte  agrcatum  Juit,  &c.  And  so  the 
court,  abseiite  Bramston,  held  :  and  they  all  held  the  allegation, 
against  the  words  of  the  condition  to  be  good ;  for  it  is  only 
shewing  the  true  agreement ;  but  they  all  held  the  rejoinder  ill, 
because  in  the  traverse  the  defendant  had  made  the  day  {viz.  12th 
Julij)  parcel  of  the  issue,  when  he  should  only  have  traversed 
the  agreement,  But  no  judgment  was  given,  because  the  parties 
agreed. 

The  defendant  borrowed  100^,  of  the  pHaintiff;  and  it  was 
•  agreed  between  them  that  he  shaidd  pay  the  200/.  at  such  a  day, 
and  '201.  f 07-  the  interest  for  one  year,  a?id  that  certain  lands  shmdd 
be  conveyed  to  the  plaintiff,  upon  condition  that  if  the  money  was 
paid  at  the  day,  then  the  grant  shall  he  void.  The  defendant 
pleaded  the  statide  of  usury,  and  aveiTed  that  the  land  was  worth 
12/.  a  year,  and  so  he  had  double  use.  TJie  plaintiff  replied,  that 
upon  the  bmroiving  the  2C0/.  it  was  agreed  that  the  defendant  should 
have  the  profits  of  the  la7id  until  breach  of  the  condition,  and  tra- 
versed that  there  was  an  agreement  that  he  shmdd  have  the  profits, 
end  also  20)1.  for  interest.  And  upon  a  demurrer  it  was  objected, 
that  the  replication  was  ill,  because  the  land  being  conveyed  to 
the  plaintiff,  by  consequence,  the  profits  are  so  too;  and  there- 
fore he  cannot  aver  any  verbal  agreement  against  the  deed,  that 
he  had  not  the  profits.     But  the  plaintiff  had  judgment. 

Tanfeld,  Chief  Baron,  said,  that  upon  an  information  betwixt 
Paramore  v.  Robi?ison,  in  B.  R.  where  several  contracts  upon  usury 
being  alleged,  issue  wasjoitied,  whether  it  were  cornipte  agreatum 
modo  ct  forma  prout,  it  was  resolved  by  all  the  justices  oi  England 
to  be  an  ill  issue ;  for  he  ought  to  have  traversed  the  agreements, 
because  they  were  several. 

In  debt  on  bond  the  defendant  pleaded  the  statute  of  usury  made 
6th  of  Feb.  13  Eliz.  [whereas  the  parliament  began  2d  Feb.  13 
Eliz.).  The  plaintiff  replied,  that  it  was  not  made  for  usury  con- 
tra formam  staluti  modo  et  foi'ma  prcedict.  Though  both  parties 
agree  that  there  is  such  a  statute,  yet  the  court  knowing  that 
there  is  not,  and  that  therefore  it  cannot  be  contra  formam  statidi; 
the  court  held  that  no  judgment  could  be  given  for  the  plaintiff; 
and  it  being  in  the  bar  of  the  defendant,  the  court  held  it  clearly 
ill,  and  that  there  should  be  a  repleader. 

In  case,  &c.  upon  a  special  promise,  the  plaintiff  set  forth  that 
he  was  possessed  of  several  pieces  of  hammered  money,  &c.  and  that 
the  defendant  in  consideration  the  plaintiff  voould  pay  that  money, 
being  in  number  and  tale  300/.  he  promised  to  repay  300/.  of  new 
money,  together  with  4/.  105.  more  for  the  intei-est  of  every  100/. 
for  eight  months,  &c.  and  then  declares  upon  an  indebitatus 
assumpsit  yor  313/.  105.  After  verdict,  it  was  moved  that  the 
contract  was  usurious,  it  being  to  pay  4/.  105.  for  the  interest  of 
100/.  for  eight  months  :  hvXpei^  tot.  cur.  judgment  was  given  for 
the  plaintiff.  It  was  agreed,  that  if  it  had  appeared  by  the  plain- 
tiff's own  declaration  that  the  contract  was  usurious,  and  could 
not  be  otherwise,  judgment  ought  to  be  given  against  him  :  but 
that  it  does  not  appear  here  that  the  contract  must  necessarily  be 

iisuri- 
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usurious ;  and  the  jury  having  found  the  assumpsit,  the  court  coidd 
not  intend  7isurij,  but  tlie  contrary.  And  Powell  J.  observed, 
that  the  consideration  of  the  promise  here  is,  viz.  that  the  said 
plaintiff  would  770?/  to  the  said  defendant  the  said  3001. ;  so  that 
here  is  no  loan,  without  which  there  can  be  no  usury  ;  and  they 
would  not  intend  a  loan,  unless  the  jury  had  found  one. 

The  defendant,  m  cofisideraiion  of  \1l.  paid  him  by  the  plain-  sSalk.soi. 
tiff,  gave  bond  to  pay  the  plaintiff  14/.  if  he  lived  six  months  after  \\'  "  ^^ 
the  date  of  the  bond.     There  was  a  plea  and  demurrer,  and  it  GraiK^c's  case 
was  objected,  that  it  appears  by  the  very  condition  of  this  bond, 
that  the  contract  was  usurious,  it  being  to  pay  14/.  for  12/.  in 
six  months  after  the  date  of  the  bond;    though  this  might  have 
made  the  bond  void,  in  case  the  statute  had  been  pleaded,  yet, 
that  not  being  done,  this  objection  comes  too  late. 

[If  there  is  an  agreement  to  pay  legal  interest,  and  a  premium  ^^^^^  J'p. 
is  paid  down  over  and  above  the  interest,  the  agreement  is  ^^^^  ^^ '  ^"''* 
usurious  and  void.  But  the  penalty  under  the  statute  of  Anne 
is  not  incurred,  if  the  premium  itself  does  not  exceed  legal  in- 
terest, nor  till  more  than  legal  interest  is  actually  received ;  so 
that  an  action  may  be  brought  for  the  penalty,  though  more  than 
a  year  has  elapsed  since  the  payment  of  the  premium,  if  it  is  not 
a  year  since  that  which  exceeded  legal  interest  has  been  paid. 

But,  where  one  lends  100/.  and  takes  6/.  os.  for  the  interest  Lloydv.  Wil- 
thereof  for  three  months  by  way  of  advance  at  the  time  of  lend-   Ji:™s,  3  Wi|s. 
ing,  the  penalty  is   that  instant  incurred,  and  the  action  tor  it  "    '  g  q  ' 
must  be  brought  within  a  year  from  that  time.]  HScurry  v. 

Freeman,  2  Bos.  &  Pull.  381.  And  the  sum  actually  paid  after  the  interest  is  deducted  may 
be  described  as  the  sum  forborne,  Ihid. ;  and  see  Lee  q.  t.  v.  Cass,  1  Taunt.  511.  Hutchinson 
V.  Piper,  4  Taunt.  810.1| 

II  Where  a  premium  is  actually  paid  at  the  time  of  the  contract.  Wade  v.Wil- 
and  5l.  per  cent,  is  agreed  to  be  paid  for  interest,  the  offence  of  ^°"'  ^        ' 
usury  is  complete  on  receipt  of  any  part  of  that  interest.  || 

[If  there  be  a  corrupt  agreement  for  the  forbearance  of  money  Tate  v.  Well- 
till  one  or  the  other  of  two  days  at  the  option  of  the  borrower,  it  ^J}o\3  Term 
must  be  so  pleaded  according  to  the  fact :  for  if  it  be  pleaded  as 
an  absolute  forbearance  ////  o?ie  of  those  days,  the  evidence  will  not 
support  the  plea. 

In  an  action  on  a  bill  of  exchange,  if  there  is  a  plea  of  usurious  Smith  v. 
agreement,  and  that  the  bill  was  given  in  consequence  thereof,   Dover,  Doug, 
the  plaintiff  may  traverse  the  usurious  agreement,  and  conclude 
with  a  verification.] 

(L)  Of  the  Trial  and  Evidence  in  Cases  of  Usury. 

TIY  13  Eliz.  c.  8.  §  3.  justices  of  oyer  and  terminer,  of  assize  ajid  isEliz.  c.8. 

of  peace,  in  their  circuits  and  sessions,  and  mayors,  sheriffs,  and  §  o. 
bailiffs  of  cities  have  po'xer  to  hear  and  determine  cdl  offences  com- 
mitted against  31  H.S.'c.  9. 

It  has  been  held  that  the  trial  should  be  where  the  contract  was,  j^^  ^^g 
and  not  whei'e  the  bond  was  made.  pi.  206.  Kin- 

nersley  v.  Smart.     Cro.  Eliz.  195.  pi.  10.  S.C.  accordingly;  for  the  bond  is  confessed,  and  the 
point  is,  whether  it  be  made  by  usury,  which  was  alleged  to  be  where  the  trial  was. 
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[The  defendant  lent  2000/.  to  the  plaintiff  on  mortgage,  wkh  a 

2^r"nR'^^  '  usurious  clause  in  the  deed,  that  he  should  have  40/.  as  a  pre- 

2.38.  llBiititis    tended  salary  for  receiving  the  rents.     The  deed  was  made  and 

now  settled,      executed  in  London  :    the  lands  lay  in  Middlesex :  the  account 

that  the  venue  ^r^g   settled   in  London,  and  the  receipt  for  the  balance  signed 

nius  e  di  .  ]^qji(Iq)i  l3ut  the  draft  c;iven  for  it  was  upon  a  banker  in  Mid- 
wtiere  the  usu-  '  i-     i       ?    i  i  '  i      i   -i    • 

rious  interest     dlesex.      It  was  adjudged,  tliat  the  venue  was  properly  laid  m 

is  received,        London  ;  for  not  only  the  usurious  taking,  but  also  the  contract, 

and  not  where  |jy  ^vJiich  the  defendant  was  appointed   receiver,   were  both  in 

the  usurious        v       ,  ^  *- 

security  is         London. 

given.    Scurry  v.  Freeman,  2  Bos.  &  Pull.  381.    Pearson  v.  M'Gowran,  3  Barn.  &  Cres.  700.1| 

Hardr.  420.  In  an  action  tarn  quam^  &c.  m  the  Lxcliequer^  for  taking  more 

Anon.  than  6Z.  i^er  cent.,  contra  formam  statuti.     After  verdict  for  the 

plaintiff,  it  was  moved  in  arrest  of  judgment,  that  it  lies  not  in  this 
court  for  usury  committed  i?i  London,  though  it  'voould  lie  upon  the 
statute  of2\  Jac. ,-  and  in  truth  the  interest  taken  here  was  more 
than  10/.  per  cent.:  And  by  the  general  conclusion  of  contra 
formam  statuti,  it  shall  be  intended  against  the  form  of  that  statute 
which  allows  the  largest  interest,  and  there  are  four  statutes 
against  usury,  one  oi  Hen.S.,  which  allows  10/.  per  cent. ;  ano- 
ther of  Q.  Eliz.,  which  allows  8/.  per  cent.;  a  third  of  K.  James ; 
and  a  fourth  of  Charles  2.,  v.hich  allows  but  61.  per  cent.  And  by 
the  statute  of  Jac.  1.  c.  4.  there  shall  be  no  suit  upon  a  penal  sta- 
tute, but  as  therein  directed,  which  does  not  extend  to  the  Court 
of  Exchequer,  unless  the  offence  is  done  in  Middlesex.  But  per 
Hale  C.  B.  —  The  offence  laid  in  the  information  beinn;  for  tak- 
mg  more  than  6/.  per  cent,  shall  be  taken  to  be  grounded  upon 
that  statute  that  prohibits  talcing  more  than  61.  per  cent.,  and  that 
the  law  gives  the  suit  in  ?io  court  in  particular,  and  therefore  it 
it  may  well  be  prosecuted  here  ;  though  if  a  particular  court  had 
been  named,  as  in  21  Jac,  it  would  be  otherwise.  The  court  took 
time  to  advise. 
2Salk.680.  ^"^  nidictment  was  brought  at  the  sessions  before  the  justices 

pl,  1.  The  of  the  peace  at  Hicks' s  Hall  for  usury  contra  formam  statuti ;  and 
Queen  v.  judgment  was  against  the  defendant,  upon  which  a  writ  of  error 

.  mit  1.  2  Ld.  ^yjjg  brought  in  B.  M.,  and  the  iudo;ment  reversed ;  for  the  justices 
S.  C.  3  Salk.     °*  t"^  peace  nave  no  jurisdiction  in  this  case. 

188.  The  King  v.  Bakestraw.  And  in  the  case  of  the  Kins  v.  Pexley,  it  was  admitted  by  the 
counsel  that  moved,  that  upon  the  statute  of  Queen  Elizabeth,  which  prohibits  the  taking 
above  \0l.  per  cent.,  the  justices  of  peace  at  sessions  have  jurisdiction ;  but  insisted  that  they 
have  not  upcu  any  of  the  later  statutes.     2  Barnard.  R.  in  B.  R,  143.  The  King  v.  Pexley. 

Lane,  19.  If  an  information  be  brought  against  two,  upon  the  statute  of 

age  s  case.       usury,  and  one  only  he  found  guilty,  no  judgment  can  be  given  in 

this  case.     Arg.  to  which  the  court  agreed. 
Jenk.  283.  In  an  information  upon  the  statute  of  usury,  the  defendant 

•-  ^i',  ?.  i.^>'-  pleads  nil  debet.  The  jury  find  a  usurious  receipt,  but  do  not 
case.  ^  -fi^^  ^^^y  loan.     A  new  venire  facias  should  be  awarded,  and  not 

a  new  nisi  prius. 
Arg.  Bridg.  Usury  shall  not  he  intended  unless  the  jury  find  it  expressly. 

212.    Webb  and  Jucks  v.  Worfield,  cites  10  Rep.  5Q. 

With 
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With  respect  to  the  law  concerning  evidence  in  case  of  usury, 
it  has  been  ruled,  that  he  wiio  hath  agreed  to  pay  money  upon  a 
usurious  contract,  shall  not  be  admitted  to  give  evidence  upon 
an  information  against  the  usurer,  unless  he  have  paid  off'  the 
whole  debt ;  for  by  such  means  a  man  might  avoid  his  own  act 
and  deed. 

Also,  an  information  for  a  usurious  contract  on  a  loan  of 
money,  cannot  be  supported  by  evidence  of  such  a  contract  on  a 
barwiin  concerninj;  wares  sold. 

[But  where  in  an  action  on  the  statute  for  the  penalty,  the  de- 
claration stated  a  specific  sum  of  money  to  have  been  lent  (in 
which  the  usury  consisted),  but  the  evidence  was,  that  the  loan 
was  part  in  money ^  and  the  rest  in  goods  of  a  known  value,  which 
the  borrower  agreed,  to  take  as  cash  ,•  it  was  holden  to  be  good 
evidence  to  support  the  declaration.] 

In  a  qici  tarn  on  the  statute  of  usury,  the  Chief  Justice  refused 
to  let  the  party  to  the  contract  be  a  witness  to  prove  the  repay- 
ment of  the  money,  because  till  that  was  proved  he  was  no 
witness  at  all. 

[It  has  been  ruled,  however,  in  later  cases,  and  seems  now  to 
be  settled,  that  in  such  an  action,  the  borrower  of  the  money  is  a 
competent  witness  to  prove  the  whole  case,  as  well  the  repayment 
of  the  money,  as  the  other  facts.] 
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Hawk.  P.  C 

C.  82.  §  27. 


Hawk.  P.  C. 

C. 82.  §  28. 

Barbe  v.  Par- 
ker, iH.131. 

283. 


1  Stra.  633. 
Shank,  qui 
tarn,  V.  Payne. 


Smith  V, 

Prager, 

7  Term  R.  60- 

Abralianis  v. 

Bunn, 

4  Burr.  2251. 


11  In  an  action  against  the  defendant  for  penalties  for  discount-   Owen  q.  t.  v. 
"  ^  *  Barlow, 

1  New  R.  101. 


ing  a  bill  for  usurious  interest,  the  evidence  to  fix  the  defendant      '*'  °^' 


was,  that  a  person  named  Broian  demanded  payment,  and  com- 
menced an  action  against  the  acceptor  in  the  defendant's  name ; 
and  on  receiving  the  amount  of  the  bill  and  costs  of  the  pro- 
ceedings, gave  a  receipt  as  agent  for  the  defendant ;  it  was  held 
that  this  alone  was  good  prima  facie  evidence  of  the  defendant 
having  received  the  usurious  interest.  1| 

On  a  motion  for  leave  to  plead  double,  the  court  declared,  that   i  Stra.  498. 
on  non  assumpsit  the  defendant  might  give  in  evidence  a  usurious  ^°l,  Barnard 
contract,  because  that  makes  it  a  void  promise ;  but  in  the  case  nj^  g,,  action 
of  a  specialty,  it  must  be  pleaded.     And  on  the  trial  the  defend-  by  the  in- 
ant  was  admitted  to  that  evidence  upon  the  general  issue,  and  dorsee  against 
the  plaintiff  was  nonsuit.  of^Swhere 

the  defendant  proves  usury  in  the  concoction  or  negotiation  of  the  bill,  the  plaintiff  must  prove 
himself  a  bona  fide  holder,  although  he  have  received  no  notice  to  prove  consideration. 
Wyatt  V.  Campbell,  Moo.  &  Malk.  80.|1 
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YVTAGER  of  law  is  a  particular  mode  of  proceeding,  whereby,  {a)  Actions  of 

in  an  action  of  debt  (a)  brought  upon  a  simple  contract  debt  are  the 
between  the  parties,  without  deed  or  record,  the  defendant  [h)  ^^"^^^  common 

may 
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cases  in  which  may  discharge  himself  by  swearing  in  a  court  in  the  presence  of 
defendant  may  compurgators  (c),  that  he  oweth  the  plaintiff  nothing  in  manner 
bufhe"niaT'  ^^^^  ^°^"^  ^^  ^^^  ^^^^^  declared.  And  this  waging  his  law,  is 
likewise  wage  sometimes  called  making  his  law. 
his  law  in  ac- 
tions of  detinue  and  other  cases,  as  also  in  real  actions,  as  will  appear  in  the  course  of  this  title. 
(A)  In  some  cases,  however,  the  plaintiff  may  wage  his  law.  See  letter  (E).  (c)  According  to 
some,  the  compurgators  should  be  eleven  in  number,  for  which  reason  every  wager  of  law  is 
said  to  countervail  a  jury,  as  the  defendant  must  wage  his  law,  de  duodecimo  vianu,  that  is,  by 
himself  and  eleven  more.  Others  hold  twelve  to  be  necessary ;  but,  according  to  some,  less 
than  eleven  will  suffice.  Tiie  defendant  is  sworn  absolutely  de  Jidelitate,  and  the  compurga- 
tors de  credulitate  ;  that  is,  that  they  believe  what  he  swears  to  be  true.  33  H.  6.  f.  8. 
1  Inst.  295.  sShep.  Abr.  190.  2  Vent.  171.  Anon.  N.B,  It  has  been  said,  that  compur- 
gators are  not  absolutely  necessary  unless  the  plaintiff  demands  them.  2  Keb.  360.  Puckridge 
v.  Brown. 

(a)  When  a  For  the  better  understanding  of  this  title,  which  is  now  in  a 

defendant  has  g^eat  measure  obsolete  (a),  it  will  be  necessary  to  consider  the 

waited  his  law  P  n       •        i        i  ^ 

it  is  a  perpe-  loliowing  heads : 

tual  bar  to  the  plaintiff's  demand,  for  the  law  presumeth  that  no  man  will  forswear  himself; 
but  men's  consciences,  as  Lord  Coke  observes,  are  grown  so  large,  especially  in  this  case  which 
passes  with  impunity  (since  no  indictment  for  perjury  lies  inVager  of  law),  that  it  is  now 
become  customary,  instead  of  bringing  actions  of  debt,  to  bring  actions  upon  the  case  upon  the 
defendant's  promise,  wherein  he  cannot  wage  his  law.  1  Inst.  295.  1  Vent.  2  .  Actions 
oi  detinue  likewise  are  now  seldom  brought,  actions  oi  trover  and  co?2i;er5iow  having  taken  place 
in  their  stead,  where  the  conversion  changes  the  detinue  to  an  action  on  the  case. 

(A)  The  Reason  for  allowing  the  Wager  of  Law. 

(B)  The  Manner  of  waging  Law. 

(C)  At  what  Time  Law  may  be  waged. 

(D)  In  what  Cases  Law  may  be  waged,  and  in  what  not. 

(E)  What  Persons  may  wage  their  Law. 

(F)  Against  whom  Wager  of  Law  lies. 

(G)  In  what  Cases  the  Defendant  is  barred  from  wag- 

ing his  Law,  by  having  examined  the  Plaintiff 
or  his  Attorney. 


(A)  The  Reasons  for  allowing  the  Wager  of  Law, 

2  Inst.  45.  T^HE  reason  wherefore,  in  an  action  of  debt  upon  a  simple 
contract,  the  defendant  may  wage  his  law,  is,  for  that  the 
defendant  may  satisfy  the  party  in  secret,  or  before  witnesses,  and 
all  the  witnesses  may  die,  so  the  law  doth  allow  him  to  wage  liis 
law  for  his  discharge.  And  this  is  peculiar  to  the  law  of  Eng- 
la7i(l,  and  no  mischief  issueth  hereupon ;  for  the  plaintiff  may 
take  a  bill  or  bond  for  his  money ;  or,  if  it  be  a  simple  contract, 
he  may  bring  his  action  upon  his  case,  upon  his  agreement  or 
promise,  which  every  contract  executory  implieth,  and  then  the 
defendant  cannot  wage  his  law. 

It 


(B)  Tlie  Manner  ofxvaging  Laxv. 
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It  hath  been  said,  however,  that  the  oyily  true  reason  of  wager   12  Mod.  67o. 
of  law  is  the  inconsiderahle7iess  of  the  ground  of  the  plaint  iff"' s  dc~  The  City  of 
mand^  and  it  suffices  that  the  nature  of  the  defendant's  discharge  ^1,°"^j"  ^j  . 
be  of  equal  validity  with  the  ground  of  the  plaintiff's  charge.  Per  a^  ar<niinent 
Hatscl  J.  says  Hatsel  J. 

that  the  matter  is  of  no  great  value  that  the  plaintiff  did  not  take  care  to  have  better  security 
for  it  than  the  slippery  memory  of  man,  and  theuncertaintyof  a  verbal  contract;  so  that  since 
the  tie  was  so  slight,  it  is  no  wonder  if  the  law  will  slightly  discharge  it. 

Originally  it  was  not  only  a  privilege  of  the  defendant  to  dis-  l,^  Mod.  678. 
charge  himself,  but  one  which  the  plaintiff  \\adi  when  he  had  no^  Londcn^v? 
witness  of  his  debt,  to  put  the  defendant  under  a  necessity  of  Wood, 
giving  him  his  oath  to  discharge  himself:   so  it  was  a  kind  of 
equity  in  law,  that  the  plaintiff  might  put  him  to  take  his  oath 
that  he  owed  nothing  to  him,  or  confess  the  debt,  rather  than  the 
plaintiff  should  lose  his  debt,  in  cases  where  he  had  no  witnesses 
of  it  at  all,  or  had  some  who  were  then  dead.     Per  Holt  C.  J. 

The  plaintiff's  bare  affirmance  was  formerly  sufficient  to  pnt 
the  defendant  to  wage  his  law ;  but  it  is  provided  by  Magna  ^J^^^gj.  ^1^ 
Charta^  that  "  No  bailiff  shall  put  any  man  to  his  law,  nor  to  London. 
"  an  oath,  upon  bare  saying,  without  witnesses  brought  in." 
Before  this,  as  has  been  premised,  the  plaintiff,  on  his  declar- 
ation on  bare  affirmance,  might  make  the  defendant  swear  there 
was  nothing  due.  At  this  day,  if  the  plaintiff  produce  witnesses 
to  prove  his  demand,  the  court  may  put  the  defendant  to  wage 
his  law  ;  and  in  such  case  the  defendant  is  not  at  liberty  to  cross- 
examine,  any  more  than  where  the  plaintiff  in  a  prohibition  pro- 
duces witnesses  to  prove  his  suggestion. 


2  Salk,  68.5. 
Mood  V.  The 


(B)  The  Manner  of  waging  Law. 

nnHE  manner  of  waging  of  law  is  thus :  he  that  is  to  do  it  must 
bring  six  compurgators  with  him  into  court,  and  stand  at  the 
end  of  the  bar  towards  the  right-hand  of  the  Chief  Justice ;  and 
the  secondary  asks  him,  Whether  he  will  wage  his  law  ?  If  he 
answers  that  he  will,  he  lays  his  right  hand  on  the  book,  then 
the  judges  admonish  him  and  his  compurgators  to  be  advised, 
and  tell  them  the  danger  of  taking  a  false  oath ;  and  if  they  still 
persist,  the  secondary  says,  and  he  that  wageth  his  law  repeats 
after  him  :  Hear  this,  ye  justices,  that  /,  A.  B.,  do  not  owe  to  C.  D. 
the  sum  of  &c.,  nor  any  penny  thereof  in  maimer  and  form  as  the 
said  C.  D.  hath  declared  against  me :  so  help  me  God,  The 
compurgators  then  severally  make  oath,  that  they  believe  he 
swears  truly.  But,  before  the  defendant  takes  the  oath,  the 
plaintiff  is  called  by  the  crier  thrice ;  and  if  he  do  not  appear  he 
becomes  nonsuited,  and  then  the  defendant  goes  quit  without 
taking  his  oath ;  and  if  he  appear,  and  the  defendant  swear  that 
he  owes  the  plaintiff  nothing,  and  the  compurgators  give  it  upon 
oath,  that  they  believe  he  swears  true,  the  plaintiff  is  barred  for 
ever ;  for  when  a  person  has  waged  his  law,  it  is  as  much  as  if  a 
verdict  had  passed  against  the  plaintiff;  if  the  plaintiff  do  not 

appear 


2  Lill.  Abr. 
824.  2  Vent. 
171.  Anon. 
2  Salk.  682. 
Anon. 
||But  it  ap- 
peared in  a 
late  case  to  be 
doubtful  how 
many  compur- 
gators were 
proper,  and 
the  court 
refused  to 
assist  the  de- 
fendant by 
assigning  the 
number.  King 
V.  Williams, 
2  Barn.  &  C.  , 
538.11 
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appear  to  hear  the  defendant  perform  his  law,  so  that  he  is  non- 
suit, he  is  not  barred,  but  may  bring  a  new  action. 


(C) 


At  what  Time  Law  mav  be  waffed. 


flAY  given  for  waging  law  is  peremptory, 
against  one. 


Sid.  066. 
Buckeridge  v. 
Brown.     The 
reporter  says, 


Bro.  Ley 
Gager,  pi.  85 
cites  0  H.  4. 
c.  2.  Brooke, 
tit.  Nonsuit, 
pi.  lO.S.  C. 


5Bulst.5i6.      3J--  P-^ "o-r, ^^.^^^.^^^^j.     P^^r  three  justices 

And  the  de- 

fenilant  cannot  afterwards  waive  it  without  the  plaintiff's  consent,  and  betake  himself  to  th^ 

countrv,  and  upon  his  non-appearance  a  deficit  de  lege  was  entered.     Bulst.  186.    Harrison  v- 

James." But  there  is  a  case  where,  after  the  roil  was  marked  with  a  deficit  de  lege,  and 

costs  assessed,  it  was  moved  and  prayed,  sedente  curia,  that  the  defendant  might  be  demanded 
again,  and  it  was  granted,  and  then  defendant  made  his  law.     Noy,  42,    Anon. 

Where  the  defendant  wages  his  law  i?ista?ite}',  that  is,  the  same 
term  without  day  given  over,  the  plaintiff  need  not  be  called ; 
consequently,  cannot  be  nonsuited.     Thus  — 

In  debt  by  assignees  of  commissioners  of  bankrupts,  defend- 
ant came  in  and  waged  his  Icrjo  instanter^  and  it  was  debated  if 
the  plaintiff  might  be  nonsuited ;  and  at  length  it  was  agreed, 
vide  that  when  inasmuch  as  the  defendant  came  indanter^  that  the  plaintiff  cannot 
defendant  ^  j^g  nonsuited ;  for  which  reason  the  plaintiff  was  not  called^  but 
to  wa^'e  his  ^  ^^^  defendant  waged  his  law  :  and  so  the  plaintiff  was  barred, 
law,  or  at  another  day  in  the  same  term,  to  which  the  phintiflfhas  imparled,  the  plaintifFshall 
not  be  demanded,  nor  can  he  be  nonsuited.  Ibid,  cites  14  H.  4.  c.  19.  b.  3  H.  6.  c.  50.  a.  S.C. 
2  Keb.  560.  by  the  name  of  Puckeridge  v.  Brown. 

But  in  debt  where  the  defendant  tendered  to  make  his  law  im- 
mediately that  he  owed  nothing,  &c.,  because  the  plaintiff  appeared 
in  court,  it  was  awarded  that  the  plaintiff  should  make  his  law ; 
and  this  was  the  folly  of  the  plaintiff,  for  he  might  have  imparled 
to  the  law,  and  then  at  the  day  he  might  have  been  nonsuited.     But 

says,  that  if  he  Brooke  makes  a  quare,  if  he  may  be  nonsuited  at  another  day  in 

had  imparled      ^^^  ^^^^^  ^^^^^^ 

to  the  law, 

?uch  imparlance  ought  to  be  another  term. 

Bro.  Ley  So  in  debt,  the  defendant  tendered  his  law,  and  the  plaintiff 

Gaser,  pi.  96.  imparled  to  a  day  in  the  same  term  ;  there  the  ■plaintiff  shall  not 
be  demanded,  nor  be  nonsuited. ;  for  his  appearance  was  of  record 
the  same  term,  and  if  he  refuses  the  law  he  shall  be  barred. 

It  is  said  that  the  defendant  cannot  pray  to  be  admitted  to  wage 
law  instanter,  after  imparlance,  but  before  he  may,  and  then  the 
plaintiff  cannot  be  nonsuit,  if  the  defendant  perfect  his  law  : 
but,  if  he  wage  his  law  after  imparlance,  the  plaintiff  may  be 
nonsuit. 

In  debt,  the  defendant  waged  his  law,  and  when  he  came  to 
perform  it  the  plaintiff  said,  that  he  who  now  came  is  another  of 
the  same  name,  for  his  action  is  against  J.  S.  the  elder;  and  he  who 
now  appears  is  J.  S.  the  younger,  and  prayed  his  judgment. 
QucEre,  for  the  averment  was  not  granted  or  denied. 

In  debt,  the  defendant  had  day  given  to  wage  his  law,  and  at 
the  day  defendant  was  sick  of  a  burningfever,  whereupon  the  court 
was  moved  for  another  day  for  the  defendant  to  come  and  wage 
his  law,  and  offered  to  make  all  this  good  by  an  affidavit;  but 
the  court  refused,  and  advised  him  to  plead  to  the  country,  and 
so  he  did. 

In 


cites  3  li.  ( 
C.49. 

2  Lill.  Abr 

825. 


Br.  Ley 
Gager,  pi.  91. 
cites  5  E.  4. 
c.5. 


.5  Bulst.  263 
Smink  v. 
Barker. 


(D)  In  'what  Cases  Law  may  he  xcagedy  and  in  xvJuit  not.  349 

In  debt  upon  athitrement  the  defendant  imjpaiied,  and  came  ^°l^'^\  ^^ 
hacJc  the  same  term,  and  tendered  his  laiv  ,-  and  per  cur.  he  shall  cites^'tLe. ' 
have  his  law.  c.  lo. 

So  in  detinue,  the  defendajit  pleaded  in  bar,  and  after  relinquished  Bro.  Plead- 
if,  and -waged  his  latv,   and  well;   for  a  man  may  relinquish  his  "jf^^  P^j^^/' 
plea,  and  plead  the  general  issue,  and   this  shall  be  before  the  ^  j_ 
plea  entered. 

In  iipra^cij^e  quod  reddat,  die  tenant  came  at  the  grand  cape  and   Bro.  Ley 
wan^ed  his  law  o^  non- summons,  and  at  the  day,  S^x.  came  to  make  ^^^^.''Jg'^^'fl,' 
\i\s\2i\y,  ?L\-\Ai\\e  demandant  offered  toimive  the  defcmlt,andpraycd   (,.  7.  " 
that  the  tenant  may  ylead  in  chief.     Per  Finch,  you  cannot  do  so 
unless  the  tenant  will  consent  to  it;  and  the  tenant  was  thereof 
demanded,  and  iwuld  not  consent,  therefore  he  waged  his  law, 
and  the  demandant  took  nothing  by  his  writ :  but  at  the  first  day 
'when  the  tenant  offered  his  law,  the  detnajidant  might  have  released 
the  default,  as  it  seems. 

In  a  jircccipe  quod  reddat,  where  essoign  is  cast  for  the  tenant   ^'^o.  Ley 
at  the  summons  returned,   and  by  his  default  grand  cape  issued;   ^itlTss^H.  g. 
there  he  cannot  wage  his  law  of  non-summons  at  the  day,  unless   c.  23. ;  and 
he  surmises  that  the  essoigJi  was  not  cast  by  him.  see  10  H.  6. 

c.  9.  that  if  he  had  so  surmised,  he  might  wage  his  law.     Ihid. 

(D)  In  what  Cases  Law  may  be  waged,  and  in  what 

not. 

\\/^AGER  of  law  is  alloxmblc  in  five  eases.     First,  in  debt  upon    12  Mod.  670. 
simple  contract,  which  is  the  common  case.      Secondl}',  in  The  City  ofj 
debt  upon  an  award  upon  a  parol  submission.     Thirdly,  in  an  ac-  T'y"    >"  ^' 
count  against  a  receiver  for  receipts  by  his  own  hands.     Fourthly, 
in  detinue,  though  the  bailment  were  by  the  hands  of  another. 
Fifthly,   in  an  amerciaw.ent  in  a  court-baron  or  other  infeiior 
courts  not  of  record ;  and  in  every  of  these  instances,  the  action 
is  grounded  on  a  feeble  foundation,  and  of  small  consideration 
in  law.     Per  Hatsell  J. 

It  is  to  be  observed  likewise,  that  there  is  a  wager  of  law  of  jvb/^.  This 
non-summons  in  actions  real,  as,  where  upon  summons  against  a   summons  must 
tenant,  he  wages  his  law,  saying,  that  he  was  not  summoned  ac-   ^^  °"  ^}'^^ 
cording  to  the  law  of  the  land.      Thus,  —  Srif'agatnst 

an  heir,  must  be  on  the  lands  which  did  descend  ;  or  on  default,  the  tenant  at  the  grand  cape 
may  wage  his  law  of  non-summons. 

If  summons  mp)rcccip)e  quod  reddat  be  served  fifteen  days  before  Bro.  Ley 
the  first  day  of  the  return  of  the  writ,  the  tenant  may  wage  his   ^ager,  pi.  57. 
law  of  non-summons ;  for  fifteen  days  before  the  fourth  day  of  ^^  ^g  " 
the  return  will  not  serve. 

So  it  is  said  in  writ  of  desceif,  that  if  the  sheriff  returns  in  j^^.^  j^gy 
pecEcipe  qiiud  reddat,  that  the  tenant  is  summonedby  J.  N.  and  J.C.,   Gager,  pi.  27. 
where  he  was  not  summoned  but  by  one  of  them,  the  tenant  may  wage  cites  50  E.  3. 

his  law,  that  he  was  not  summoned  accordin<i  to  the  law  of  the  land.  ^'  ^'^'  if"^, 

PT?  i,j  o  ./  per  Belle,  me 

erPuUhorp.  vouchee  in 

rcecipe  quod  reddat  shall  not  wage  his  law,  that  he  was  summoned  upon  the  summons ;  for  he 

need 
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need  not  save  his  default  at  the  grand  cape  ad  valentiam  ;  but  if  he  be  returned  summoned, 
where  he  was  not  summoned,  and  after  grand  cape  ad  valentiam  issues,  he  shall  have  desceit  of 
the  return,  Sfc.     Ibid. 

12  Mod.  679.         But  in  33  H.  6.  c.  8.  in  a  praecipe  qtiodreddat,  the  tenant  made 
The  City  ot       default,  but  appeared   on  the  return  of  the  grand  capias,  and 
Wood."  ^'       pleaded  non-summons,  and  would  conckide  to  the  country,  where 
the  proper  trial  was  by  wager  of  law  of  non-summons  ;  and  the 
question  there  was,  if  he  could  waive  his  plea  of  wager  of  law, 
and  betake  himself  to  a  plea  concluding  to  the  country  ?    And 
the  better  opinion  there  is,  that  he  could  not  put  himself  upon  his 
country,  and  decline  this  wager  of  law;  and  that  case  is. plainly 
out  of  the  statute  of  Magna  Charta,  because  it  is  not  debt,  nor 
simplex  loquela,  but  a  process  of  non-summons,  from  which  he 
was  to  save  himself.     Pei^  Holt  C.  J. 
Bro.  Ley  It  has  been  said,  that  a  man  may  wage  his  law  of  non-siimmons 

Gager,  pi.  105.  in  re-sianmons,  as  well  as  he  may  in  the  original ;  per  B)ia7i  and 
cites  1  L.  5.  Choke,  but  per  Cateshy  contra.  Queer e ;  and  the  writ  was  return- 
able 15  Trin.  and  the  summoners  summoned  him  about  the  I5th  of 
Corpus  Christ! ;  and  therefore,  per  Choke,  he  'may  wage  his  law 
of  non-summons,  that  he  was  not  summoned  according  to  the 
law  of  the  land ;  for  the  law  is,  that  he  shall  be  re-summoned  by 
the  day  in  the  'writ;  but  Catesby  said,  that  he  cannot  wage  his  law 
here  by  conscience,  nor  can  he  wage  his  law  in  re-summons. 

Where  things  are  part  real  and  part  personal,  the  defendant 
may  wage  his  law  sometimes  for  the  whole,  and  sometimes  for 
part  only,  thus  — 
2  Roll.  Abr.  In  detinue  of  a  box  "with  charters  and  muniments,  if  the  plaintiff 

108.  counts  not  of  any  charters  in  particular,  the  defendant  may  wage 

his  law  of  the  whole,  1 9  H.  6.  9. ;  because  before  the  shewing  of 
it,  the  box  and  all  in  it  was  but  a  chattel. 
Id.  ibid.  If  detinue  be  brought  for  a  chest  sealed,  tsoith  money  and  char- 

ters of  land  in  it,  the  law  lies  of  the  whole. 
Id.  ibid.  But  otherwise  it  is,  if  he  declares  of  certain  charters  in  parti- 

cular, and  if  the  ttvvV  be  not  that  the  chest  tvas  sealed. 
Id.  ibid.  In  detinue  of  certain  charters  and  muniments  contained  in  a 

In  such  case  chest,  if  plaintiff  declares  of  one  charter  in  particular,  the  defend- 
waged  Ws  law  ^nt  may  wage  his  law  of  the  residue. 

as  to  all  but  this  particular  charter,  and  did  it  immediately ;  and  the  reason  seems  to  be,  that 
when  it  is  in  a  chest  enclosed,  the  charters  are  of  the  nature  of  the  chest,  which  is  only  a 
chattel :  contra  of  charter  special ;  for  of  this  he  cannot  wage  his  law,  because  it  concerns  frank- 
tenement.    Bro.  Ley  Gager,  pi.  61.  cites  14  H.  6.  c.  1. 

1  Inst.  295.  a.         But  in  ?io  case  "ivhere  a  contempt,  trespass,  deceit,  or  injury  is 

supposed  in  the  defejidant,  shall  he  wage  his  law ;  because  the  law 

will  not  trust  him  with  an  oath  to  discharge  himself  in  those 

cases. 

12.  Mod.  671.        Likewise  where  the  matters  charged  are  facts  notoriously  knoisim. 

Wood"  °"    "^  ^"^'^  ^^^^  there  are  no  precedents  of  wagers  of  law.     Per 

find  per  Holt     Hatsell  3. 

C.J.     The  secrcsy  of  the  contract,  which  raises  the  debt,  is  the  reason  of  the  wager  of  law. 

But,  if  the  debt  arise  from  a  contract  that  is  notorious,  there  shall   be  no    wager  of  law. 

In  debt  upon  a  contract  for  a  sum  in  gross,  wager  of  law  will  lie  ;   but,  if  debt  be  brought 

for  rent  due  ujmi  a  j'arol  lease,  it  will  not  lie;  and  the  reason   is,  because  it  is  in  the 

realty, 
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realty,  and  arises  from  the  taking  of  the  profits  of  the  land,  and  occupation  of  it  in  the 
country,  and  so  the  notoriety  of  the  thing  excludes  the  defendant  from  waging  his  law. 
lUd.esi. 

Agreeable  hereto  it  was  said  by  Holt  C.  J.  that  in  account,  if  2  Salk.  683. 
the  receipt  was  by  the  defendant,  the  defendant  may  wage  his   ^|°"''  ^'-J^^ 
law,  but  not  if  by  the  hands  of  a  third  person  {a) :  it  is  true,  the   London! 
law  is  otherwise  in  detinue  on  a  bailment ;  for  though  the  bail-   (q)  Because 
ment  was  by  the  hands  of  a  third  person,  the  defendant  may   the  receipt  is 
wage  his  law ;  but  here  the  bailment  is  not  traversable,  but  the   traversable  in 
detainer,  and  that  is  the  point  of  the  action,  and  the  delivery   ^^  Ro^IL  Ab'r. 
might  be  private.  109.;  and  be- 

cause it  appears,  from  the  nature  of  the  action,  that  a  third  person  can  prove  the  re- 
ceipt per  Holt  C.J.  12  Mod.  679.;  but  in  account  hy  the  baron  of  receipt  by  the  defendant, 
by  the  hands  of  the  feme  of  the  plaintiff,  the  defendant  may  wage  his  la%y  ;  for  the  baron  and 
feme  are  one  person  in  law;  and,  therefore,  it  is  an  immediate  receipt  of  the  plaintiff  himself. 
Bro.  Ley  Gager,  pi.  54. 

By  the  4  &  5  Annae  16.  it  is  enacted,  that  actions  of  account  4&5Ann.  i6. 
may  be  hxon^\X,  agaimt  a  bailiff  or  receiver  for  receiving  more   sMod.soo. 
than  his  just  share,  and  an  action  of  account  xii-as  brought  upon     ^°^  ^'   ^'""*' 
this  statute  against  defendant,  as  bailiff  ad  mercliandizandum,  who 
waged  his  law ;  and  upon  demurrer,  it  was  objected  that  wager 
of  law  would  not  lie  against  a  haW'xS  ad  merchaiidizandum ;  but  if 
the  action  had  been  bi'ought  against  a  receiver,  and  plaintiff  did 
not  she-iV  by  isohose  hands,  there,  wager  of  law  would  lie  ;  and  so 
it  was  adjudged  in  this  case  for  the  plaintiff. 

There  is  no  act  of  parliament  in  express  words  which  takes   loRep.  I05.a. 
away  wager  of  law  in  action  of  debt  upon  arrearages  of  account ;   '"  ^  """^^  ^^ 
but  at  the  common  law  the  defendant  shall  have  his  law  in  action  j^Ylfride  ^^^ 
of  debt,  brought  upon  arrearages  of  account,  whether  the  account  Denbawd's 
be  before  one  auditor,  or  many,  as  appears  in  38  H.  6.  f.  6.  a.  case. 
But  the  reason  isohy  the  defendant  shall  not  "dcage  his  la-jo  when  the 
account  is  made  before  auditors,  is  upon  the  statute  of  West.  2.  c.  1 1 . 
for  now  this  statute  has  made  the  cmditors  fidges  of  r ecord,  because 
they  are  empowered  thereby  to  commit  the  defendant  to  prison, 
which  none  can  do  but  judges  of  record. 

Also,  when  the  matter  of  the  charge  is  pregnant  with  matter  of  12  Mod.  671. 
law,  there  ought  to  be  no  wager  of  law,  for  that  were  to  swear  to   C^?^^;  London 
the  law ;  as  in  debt  against  husband  for  clothes  taken  up  by  the 
wife,  the  husband  shall  not  wage  his  law  ;  because  it  is  a  point 
of  law,  whether  he  be  liable  or  no,  viz.  whether  the  clothes  were 
for  necessary  apparel  of  the  wife,  without  which  he  is  not  liable. 

In  debt  on  an   arbitrament   (it  is  intended  where  the  sub-  2  Salk.  685. 
mission  is  by  parol)  the  defendant  may  wage  his  law;  because,   Mood  v. The 
though  the  arbitrators,  who  are  strangers,  are  concerned,  yet  the  }^^^Y  °^ 
submission  might  be  secret:   and  that  is  the  foundation  from 
whence  the  debt  arises. 

In  debt  for  an  amerciament  in  a  court-baron,  the  defendant  Id.  ibid. 
may  wage  his  law.  The  reason  is,  because  the  matter  is  of  small 
value  which  concerns  the  lord  only,  transacted  in  j)^is  which 
might  be  without  his  knowledge.  But  in  debt  on  a  judgment 
in  a  court-baron,  the  defendant  cannot  wage  his  law  ;  for  the 
judgment  could   not  be  but   by  confession  or  verdict,    and  it 

was 
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was  in  a  proper  court;  all  which  the  defendant  cannot  by 
his  bare  oath  falsify ;  and  the  authorities  to  the  contrary  are 
not  law;  and  so  it  is  in  debt  on  a  judgment  in  a  court  of  ancient 
demesne. 

In  debt  for  rent  on  a  lease-parol,  the  defendant  cannot  wage 
his  law,  because  his  occupation  is  notorious,  which  is  a  better  rea- 
son than  because  it  savours  of  the  reality ;  and  so  it  is  in  account 
against  a  bailiff  for  the  same  reason,  his  management  and  trans- 
action beino;  notorious. 

In  debt  brought  by  a  gaoler  against  his  prisoner  for  meat  and 
drink,  the  defendant,  jj^r  Holt,  cannot  wage  his  law,  not  because 
the  gaoler  is  obliged  to  find  him  victuals ;  that  is  not  true,  as 
appears  by  Plowd.  68.  a. ;  but  because  the  defendant  is  in 
durance,  and  the  plaintiff  cannot  take  security  from  him  for  re- 
payment ;  for  a  bond  will  be  void,  so  that  he  nmst  be  content 
with  a  promise  :    and  he  did  not  deny  the  case  of  9  Rep.  87. 

the  statute;      ^  gg_  ^^  which  was  debt  by  a  labourer;  it  is  but  just  that  the 

wise  if'he  be     pliiintiff  should  prove  he  was  retained,   rather  than  that  the 

not  retained      defendant  should  be  put  to  wage  his  law.  [a) 

accordincT  to  the  statute.     1  Inst.  295.  a. 


2  Salk.  685. 
Mood  V. 
The  Mayor  of 
London. 


Id.  ibid, 
(a)  The  mas- 
ter shall  not 
wage  his  law, 
because  the 
labourer  is 
compellable 
to  serve  by 


9  Rep.  87.  b. 
Pinchon's 


2  Salk.  6S4. 
Mood  V.  The 
Mayor  of 
London. 


But,  if  a  victualler  or  common  innkeeper  bringeth  an  action 
for  his  guest's  victuals  delivered  to  him,  the  guest  may  wage  his 
law ;  for  a  victualler  or  innkeeper  is  not  compellable  to  deliver 
victuals  till  he  be  paid  for  them  in  hand  :  and  therewith  agreeth 
10  H.  7.  c.  8.  a. 

In  debt  on  a  bye-law  made  by  the  company,  the  defendant  in 
a  case  cited  to  be  in  B.  li.  about  two  years  before,  waged  his  law. 
But  Holt  C.  J.  said  it  was,  because  the  counsel  for  the  plaintiff 
did  not  challenge  it :  for  he  wondered  at  it  then.  But  this  is 
not  so  strong  as  debt  on  a  bye-law  by  a  corporation ;  for  this 
obliges  all  strangers  without  notice ;  but  the  other  only  their  own 
members,  till  notice :  And  the  Chief  Justice  denied  the  case  in  Co. 
Ent.  118.  and  the  case  2  Roll.  Abr.  106.  pi.  9. 

Wager  of  law  lies  not  i?i  quo  minus,  because  the  khig's  revenue 
is  remotely  concerned,  upon  suggestion,  that  the  plaintiff  is  in- 
debted to  the  king,  and  less  able  to  pay  him  by  the  defendant's 
detainer  of  his  debt.  Per  Hatsell  J.,  who  said  this  was  given  as 
a  reason  in  Slade^s  case. 

1  Inst.  295.  a.         In  debt  upon  a  penalty  given  by  statute  the  defendant  shall 

not  wage  his  law\ 
isMod.  G71.          The  very  custom  of  London  excludes  wager  of  law  ni  some 
cites  Bro.  Ley    actions,  as  "in  deU  for  diet,  1  E.  4.  c.6,  Bro.  Examination,  18.  the 
Gager,  i)4.         statute  of  38  E.  3.  c.  5.  before  which  no  wager  of  law  could  be 

against  a  Londoner.     Per  Hatsell  J. 
12  Mod  G83.         ^°'  ^  prescrijHion  prevents  wager  of  law^  and  no  man  can  deny 
The  City  of      it  upon  oath.     Per  Ilolt  C.  J. 
London  v.  Wood. 

2  Vent  261  Wager  of  law  was  denied  in  debt  for  scavage  arising  by  jn'e- 
Mayor,  &c.' of  scription,  and  that  confirmed  by  act  of  parliament. 

London  v.  Dupester.    2  Lev.  106.  S.  C.  by  name  of  Mayor,  &c.  of  London  v.  Deputee. 

In 


4  Rep.  95.  b. 
in  Slade's  case. 
12  Mod.  671. 
The  City  of 
London  v. 
Wood. 
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In  debt  for  a  dut^  growing  by  a  bye-law,  if  the  bye-latxi  be  -^mt  "61 
authorized  hy  letters  jjaient,  no  wager  of  law  lies.  Tlie  Mayor, 

&c.  of  London  v.  Dupester. 
So  in  case  for  toll  granted  by  letters  patent.  Yg^j.  g^^ 

cites  20  H.  7.  In  action  of  debt  for  toll  by  prescription,  you  cannot  wage  your  law  :  per 
Hale  C.  J.,  who  asked  if  th.ey  could  shew  a  precedent  where  a  man  can  wage  his  law  in  an 
action  brought  upon  a  prescription  for  a  duty.    1  Mod.  121.  pi.  2G.  Draper  v.  Bridewell. 

Where  a  person  of  quality  intending  a  marriage  with  a  lady,  2  Mod.  i4i. 
presented  her  with  a  jewel,  and  the  marriage  not  taking  effect,  he     ^^"""""^  ^* 
brouofht  an  action  of  detinue  acrainst  her,  and  she  taking  it  to  be 
a  gift,  offered  to  wage  her  law ;  the  court  was  of  opinion,  that  the 
property  was  not  changed  by  this  gift,  being  to  a  special  intent, 
and  therefore  would  not  permit  her  to  do  it. 

II  In  an  action  of  account,  if  plaintiff  declares  on  a  receipt  by  Walker  v.  Ho- 

the  hands  of  the  defendant,  he  may  wage  his  law,  but  if  by  other  ^''''^J''  Com.  R. 

hands  he  shall  be  ousted  of  his  law.|l  V.Home^^^^' 


Willes,  208. 


(E)  What  Persons  may  wage  Law,  and  what  not. 


A  N  alien  shall  wage  his  law  in  that  language  he  can  speak.  1  Inst.  295.  a. 

A  man  outlawed,  or  attainted  in  an  attaint,  or  upon  an  Id.  Hid. 
indictment  of  conspiracy,  or  perjury,  or  otherwise,  whereby  he 
becomes  infamous,  shall  not  wa/^e  his  law. 

A  man  under  the  ajje  of  twenty-one  years  shall  not  wagfe  his   Jd.  ibid. 

law :  but  a  feme  covert,  together  with  her  husband,  shall  wage     ,    '"^^.^^P 
11  °  •<  o      •why  an  infant 

hei-law.  ^  cannot  wage 

law,  is  said  to  be  because  he  cannot  take  an  oath.    1 1  H.  6.  40. 

Wheresoever  a  man  is  charged  as  executor  or  administrator.  Id.  ibid. 
he  shall  not  wajje  his  law,  for  no  man  shall  wage  his  law  of  an- 
other  man's  deeds. 

So,  where  t'uoo  ought  to  have  their  law,  and  one  is  under  age,   ^i  H.  6.  f.  40. 
both  shall  be  ousted  ;  because  the  infant  cannot,  and  both  oujrht 
to  join  in  plea. 

A  man  who  is  dumb  and  not  deaf,  may  wage  his  law  o^  non~   isE.  3.  f.  5J. 
summons,  and  make  it,  and  shew  his  assent  by  signs.     Adjudged. 

In  an  account  if  the  defendant  before  auditors  pleads  paijment,  30  E.  3.  f.  4.b. 
or  other  thi?igs  giveti  in  satisfaction,  the  j^l a i fit iff'7nai/  ivage  his  law 
of  it,  though  he  be  plaintiff. 

Tenant  who  is  summoned  hy  one  summoner  where  there  ought  to  Bro.  Disceit, 
he  two,  may  wage  his  law  of  non-summons,  according  to  the  law  P'- ii-_"tes 
of  the  land  ;  but  vouchee  shall  not  wage  his  law  of  non-siimmons 
upon  the  writ  of  summons. 

In  fonnedon  against  a  feme  who  made  default,  and  grand  cape  Bro.  Ley 
issued  returnable  15  Mich.,  before  which  day  she  took  haro7i,  and  Gager,  pi.  32. 
at  the  day  appeared  and  v/aged  her  law  of  no7i-summo7is ;    and  "'^^^^^H.  4. 
the  feme  made  her  law  alone  without  her  haron,  and  the  writ 
abated. 

He  who  is  attainted  of  any  falsity ,  or  ispeijured,  shall  not  wage   „      t 

his  law.  /^„„' „  'i  oi 

Lrager,  pi.  81. 

cites  00  H.  G.  c.  32.  2^cr  Lift. 
Vol.  VIII.  A  a  In 
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Bro.  Ley  In  accoimt  the  defendant  upon  his  account  alleged  tallies  of  the 

Gager,  pi.  40.    plainfiffl  by  xdiicli  he  had  received  certain  sums  of  the  monex)^  and 
cites  21  E.  4.      iX^Q  jdaintiff'ixagcd  his  la'Ji'',  that  they  iicere  not  his  tallies ;  and  it 

was  admitted ;  and  so  see  that  the  plaintiff'  may  wage  his  law, 

and  by  it  shall  charge  the  defendant. 
Cro  Eliz  790.        -^  bailiff'i'nay  not  wage  his  law,  but  a  receiver  may. 
Slnfield  V.  Barnfield.    Per  Holt  C.  J.    The  reason  the  book  gives  is,  because  it  is  in  the  realty, 
which  is  as  much  as  to  say,  because  it  is  notorious  to  the  country ;  because  the  country  take 
-.lotice  oi  his  looking  after  the  manor,  and   have  thereby  an  opportunity  of  knowing  that  he 
received  the  rents.    1 2  Mod.  68 1 . 

Hob.  244.  A.  brought  debt  upon  a  joint  contract  against  B.,  C,  D.,  and 

Essmgton  v.  ■£,.  —  E.  sas  outlaxiced,  B.,  C,  and  D.  appeared  by  a  joint  super- 
sedeas. B.  tendered  his  la\ii\  that  he,  with  the  rest  did  not  owe. 
C.  and  D.  plead  nil  debent  per  patriam.  It  was  insisted,  that  B. 
should  not  be  admitted  to  his  law  alone,  because  they  were  all 
charged  as  one  defendant,  being  for  a  joint  debt,  and  so  they 
must  all  answer  together.  But  this  was  held  to  be  unreasonable  ; 
for  if  so,  then  by  joining  others  with  me,  as  joint  defendants,  I 
must  be  subject  to  their  plea,  though  they  would  confess  the 
action  ;  and  though  defendants  may  not  sever  in  dilatories,  yet 
in  bar  they  may :  And  after  divers  motions  and  precedents  pro- 
duced, B.  was  received  to  his  law,  and  the  plaintiflf  nonsuited. 

(F)  Against  whom  Wager  of  Law  lies. 

2  Roll.  Abr.      TN  an  action  brought  by  the  Prince  of  Wales  the  defendant  shall 

1 10.  wage  his  law. 

Palm  14.  ^'^  ^  ^^^^  ^y  ^  inerchant  stranger  it  lies  not. 

Godfrey  and  Dixon's  case. 

Wliere  one  is  indebted  by  specialty  io  a  man  attainted^  the 

Bro.  Ley  king   shall  have  it,   S^c.  contra  if   it  be  without  specialty ;   for 

•f^^'l'r.'i?'  rt  '   there  the  debtor  may  wage  his  law  against  the  person  attainted : 
cites  49  b.  3.  •  1       1  ■  ^  \     •         ^ 

0.  5.    A  man     contra  against  the  king^  though  it  was  upon  contract  only  ;    and 

cannot  wage  therefore  he  shall  be  in  a  worse  case  than  he  was  before,  and  so 

his  law  against  ^j-,g  {.;,-,„  ^\^^\  j,yt  j^^^.g  ^^  jgl^^^  Per  Hamm  and  Holt,  quod 
the  kin-.  Bro.  »,  '  ^ 

T      n  „^..  fion  neiiatur. 
Ley  Gager,  ^ 

pi.  72.  cites  50  E.  5.  c.  1.  4  Rep.  95.  b.  in  a  note  of  the  reporter  it  is  said,  that  in  every  quo 
minus  in  the  Exchequer,  brought  by  the  king's  debtor  against  one  who  is  indebted  to  him 
upon  simple  contract,  the  defendant  shall  not  have  his  law  for  the  benefit  of  the  king,  as 
appears  in  8  H.  5.  Ley,  G6".  10  H.  7.  c  6.,  and  yet  there  the  king  is  not  party;  a  fortiori 
where  such  debt  or  duty  is  forfeited  to  the  king,  arid  he  is  the  sole  and  immediate  party. 

For  debt  forfeited  to  the  king  by  common  law  no  ley  gager  lies.    Cro.  Car.  187.  Morgan  V. 

Green. 

Bro.  Ley  1^1  a  quo  minus  in  Scaccario  against  him  who  uswped  upon  the 

Gager,  pi.  102.  possession  of  the  Jang  'vchich  'vcas  leased  to  the  plaintiff,  so  that  he 

cites  52  H.  6.     could  not  pay  his  farm  to  the  king,  the  defendant  may  wage  his 

^'  "'*■  law,  as  appears  in  a  shoit  note  there,  where  it  is  said,  that  in 

4  E.  4.  it  was  adjudged  that  a  man  may  wage  his  law  in  a  quo 

minus ;  but  contra  anno  8  H.  5.  tit.  Ley,  pi.  QQ.  in  Fitz.  which 

was  agreed  for  law.     oo  H.  8. 

Nov,  112,  In  debt  by  assignee  of  commissioners  of  bankrupts  the  defend- 

Osboine  v.        ant  pleaded  nil  debet,  and  waged  his  law :   and  the  court  held  that 

Bradshaw,         \^q  might,  though  the  interest  and  power  to  sue  in  his  own  name 

be 
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be  good  to  the  pliiintifFby  the  statute  of  bankrupts.    But  other-  cites  10H.7. 
wise,  if  the  duty  itself  had  been  ori<rinally  due  by  the  statute,      c.  is. 

If  an   infant  be  plaintiff,  the  defendant  shall  not  wage  his   1  Inst.  295.  a. 
law. 

An  action  doth  not  lie  against  an  executor  \\\)on  a  concessit  sol-  Sti.  199. 
vere  of  the  testator  upon  a  special  custom,  per  RoUe  C.  J.,  for  ^lodges  v. 
this  would  be  to  charge  an  executor  in  an  action  of  debt,  where     '^"^'' 
he  may  by  the  law  wage  his  law,  and  an  action  of  debt  lies  not 
against  the  executor  upon  a  simple  contract  made  by  the  testator. 
Adjournatur. 

(G)  In  what  Cases  the  Defendant  is  barred  from 
waging  his  Law,  by  having  examined  the  Plaintiff  or 
his  Attorney. 

•T^HE  defendant's  right  of  examining  the  plaintiff,  or  his  attor- 
ney, is  founded  on  the  5  H.  4.  c.  8.  by  which  it  is  provided, 
That 

To  esche-iV  mischiefs  li^hich  he  as  tvell  iioithin  London  as  other  if  before  this 
places,  of  that  divers  feigned  suits  of  debt  have  hcen  taJcen  hy  the  statute  a  man 
people  of  the  said  places  against  divers  people,  surmising  that  they  had  entered 

accounted  before  their  apprentices,  and  sometimes  other  their  ser-  '"*°  f!  ^5" 

*y  ,  -^-^         .  .  .  count  beiorG 

vafits,  auditors  assigned,  of  divei^s  receipts,  duties,  and  contracts  x.^,q  auditors 

had  bet-joixt  them,  and  that  they  ^sere  found  in  arrearages  upon  the  for  a  thing 
account  in  divers  great  sums,  "dohere  there  ivas  never  receipt  nor  )vhich  lay  not 
duty  bet'iSoixt  such  parties,  to  the  intent  to  make  them  against  vcliom  i"^^^"^''|^^ 
such  suits  li'ere  taken,  to  put  them  in  inquest,  and  to  put  them  from  found  him  in- 
the  isoaging  of  their  lavD  ;  the  judges  before  "whom  such  actions  shcdl  dcbted,  upon 
he  sued  in  cities  and  boroughs  shall  have  po'iScer  to  examine  the  at-  which  tlie 
tornies,  and  others,  and  thereupon  to  receive  the  defendants  to  their  ^^^^  hrought 
la'w,  or  to  try  the  same  by  inquest  after  the  discretion  of  judges.         asainst  him  it 
was  no  plea  for  the  defendant,  that  the  matter  lay  not  in  account ;  for  it  was  his  folly  to  enter 
into  the  account ;  and  so  at  the  common  law  the  defendant  was  without  remedy.     But  now 
by  this  statute  he  may  tender  his  law,  and  pray  that  the  party  be  examined,  whether  it  lies  in 
account  or  not,  and  if  it  be  found  that  it  does  not,  the  defendant  shall  make  his  law  andszo  his 
way ;  but  by  the  common  lav/,  the  defendant  ought  to  answer  to  the  debt,  which  is  the  end 
of  the  account,  and  the  judgment  of  the  auditors,  and  the  matter  of  account  is  only  convey- 
ance.    Per  Frowike^\ie{\\.S2.  b.  pi.  3. It  seems,  by  the  meaning  of  this  statute  of  the 

examination  of  the  attorney  of  the  plaintifFin  debt  upon  arrearages  of  account  before  iiuditors, 
the  luager  of  law  does  not  lie,  but  \\vAt  nihil  debet  jjer  2:>atriam  shall  be  received  in  debt  upon 
arrearages  of  account  before  auditors.  E  contra,  50  E.  3.  against  gaoler,  for  escape  of  one  con- 
demned before  auditors  assigned.     Dy.  145.  pi.  63.  Wise's  case. 

In  debt  upon  arrears  of  account,  the  defendant  tendered  his  laxv  Bro.  Examin- 

and  vrai/ed  that  the  plaintiff  be  examined,  and  so  he  xvas,  and  said  '^^T'^f}',}^: 
■     •11  71         i-iii£"i  Cites  ly  ri.  o. 

upon  oath  that  it  is  as  he  has  counted,  by  which  the  detendant  was   ^  ^~^ 

compelled  to  answer  without  his  law  :  and  so  see  that  where  the 

defendant  prays  that  the  plaintiff  be  examined  or  sworn,  this  is 

peremptory  to  the  plaintiff  in  this  point,  and  so  is  the  ley  gager 

of  the  part  of  the  defendant,  and  so  is  the  oath  of  the  plaintiff 

in  London  by  the  custom,  tehere  if  the  defendant  prays  that  the 

plaintiff' shew  his  declaration,  and  he  do  so,  there  tlie  defendaiit 

by  this  shall  be  condemned. 

A  a  2  So, 
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Bro.  Examin- 
ation, pi.  15. 
cites  14  H.  4. 
c,  19.  If  the 
r.ttorney  re- 
fuses to  be  ex- 
amined the 
defendant 
shall  be  admitted  to  his  law 

Bro.  Examin- 
ation, pi.  5. 
cites  3  H.  6. 
C.46.  S.  p. 
Bro.  Examin- 
ation, pi.  6. 
cites  9  H.  6. 
c.  8.S.  P. 
Ibid.  pi.  7. 
cites  9  H.  6. 
c.  58.  Where 
executors 


So,  in  debt  upon  arrears  of  account^  defendant  jn'ayed  that  the 
plaiiiiiff's  ottoriinj  be  examined  if  the  matter  lies  in  aceount ,-  and 
so  he  was,  notwithstanding  that  no  issue  was  tendered  ;  and  upon 
examination  of  the  attorney,  it  appeared  that  it  ijcasfor  stuffbought 
by  the  defendant  of  the  j)laintiffi  for  which  he  tendered  his  law 
and  was  admitted. 


Bro.  Examination,  pi.  35.  cites  53  H.  6.  c.  24. 
In  debt  by  two  exeaiiors,  who  counted  of  arrears  of  account  made 
in  the  time  of  their  testator ,-  the  defendant  tendei'ed  his  laxv,  that 
he  owed  them,  and  prayed  that  they  be  examiyied ;  and  the  opinion 
of  the  court  was  that  they  shall  be  examined  of  another's  deed : 
contra  of  an  attorney  ,-  for  he  may  have  information  of  his  master, 
4'c.  And  the  cause  of  this  examination  given  by  the  statute  is,  that 
if  it  he  found  upon  examination  of  the  party  upon  a  book  that  the 
matter  does  not  lie  in  account,  then  the  law  lies  ;  and  so  this  case 
is  out  of  the  case  of  the  statute  of  examinations,  by  the  opinion 

of  the  court. 

bring  action, 

or  where  action  is  brought  against  them,  exam'mation  does  not  lie  ;  for  this  is  to  have  the  ley 
gager  and  executors  cannot  ivage  their  laiv.  Bro.  Examination,  pi.  22.  cites  20  E.  4.  c.  5.  per 
Brian,  and  Littleton. — Debt  by  an  executor  upon  arrears  of  account  before  auditors  in  the  time  of 
the  testator,  the  defendant  tendered  his  lav.-,  and  praj-ed  that  the  plaintiff  be  examined,  and 
the  executor  was  examined,  though  it  was  of  another's  deed,  but  not  precisely,  whether  he  saw 
or  heard  of  tlie  account,  or  was  present  at  it;  but  whether  any  matter  which  proves  that  it  lay 
in  account.,  came  to  his  hands,  and  of  other  points  at  the  discretion  of  the  justices,  but  not  of  the 
truth  of  the  deed  precisely ;  and  upon  the  examination  it  was  awarded,  that  the  defendant 
answer  without  his  law;  quod  nota.  Bro.  Examination,  pi.  19.  cites  21  H.  6.  c.  54,  55.  —  Bui, 
'\i  siu:h  action  was  brought  against  an  executor,  the  plaintiff  shall  be  examined.     Ibid. 
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1  Inst.  365.  a. 
(a)  There  are 
also  warran- 
ties of  goods 
and  chattels 
upon  con- 
tracts ;  but 
warranties  of 


A  WARRANTY  (concerning  freeholds  and  inheritances)  {a)  is 
a  covenant  real  annexed  to  lands  or  tenements,  whereby  a 
man  and  his  heirs  are  bound  to  warrant  the  same,  and  either 
upon  voucher,  or  by  judgment  in  a  writ  of  "ocarrajitia  chart<v, 
to  yield  other  lands  and  tenements  to  the  value  of  those  that  shall 
be  evicted  by  a  former  title,  else  it  may  be  used  by  way  of 

lands7&c7oniy   rebutter. 

are  here  spoken  of. cO'  For  warranties  of  goods  and  chattels,  see  Vol.  I.  tit.  Actions  on  the 

Case,  letter  (E). 

Ld.  CoAe says.        For  the  better  consideration  of  this  subject,  we  shall  reduce  it 

that  the  learn-  ^nder  the  following  heads,  under  which  we  shall  examine,  — 
iiig  of  warran-  . 

tics  is  one  of  the  most  curious  and  cunning  learnings  of  the  law,  but  the  subtlety  out  of  this 
learning  is,  as  will  be  shewn,  greatly  abridged  by  the  statute  law. 

(A)  The  several  Kinds  of  W^arranties. 

CB)  To  what  Things  a  Warranty  may  be  annexed. 

^    ^  ^  (C)  What 


(A)  The  several  Kind^  of  Warranties.  ^^t 

(C)  What  Words  and  Clauses  in  a  Deed  will  make  a 

Warran  y. 

(D)  What    shall    be    deemed    a    good    Warranty  in 

peed. 

(E)  What    shall    be    deemed    a    good   Warranty    in 

Law. 

(F)  Of  the  Nature  of  a  lineal  Warranty,  and  how  far 

it  shall  bind. 

(G)  What  shall  be  deemed  sufficient  Assets  to  make  a 

lineal  W'arranty  a  Bar. 

(H)  Of  the  Nature  of  a  collateral  Warranty  at  Com- 
mon Law,  and  how  far  it  shall  bar. 

( I )  Of  the    Alterations   introduced  by   the    Statute 
Law. 

(K)  What  shall  be   deemed  Warranties   by  Disseisin, 
Abatement,  or  Intrusion. 

(L)  Of  the  Effects  of  Warranty  in  Deed. 

(M)  What  Use  may  be  made  of  a  Warranty  in  Deed. 

(N)  Who  may  take  Advantage  of  a  Warranty,   and 

against  whom. 
(O)  When  a  Warranty  shall  be   said   to  be  defeated, 

determined,  suspended,  or  avoided. 

(P)  How  Warranties  shall  be  expounded. 


(A)  The  several  Kinds  of  Warranties. 

YY  ARRANTIES,  in  their  more  general  divisions,  are  of  two 
kinds. 

Fi>t,  a  wai-ranty  in  deed,  or  an  express  warranty,  which   is   2  Inst.  365. 
when  a  fine  or  feoffment  in  fee,  or  a  lease  for  life  is  made  by  deed, 
which  has  an  express  clause  of  warranty  contained  in  it,  as  when 
a  conusor,  feoffor,  or  lessor,  covenants  to  warrant  the  land  to  the 
conusee,  feoffee,  or  lessee. 

Secondly,  a  warranty  in  law,  or  an  implied  warranty,  which  is 
when  it  is  not  expressed  by  the  party,  but  tacite  made  and  implied 
by  the  law. 

A  warranty  in  deed  is  either  lineal  or  collateral. 

A  lineal  warranty  is  a  covenant  real,  annexed  to  the  land  by   1  Inst.  3T0. 
him  who  either  was  owner  of  or  might  have  inherited  the  land, 
and  from  whom  his  heir  lineal  or  collateral  might  by  possibility 
have  claimed  the  land  as  heir  from  him  that  made  the  warran t^'. 

A  a  3  A  col- 
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A  collateral  warranty  is  made  by  him  that  had  no  right,  or 
possibility  of  right  to  the  land,  and  is  collateral  to  the  title  of  the 
land. 
Litt.  sec.  698.        Also,  there  is  a  warranty  which  commences  by  disseisin  or 
wrong. 

WaiTanties  hkewise  may  be  said  to  be  either  general,  viz.  by 
one  and  his  heirs  to  another  and  his  heirs ;  or  jiarticular,  and 
restrained  to  a  certain  person. 

(B)  To  what  Things  a  Warranty  may  be  annexed. 

1  Inst.  366.  A  WARRANTY  may  not  only  be  annexed  to  freeholds,  or  in- 
heritances corporeal,  which  pass  by  livery,  as  houses  and 
lands ;  but  also  to  freeholds  or  inheritances  incorporeal,  which  lie 
in  grant,  as  advowsons ;  and  to  rents,  commons,  estovers,  and  the 
like,  which  issue  out  of  lands  or  tenements  :  and  it  may  not  only 
be  annexed  to  inheritances  ^?^  esse,  but  also  to  rents,  commons, 
estovers,  ^-c.  newly  created.  As  a  man  (some  say)  may  grant  a 
rent,  S,-c.  out  of  land  for  life,  in  tail,  or  in  fee  with  warranty ; 
for  though  there  can  be  no  title  precedent  to  the  rent,  yet  there 
may  be  a  title  precedent  to  the  land  out  of  which  it  issueth  before 
the  grant  of  the  rent,  which  rent  may  be  avoided  by  the  recovery 
of  the  land,  in  which  case  the  grantee  may  help  himself  by  a 
'ii:arra7itia  c/iartce  upon  the  especial  matter.  And  so  warranty 
in  law  may  extend  to  a  rent,  t$x.  newly  created;  and  therefore 
if  a  rent  newly  created  be  granted  in  exchange  for  an  acre  of 
land,  this  exchange  is  good,  and  every  exchange  implieth  a 
warranty  in  law.  And  so  a  rent  newly  created  may  be  granted 
for  owelty  of  partition. 

Id.  ibid.  If  a  man  seised  of  a  rent-seek,  issuing  out  of  the  manor  of  Dale, 

taketh  a  wife,  and  the  husband  releaseth  to  the  tertenant,  and 
warranteth  te7iementa  jorcedicta,  and  dieth,  and  the  wife  bringeth  a 
writ  of  dower  of  the  rent,  the  tertenant  shall  vouch,  for  that 
albeit  the  release  enured  by  way  of  extinguishment,  yet  the 
warranty  extendeth  to  it,  and  by  the  warranty  of  the  land,  all 
rents,  ^x.  issuing  out  of  the  land,  that  are  suspended  or  dis- 
charged at  the  time  of  the  warranty  created,  are  warranted  also. 

1  Inst.  589.  a.  But  a  warranty  doth  not  extend  to  any  lease,  though  it  be  for 
many  thousand  years,  or  to  estates  of  tenant  by  statute  staple, 
or  merchant  or  elegit,  or  any  other  chattel,  but  only  to  free- 
holds or  inheritances.  And  this  is  the  reason,  that  in  actions 
which  lessee  for  years  may  have,  a  warranty  cannot  be  pleaded 
in  bar ;  as,  in  an  action  of  trespass,  or  upon  the  statute  of  5  R.  2. 
and  the  like.  But  in  such  actions,  which  none  but  a  tenant  of 
the  freehold  can  have,  as  upon  the  statute  of  8  H.  6.  assise,  or 
the  like,  there  a  warranty  may  be  pleaded  in  bar. 

1  Inst.  385.  a.  A  warranty  may  be  made  upon  any  kind  of  conveyance,  as 
upon  fines,  feoffments,  gifts,  Sfc.  Also  a  warranty  may  be  made 
by  and  upon  releases  and  confirmations  made  to  the  tenant  of  the 
land,  although  he  who  makes  the  lease  or  confirmation  has  no 
right  to  the  land,  Sfc.  And  yet  some  have  hclden,  that  no  war- 
ranty 


(D)   What  shall  be  deemed  a  good  Warranty  in  Deed. 

ranty  can  be  raised  upon  a  bare  release  or  confirmation,  without 
passing  some  estate,  or  transmutation  of  the  possession.  But 
the  law  is  otherwise ;  for  if  A.  be  seised  of  lands  in  fee,  and  B, 
release  to  him,  or  confirm  his  estate  in  fee  with  warranty  to  him, 
his  heirs  and  assic;ns,  this  warranty  is  good,  and  both  the  party 
and  his  assignee  sliall  vouch. 
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(C)  What  Words  and  Clauses   in  a  Deed  will  make 

a  Warranty. 


1  Inst.  384. 


Id.  ibid. 
Litt.  sect.  733. 
5  Rep.  17, 18. 
Spencer's  case. 

1  Inst.  384. 

5  Rep.  18. 
Spencer's  case. 

1  Inst.  584. 
4  Rep.  81. 
Noke's  case. 
Dyer,  42. 
1  Inst.  383. 


Dyer,  42. 


T^HE  word  warranfho,  or  warrant,  is  the  only  apt  and  effectual 
word  to  make  an  express  warranty  or  a  warranty  in  deed, 
and  therefore  this  word  is  used  in  fines. 

And  the  words  dcfendo,  or  acquiito,  although  they  are  com- 
monly used  in  deeds,  yet  of  themselves,  without  the  other,  will  not 
make  a  warranty. 

The  words  dedi  ct  concessit  or  dedi  only,  in  a  feoffment,  make,  a 
warranty,  when  an  estate  in  fee  or  inheritance  passes  by  the  deed. 

But  the  word  coiiccssi  only,  or  demisi  et  concessi,  do  not  make 
such  a  warranty,  in  the  case  of  a  freehold  or  Inheritance. 

And  by  force  of  the  statutes  oi  Biga?ms,  chap.  6.  deal  is  made 
an  express  warranty  during  the  life  of  the  feoffor. 

If  a  man  by  deed  warrants  land  to  J.  S.  and  his  heirs,  and  the 
warrantor  does  not  bind  his  heirs  to  the  warrantee ;  or  does 
not  warrant  to  J.  S.  and  his  heirs,  but  to  J.  S.  and  his  assigns, 
these  are  good  warranties. 

But  if  a  man  makes  a  feoffment  in  fee,  and  warranty  to  the 
feoffee  only,  without  naming  his  heirs,  there  the  warranty  shall 
endure  only  for  life,  because  it  is  taken  strictly.  And  yet  if  the 
feoffee  recovers  in  value,  he  shall  recover  fee-simple,  because  he 
loses  fee-simple. 

If  a  man  makes  a  feoffment  to  one  and  his  heirs,  and  binds 
himself  and  his  heirs  to  warranty  ai^ainst  all  people,  and  does  not 
say  with  certainty  to  whom,  nor  for  how  long  he  will  warrant, 
yet  the  feoffee  will  have  a  fee-simple  in  the  warranty,  as  he  had 
in  the  land:  but,  if  the  intent  of  the  warranty  appears  plainly  by 
express  words,  the  warranty  shall  extend  no  farther. 

(D)  What    shall    be    deemed    a    good   Warranty    in 

Deed. 

A   WARRANTY  in  deed,  or  an  express  warranty,  as  has  been 
"^  said,  is  created  only  by  the  word  'is:arrant.     And 

It  is  to  be  premised,  that  to  every  good  warranty  in  deed,  in 
order  that  it  may  bar  and  bind,  these  following  circumstances  are 
requisite. 

First,  That  the  person  that  warrants  be  a  person  able ;   for  if  i  Inst.  56\ 
an  infant  makes  a  feoffment  in   fee  of  land,  and  thereby  binds 
him  and  his  heirs  to  warrant  the  land,  in  this  case,  although  the 
feoffment  be  only  voidable,  yet  the  warranty  is  void. 

A  a  4  *  But, 


Jd.  ibid. 
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1  Inst.  367.  b.  Qut,  if  a  man  of  full  age  and  an  infant  make  a  feofTment  in 
fee  with  warranty,  this  warranty  is  not  void  in  part,  and  good  in 
part ;  but  it  is  good  for  the  whole  against  the  man  of  full  age,  and 
void  as  to  the  infant. 

Secondly,  That  the  warranty  be  made  by  deed  in  writing ;  for 
if  a  man  makes  a  feoffment  by  word,  and  by  word  binds  him  and 
his  heirs  to  warrant  the  land,  this  is  not  a  good  warranty. 
1  Inst.  586.  So,  if  a  man  gives  land  to  another  by  his  last  will,  and  thereby 

binds  him  and  his  heirs  to  warrant  it ;  this  warranty,  although 
the  will  be  in  writing,  is  void,  because  a  will  in  writing  is  no 
deed. 
10  Rep.  96.  Thirdly,  That  there  be  some  estate  to  which  the  warranty  is 

annexed  that  may  support  it;  for  if  one  covenant  to  warrant  land 
to  another,  and  make  him  no  estate,  or  make  him  an  estate  that 
is  not  good,  and  covenant  to  warrant  the  thing  granted ;  in  these 
cases  the  warranty  is  void. 
•^'^-  *<^«^'  Likewise,  if  the  estate  to  which  the  warranty  is  annexed  is 

determined,  the  warranty  dependent  on  it  is  determined  likewise. 
Thus,  if  a  man  maketh  a  gift  in  tall,  and  warranteth  the  land  to 
him  and  his  heirs,  and  afterwards  tenant  in  tail  maketh  a  feoff- 
ment and  dieth  without  issue,  he  shall  not  rebut  the  donor  in  a 
formedon  in  reverter,  because  that  the  estate  to  which  the  war- 
ranty is  annexed  is  determined. 
1  Inst.  378.  Fourthly,  That  the  estate  to  which  the  warranty  is  annexed, 

5  Kep.  17.         \^Q  gyj.}^  ^j-,  estate  as  is  able  to  support  it,  and  therefore  that  it  be 
cl^Q^  a  lease  for  life  at  the  least ;  for  if  one  makes  a  lease  for  years  of 

land,  and  binds  himself  and  his  heirs  to  warrant  the  land  ;  this 
is  no  good  v,^arranty,  neither  will  it  have  the  effect  of  a  warranty ; 
but  this  may   amount  to  a  covenant,    on  which    an   action  of 
covenant  may  be  brought, 
ilnst.  12.  Fifthly,  That  the  warranty  descends  upon  him  that  is  heir  of 

Litt.  sect.  735.  the  whole  blood  by  the  common  law  to  him  that  made  the  wai- 

ecause  a         rantv,  and  not  upon  another :    for  if  tenant  in  tail  in  horoiit'h 
warrantvcan-  «'?  .     r  -i  i    .         .  i     ? 

not  oo  accord-  ■t^nglis/i  cliscontmues  the  tail,  and  has  issue  two  sons,  and  the 

ing  to  the  na-    uncle  releases  to  the  discontinuee  with  warranty,  and  dies  ;  this 

ture  of  tene-     js  no  jjood  warranty  to  bind  the  younger  son. 

ments  by  the  *="  -^  ^         & 

custom,  &c.,  but  only  according  to  the  form  of  the  common  law.    Litt.  ibid. 

1  Inst.  12.  So,  if  in  this  case  tenant  in  tail  discontinues  the  tail  with  war- 

Litt.  735.,  and  ranty,  S^c.  having  two  sons,  and  dies  seised  of  other  lands  in  the 

it  is  there  same  boroucjh  in  fee-simple,  to  the  value  of  the  land  in  tail ;  the 
added, that  •  ^  u  i  i       ^u- 

the  younger  youuger  son  is  not  barred  by  this  warranty. 

8on  shall  not  be  barred,  though  assets  in  fee-simple  descend  to  him  from  his  father. 

Litt.  sect.  718.        So,  if  one  gives  his  land  to  the  eldest  son  and  the  heirs  male 

The  reason  is,    of  his  body,  tlie  remainder  to  the  second  son,  Sfc.  and  the  eldest 

because  the       aliens  with  warranty,  havino;  issue  a  daughter  and  dies  ;  this  is 
warranty  ue-  .  ,  »     *     i        ^u  i 

bcended'to        "°^  ^  good  warranty  to  bar  the  second  son. 

the  daughter  o    the  elder  son,  and  not  to  the  second  son.    Litt.  ibid. 

Litt.  737.  So,  if  tenant  in  tail  has  issue  tvv'o  daughters  by  divers  venters, 

and  dies,  and  they  enter,  and  a  stranger  disseises  them,  and  one 
of  them  releases  all  her  right,  and  binds  her  and  her  heirs  to 

warrant 
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warrant  it ;  in  this  case  the  warranty  is  not  good  to  bar  the  sister, 
because  they  are  of  half  blood  only,  and  the  one  cannot  be  heir 
to  the  other  according  to  the  course  of  the  common  law. 

So,  if  two  brothers  be  by  demi-venters,  and  the  eldest  release   i  Inst.  587. 
with  warranty  to  the  disseisor  of  the  uncle,   and  dies  without 
issue  ;  this  is  no  good  warranty  to  bar  the  younger  brother ;  for 
a  warranty,  as  has  been  said,  must  descend  upon  him  that  is 
heir  at  the  common  law  to  him  that  made  it. 

Sixthly,  It  is  necessary  that  he  that  is  heir  do  continue  to  be  Litt.  sect.  745. 
so,  and  that  neither  the  descent  of  the  title  nor  the  warranty  be 
interrupted ;  for  if  one  binds  him  and  his  heirs  to  warranty,  and 
after  is  attainted  of  treason  or  felony,  and  dies  ;  this  warranty 
does  not  bind  his  heir. 

So,  if  tenant  in  tail  be  disseised,  and  after  release  to  the  dis-  Id.  746. 
seisor  with  warranty,  and  after  the  tenant  in  tail  be  attainted  of  'Ihe  reason  is, 

felony,  and  have  issue  and  die :  this  warranty  will  not  bind  the  [^^     .^  "°." 

•"  »  .'  thing  in  this 

issue.  (^asg  niaketh  a 

continuance  but  the  warranty,  which  cannot  descend  to  the  issue  in  tail,  because  the  blood 
between  the  issue  and  him  that  made  the  warranty  is  corrupt.     Id.  ibid. 

Seventhly,  Tliat  the  estate  of  freehold  that  is  to  be  barred  be  loRep.  96. 
put  to  a  right  before  or  at  the  time  of  the  warranty  made,  and  ^s}™or  * 
that  he  to  whom  the  warranty  descends  have  then  but  a  right  of 
the  land  ;  for  a  warranty  will  not  bar  an  estate  of  freehold  or 
inheritance  in  esse,  in  possession,  in  reversion,  or  remainder,  that 
is  not  displaced  and  put  to  a  right  before  or  at  the  time  of  the 
warranty  made,  though  after  at  the  time  of  the  descent  of  the 
warranty,  the  estate  of  freehold  or  inheritance  be  displaced  and 
devested. 

And  therefore  if  there  be  a  father  and  son,  and  the  son  have  jj^  {^^^ 
a  rent-service,  suit  to  a  mill,  rent-charge,  rent-seek,  common  of  The  reason  is, 
pasture,  or  other  profit  apprender  out  of  the  land  of  the  father,  for  that  the 
and  the  father  make  a  feoffment  in  fee  with  warranty,  and  die ;  ^°",p^^  •^'^  j   r. 
this  shall  not  bar  the  son  of  the  rent,  common,  Sfc.  th^  ^g,,;.  ^j. 

common  at  the  time  of  the  warranty,  and  he  who  is  in  possession  needeth  not  put  in  his  clainiy 
either  to  avoid  the  fine  or  collateral  warranty. 

And  although  the  son,  after  the  feoffment  with  warranty,  and  Id.  ibid. 
before  the  death  of  the  father,  had  been  disseised,  and  so  being  Because  he 
out  of  possession  the  warranty  had  descended   upon  him,  yet  ^y^'"''anty  at 
this  warranty  shall  not  bind  him.  the  creation  of 

it  did  not  extend  to  any  estate  of  freehold  or  inheritance  in  esse. 

So,  if  my  collateral  ancestor  releases  to  my  tenant  for  life  with  Id.  Hid. 
warrant}',  and  dies,  and  this  warranty  descends  upon  me;  this 
shall  not  bind  my  reversion  or  remainder. 

But,  if  in  the  case  before,  the  son  be  disseised  of  the  rent,  S)-c.  Id.  ibid. 
and  affirm  himself  to  be  disseised  by  the  bringing  of  an  assize, 
(for  otherwise  he  shall  not  be  said  to  be  out  of  possession  of  a 
rent,  or  the  like,)  and  after  the  father  release  with  warranty,  and 
die ;  in  this  case,  the  collateral  warranty  shall  bar  and  bind  the 
son  of  his  rent,  ^c. 

And  if  in  the  last  case  my  tenant  for  life  be  disseised,  and  my  jd.  ibid. 

ancestor 
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Because  my      ancestor  release  to  the  disseisor  with  warranty,  and  die  ;  this  is 

STsTh'e'''      ^  S°°^  warranty  to  bind  and  bar  me. 

estate  of  the  tenant  for  life,  was  devested  at  the  time  of  the  warranty  made. 


Litt.  734. 


1  Inst.  370. 


1  Rep.  140.  b. 
Chudleigh's 


Eighthly,  That  the  warranty  take  effect  in  the  hfetime  of  the 
ancestor,  and  that  he  be  bound  by  it ;  for  the  heir  shall  never 
be  bound  by  an  express  warranty,  but  where  the  ancestor  was 
bound  by  the  same  warranty,  and  therefore  a  warranty  made  by 
will  is  void. 

Ninthly,  That  the  heir  claim  in  the  same  right  that  the  an- 
cestor does  ;  for  if  one  be  a  successor  only  in  a  case  of  a  corpora- 
tion, he  shall  not  be  bound  by  the  warranty  of  a  natural  ancestor. 

Tenthl}',  That  the  heir  that  is  to  be  barred  by  the  warranty  be 
of  full  age  at  the  time  of  the  fall  of  the  w^arranty  ;  for  if  the 
ancestor  make  a  feoffment,  or  a  release  with  warranty,  and  the 
heir  at  this  time  be  within  age,  and  after  he  die,  and  the  war- 
ranty descend  upon  him  within  age ;  this  warranty  shall  not  bind 
him :  but,  if  he  become  of  age  after  the  warranty  of  the  ancestor, 
and  before  his  death ;  in  this  case  the  warranty  may  bar  him ; 
therefore  he  must  take  care  not  to  suffer  a  descent  after  his  full 
age,  before  his  entry. 

(E)  What  shall  be  deemed  a  good  Warranty  in  Law. 


1  Inst.  384. 


But  not 

against  the 
heir  of  the 
feoffor,  for 


"Y^ARRANTIES  in  law  are  so  called,  because,  in  judgment 
of  law  they  amount  to  a  warranty  without  the  use  of  the 
word  "warrant.     Thus 

The  words  dedi  ct  concessit  or  dedi  only,  in  a  feoffment,  make 
a  good  warranty  in  law  to  the  feoffee  and  his  heirs  during  the 
life  of  \\\Q.  feoffor. 
the  heir  shall  not  be  bounden  unto  a  warranty  made  by  his  father,  unless  he  bind  him  and  his 
heirs  to  warranty  by  express  words  in  the  deed.  F.N.  B.  154.  \yide  Gilb.  Ten.  by  Watkins, 
note  Ivi.] 

But  the  word  concessi  only  in  a  fine  or  feoffment  does  not 
make  a  warranty  in  law. 

A  warranty  in  law  may  be  good  in  its  creation,  although  it  be 
without  deed ;  for  if  a  man  by  his  last  will  and  testament  devises 
lands  to  another  man  for  life,  or  in  tail,  rendering  rent ;  to  this 
estate  there  is  a  warranty  in  law  annexed. 

And  although  there  be  an  express  warranty  in  the  deed,  yet 
this  does  not  take  away  the  implied  warranty  of  the  law. 

Every  partition  and  exchange  implies  in  it,  and  has  annexed 
to  it,  a  special  warranty  in  law. 

If  one  makes  a  gift  in  tail,  or  lease  for  life  of  land  by  deed  or 
without  deed,  reserving  a  rent,  or  of  a  rent-service  of  deed  ;  in 
these  cases  there  is  annexed  an  implied  warranty  against  the 
donor  or  lessor,  his  heirs  and  assigns. 


1  Inst.  586. 


1  Inst.  384. 
1  Inst.  102. 

3S4. 


1  Inst.  534. 

The  assignee 

likewise  of 

lessee  for  life 

shall  take  the 

benefit  of  this  warranty  in  law. 

1  Inst.  384.  So,  when  dower  is  assigned  to  a  woman,  there  is  a  warranty 

in  law  included,  which  is  that  the  tenant  in  dower  being  em- 
pleaded,  shall  vouch  and  recover  in  value  a  third  part  of  the  two 
parts  whereof  she  is  dowable. 

And 
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And  this  warranty  in  law  is  of  the  nature  of  a  lineal  warrant}',    i  Inst.  384. 
and  shall  bind  as  a  lineal  warranty  only,   for  it  never  bars  any 
collateral  title. 

And  hence  it  is,  that  this  warranty  and  assets  in  some  cases  is    Id.  Hid. 
a  good  bar ;    as,  if  a  tenant  in  tail  exchanges  for  other    lands 
which  are  descended  to  the  issue,  and  he  has  accepted  of  them, 
or  if  not,  that  other  lands  are  descended  to  him. 

But  if  tenant  in  tail  of  lands  makes  a  gift  in  tail,  or  lease  for   Li.  ibid. 
life,  rendering  rent,  and  dies  ;  this  is  no  bar. 

And  yet  if  other  assets  in  fee-simple  descend,  this  warranty  in 
law  and  assets  is  a  good  bar. 

(F)  Of  the  Nature  of  lineal  Warranty,    and  how  far 
it  shall  bmd. 

A    WARRANTY  is  called  lineal,  when  if  no  deed  with  war-  Litt.  sec.  705. 

ranty  had  been  made  by  the  father,  then  the  right  of  the 
tenements  should  descend  to  the  heir,  and  the  heir  should 
convey  the  descent  from  his  father,  3)C. 

And  it  is  added  by  Lord  Coke,  that  it  is  called  a  lineal  war-    l  Inst.  570. 
ranty,  not  because  it  must  descend  upon  the  lineal  heir  ;  for  be 
the  heir  lineal  or  collateral,  if  by  possibility  he  might  claim  the 
land  from  him  that  made  the  warranty,  it  is  lineal,  having  regard 
to  the  warranty  and  title  of  the  land. 

As,  where  a  man  seised  of  lands  in  fee,  maketh  a  feoffinent  by  Litt.  sec.  703. 
his  deed  to  another,  and  binds  himself  and  his  heirs  to  warranty, 
and  hath  issue  and  dies,  and  the  warranty  descends  to  his  issue, 
this  is  a  lineal  warranty. 

So,  if  there  be  a  grandfather,  father  and  son,  and  the  grand-   Litt.  sec.  706. 
father  be  disseised,  and  the  father  release  to  the  disseisor  being    1  Inst.  371. 
in  possession  with  warranty,  c^-c.  and  die,  and  after  the  grand- 
father die ;  this  is  a  lineal  warranty  to  the  son  :  and  although  in 
this  case  the  warranty  descends  before  the  right,  yet  it  is  a  good 
bar. 

Likewise,  if  there  be  two  brothers,  and  the  father  be  disseised,  Litt.  sec.  707. 
and  the  eldest  brother  release  with  warranty,  and  die  without 
issue,  and  after  the  father  die,  and  the  warranty  descend  to  the 
younger  son  ;  this  is  a  lineal  warranty  to  him  ;  for  though  the 
eldest  son  died  in  the  lifetime  of  the  father,  yet  he  might  possibly 
have  conveyed  the  title  to  his  younger  brother,  if  no  such  war- 
ranty had  been. 

And  in  every  case  where  one  demands  an  estate-tail,  if  any  Terraes  de  la 
ancestor  of  the  issue  in  tail,  whether  he  had  possession  of  the  Ley,  tit.  Gar- 
land or  not,  has  made  a  warranty,  and  if  the  issue,  that  was  to  ^^^^y' 
bring  a  writ  in  formedon,  may  or  might  by  possibility  have  con- 
veyed to  himself  a  title  by  force  of  the  gift  by  him  that  made  the 
warranty ;    this  is  a  lineal  warranty,  whereby  the  issue  in  tail 
shall  not  be  barred,  except  he  have  assets  to  him  descended  in 
fee-simple. 

As,  if  a  man  be  seised  of  land  of  an  estate-tail  to  him  and  his 

heirs 
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heirs  of  his  body  begotten,  and  make  a  feoffment  of  it,  and  bind 
him  and  his  heirs  to  warrant  it,  and  have  issue,  and  die ;  this 
warranty  descending  upon  the  issue  is  a  lineal  warranty. 

Litt.  sec.  719.  And  if  lands  be  given  to  one  and  the  heirs  male  of  his  body, 
and  for  want  of  such  issue  to  the  heirs  female  of  his  body,  and 
the  donee  make  a  feoffment  with  warranty,  and  have  issue  a  son 
and  a  daughter,  and  die ;  this  warranty  is  lineal  to  the  son,  and 
if  the  son  dies  without  issue  male,  it  is  a  lineal  warranty  from  the 
father  to  the  daughter. 

Id.  ibid.       ^  But  if  the  brother  in  his  lifetime  release  to  the  discontinuee, 

b ^causeThV^'   ^'^■'  ^^'^^^  warranty,  ^r=,  and  after  die  without  issue;  this  is  a 

cannot  convey  collateral  warranty  to  the  daughter. 

to  her  the  right  which  she  hath  by  force  of  the  remainder  by  any  means  of  descent^by  her 

brother,  for  that  the  brother  is  collateral  to  the  title  of  his  sister,  and  therefore  his  warranty 

is  collateral.     Id.  ibid. 

Litt.  714.  The  If  lands  be  given  to  the  husband  and  wife  and  the  heirs  of 
son  shall  not  their  two  bodies  engendered,  and  they  have  issue  a  son,  and  the 
be  barred  in  husband  discontinue,  and  die,  and  after  the  wife  release  with 
less  hath  he'  warranty,  and  die;  this  is  a  Hneal  warranty  to  the  son. 
assets  by  descent  in  fee-simple  by  the  mother,  because  their  issue  ought  to  convey  their'right 
as  heirs  to  father  and  mother  of  their  two  bodies  begotten,  fer  formam  doni,  and  therefore  the 
warranty  of  the  father  and  the  warranty  of  the  mother  are  but  lineal  warranties  to  the  heir. 
Id.  ibid. 

1  Inst.  375.  And  if  lands  be  given  to  a  man  and  woman  unmarried,  and 

Because  the      the  heirs  of  their  two  bodies,  and  they  intermarry,  and  be  dis- 
issue  must        seised,  and  the  husband  release  with  warranty  and  die,  and  after 
ri^'ht  as  heir      ^^^  ^^^^  ^'^ '  ^^^^  ^^  ^  lineal  warranty  to  the  issue  for  the  whole, 
to  his  father  and  mother  of  their  two  bodies  engendered,  and  therefore  it  is  collateral  for  no 
part.     Id.  ibid. 

Litt.  710.  And  if  a  father  give  land  to  his  eldest  son  and  the  heirs  male 

of  his  body,  Sfc,  the  remainder  to  the  second  son,  <§r.,  if  the 
eldest  son  alien  in  fee  with  warranty,  ^c,  and  have  issue  female, 
and  die  without  issue  male;  this  is  a  lineal  warranty  to  the 
second. 

Litt.  c.  711.  It  is  a  rule,  as  to  the  lineal  warranties,  that  they  bar  the  right 

to  a  fee-simple  without  assets,  for  he  that  demandeth  fee-simple 
by  any  of  his  ancestors,  shall  be  barred  by  warranty  lineal  which 
descendeth  upon  him,  unless  he  be  restrained  by  some  statute. 

Litt.  c.  712.  But  it  doth  not  bar  the  right  of  an  estate- tail,  unless  the  heir 

have  assets  by  descent  in  fee-simple  by  the  same  ancestor  that 
made  the  warranty. 

1  Inst.  393.  Yet  if  the  issue  in  tail  alien  the  assets  descended,  and  die,  the 

issue  of  that  issue  is  not  barred  by  this  warranty  and  assets:  but 
if  the  issue,  to  whom  the  warranty  and  assets  descended,  had 
brought  a  formedon,  and  by  judgment  had  been  barred  by  reason 
of  the  warranty  and  assets;  in  that  case,  though  he  aliens  the 
assets,  yet  the  estate- tail  is  barred  for  ever. 

But  for  the  more  clear  understanding  what  assets  are  requisite 
to  bar  the  right  of  an  entail,  it  will  be  proper  to  consider, 


(G)  What 


son  IS  assets. 
Id.  ibid. 
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(G)  What  shall  be  deemed  sufficient  Assets  to  make  a 
lineal  Warranty  a  Bar. 

T^HE  assets  requisite  to  make  a  lineal  warranty  a  bar,  must  have 

six  qualities.     First,  they  must  be  assets  (that  is)  of  equal    .  "f!i^,f^    \\ 
value,  or  more,  at  the  time  of  the  descent.     Secondly,  they  must  frankalmoicne 
be  of  descent,  if  not  by  purchase  or  gift.     Thirdly,  they  must  be  is  no  assets, 
assets  in  fee-simple,  and  not  in  tail,  or  for  another  man's  life,  because  it  is 
Fourthly,  they  must  descend  to  him  as  heir  to  the  same  ancestor  "°j  therefore 
that  made  the  warranty.    Fifthly,  they  must  be  of  lands  or  tene-  not  to  be  ex- 
ments,  or  rents  or  services  valuable,  or  other  profits  issuing  out  tended ;  and  ; 
of  lands  or  tenements,  and  not  personal  inheritances,  or  annuities,   ^'^/^^  seemeth 
and  the  like.     Sixthly,  it  must  be  in  estate  or  interest,  and  not  ^f  ^ Jn]'a"e'^^ 
in  use  or  right  of  actions,  or  right  of  entry ;  for  they  are  no  assets  and  fealfy. 
until  they  be  brought  into  possession.    But  if  a  rent  in  fee-simple  But  an  advow- 
issuing  out  of  land  of  the  heir  descend  unto  him,  whereby  it  is 
extinct,  yet  this  is  assets  ;  and  to  this  purpose  hath,  in  judgment 
of  law,  a  continuance. 

(H)  Of  the  Nature  of  a  collateral  Warranty  at  Common 
Law,  and  how  far  it  is  barred. 

\\/"HEREVER  the  heir  cannot,  by  any  possibility,  convey  to  Termes  de  la 

himself  a  title  by  force  of  his  gift  that  made  the  warranty,  Le}-,  tit. 

then  that  is  a  collateral  warranty,  and  thereby  the  right  of  the  ^"^^"  ^' 
heir  shall  be  barred  without  any  assets. 

As,  if  tenant  in  tail  discontinue  the  tail,  and  have  issue  and  j^'"-  ^^^'  709* 

die,  and  the  uncle  of  the  issue  release  to  the  discontinuee  with  ^^^^^  ^[^'^  ^^,^j._ 

warranty,  4'^.,  and  die  without  issue,  this  is  a  collateral  warranty  ranty  of  the 

to  the  issue  in  tail,  because  the  warranty  descendeth  upon  the  uncle  having 

issue  who  cannot  convey  himself  to  the  entail  by  means  of  his  ^^  nght  to 

1  "^  •'the  land  en- 

uncie.  tailed,  shall 

bar  the  issue  in  tail  is,  for  that  the  law  presumeth  that  the  uncle  would  not  unnaturally  disin- 
herit his  lawful  heir,  being  of  his  own  blood,  of  that  right  which  the  uncle  never  had,  but 
came  to  the  heir  by  another  means,  unless  he  left  him  greater  advancement.  1  Inst.  373,  a. 
[Lord  Chancellor  Cowpe?-  said,  that  "  a  collateral  warranty  was  certainly  one  of  the  harshest 
"  and  most  cruel  points  of  the  common  law ;  because  there  was  not  so  much  as  an 
"  intended  recompence;  yet  he  could  not  find,  that  Chancery  had  ever  given  relief  in  it." 
10  Mod.  3,  4.] 

If  there  be  father  and  two  sons,  and  the  father  be  disseised,  Litt.  sec.  707. 
and  the  younger  son  release  with  warranty  to  the  disseisor,  and 
die  without  issue,  this  is  a  collateral  warranty  to  the  eldest  son, 
because  that  of  such  land  as  was  the  father's,  the  elder  can  by 
no  possibility  convey  to  him  the  title  by  means  of  the  younger 
son. 

Likewise,  if  there  be  father  and  son,  and  the  son  purchase  ]^'"-  ^ec  704. 
lands  in  fee,  and  the  father  of  this  disseise  the  son,  and  alien  to  ^^^  ^-^^^  j^  ^^ ' 
another  in  fee  by  deed,  and  by  the  same  deed  bind  him  and  his  such  deed 
heirs  to  warranty,  Sfc,  and  the  father  die,  the  son  is  barred  by  with  war- 
this  warranty,  which  is  a  collateral  warranty,  though  it  descend-  J"^"*^)'  ^^^ 
eth  lineally  from  the  father  to  the  son.  the  son  could 

in  no  manner  convey  his  title  from  his  father  to  him,  inasmuch  as  the  father  had  no  estate  in 
right  to  the  land,  but  was  collateral  to  the  title  of  the  land.    Litt.  sec.  705. 

Also, 
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Litt.  sec.  708.  Also,  if  tenant  in  tail  have  issue  three  sons,  and  discontinue  the 

But  if  the  tail  in  fee,  and  the  middle  son  release  by  his  deed  to  the  discon- 

eldest  son  die  tinuee,  and  bind  him  and  his  heirs  to  warranty,  and  after  the 

without  issue,  .           ^  •     ^   -i    i-             1^1          -in               t        .  ,       -^  .               ,  .     . 

the  voun-^est  tenant  ni  tail  die,  and  the  middle  son  die  without  issue,  this  is  a 

brother  niay      collateral  warranty  to  the  eldest  son,  inasmuch  as  he  can  by  no 

recover,  be-      means  convey  to  him,  by  force  of  the  tail,  any  descent  by  the 

cause  the  war-  middle  brother. 

ranty  or  the 

middle  one  is  lineal  to  the  youngest.     Id.  ibid. 

Many  other  examples  might  be  produced  where  these  colla- 
teral warranties  at  common  law  did  bind  the  right  of  estates  in 
fee-simple,  and  also  of  estates  in  fee-tail.  But  the  law  in  this 
respect  has  been  greatly  altered  by  the  following  statutes  :  and 
first  by  the  statute  of  Glouceste?: 

(I)    Of   the    Alterations    introduced   by    the    Statute 

Law. 

Litt.  sec.  697.  TIEFORE  the  statute  of  Gloucester  a[\  warranties  which  de- 
scended to  them  which  were  heirs  to  those  who  made  the 
warranties,  were  bars  to  the  same  heirs  to  demand  any  lands  or 
tenements  againstthe  warranties,  except  the  warranties  which  com- 
menced by  disseisin.  For  such  warranty  was  no  bar  to  the  heir, 
for  that  the  warranty  commenced  by  wrong,  viz.  by  disseisin. 

1  Inst.  ZG5.  By  this  statute  of  Gloucester  four  things  are  enacted. 

1st,  That  if  a  tenant  by  the  curtesy  alien  with  warranty,  and 
die,  this  shall  be  no  bar  to  the  heir  in  a  writ  of  mort  (T  ancestor 
witlioLit  assets  in  fee-simple.  And  if  lands  or  tenements  descend 
to  the  heir  from  the  father,  he  shall  be  barred,  having  regard  to 
the  value  thereof. 

Id.  ibid.  2dly,  That  if  the  heir,  for  want  of  assets  at  that  time  de- 

scended, recover  the  lands  of  his  mother  by  force  of  this  act, 
and  afterwards  assets  descend  to  the  heir  from  the  father,  then 
the  tenant  shall  recover  against  the  heir  the  inheritance  of  the 
mother  by  a  writ  of  false  judgment,  which  shall  issue  out  of  the 
record,  to  resummon  him  that  ought  to  warrant,  as  hath  been 
done  in  other  cases,  where  the  heir  being  vouched  cometh  into 
court,  and  pleadeth  that  he  hath  nothing  by  descent. 

Id.  ibid.  3dly,  That   the   issue   of  the   son  shall  recover  by  a  writ  of 

cosinage,  cdel,  and  hesaiel. 

And  lastly,  That  the  heir  of  the  wife  after  the  death  of  the 
father  and  mother,  shall  be  barred  of  his  action  to  demand  the 
heritage  of  the  mother  by  writ  of  entry,  which  his  father  aliened 
in  the  time  of  his  mother,  whereof  no  fine  was  levied  in  the 
king's  court. 

11H.7.  c.:2o.  Likewise,  by  the  11  H.  7.  c.  20.  Where  a  wife  after  her 
husband's  death  shall  alone,  or  with  her  succeeding  husband, 
alien,  lease,  confirm,  or  discontinue  with  warranty  the  land  she 
holdeth  in  dower,  or  in  tail,  of  the  gift  of  her  former  husband, 
or  any  of  his  ancestors,  such  warranty,  ^x.  is  made  void. 

4  &  5  Ann.  And  lastly,  by  the  4  &  5  Ann.  c.  16.   '•  All  warranties  which 

c.  16.  shall  be  made  after  the  first  day  of  Trinity  term  1705,  by  any 

tenant 
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tenant  for  life,  of  any  lands,  tenements,  or  hereditaments,  the 
same  descending  or  coming  to  any  person  in  reversion  or  re- 
mainder, shall  be  void  and  of  no  effect;  and  likewise  all  col- 
lateral warranties  which  shall  be  made  after  the  said  Trinity 
term,  of  any  lands,  tenements,  or  hereditaments,  by  any  ancestor 
who  has  no  estate  of  inheritance  in  possession  in  the  same,  shall 
be  void  against  his  heir. 

(K)  What  shall  be   deemed  Warranties  by  Disseisin, 
Abatement,  or  Intrusion. 

■Y\/"ARRANTIES  are  said  to  commence  by  disseisin  in  the 
following  cases :  As, 
Where  there  is  fadier  and  son,  and  the  son  purchaseth  land,  Litt.  sec.  698. 
S)C.  and  letteth  it  to  the  father,  or  any  other  ancestor,  for  term 
of  years,  or  at  will,  and  the  father,  Sfc.  thereof  by  deed  enfeoflf- 
eth  another  in  fee,  and  binds  him  and  his  heirs  to  warranty,  and 
the  father  dieth,  whereby  the  warranty  descendeth  upon  the  son, 
this  warranty  commences  by  disseisin. 

In  the  same  manner,  if  tenant  by  elegit,  tenant  by  statute   Li".  sec.  698, 
merchant,  statute  staple,  guardian  in  chivahy,  or  socage,  or  be-  ^g^' 
cause  of  nature,  make  a  feoffment  in  fee  with  warranty ;   this 
shall  not  bind  the  heir,  because  such  warranties  commence  by 
disseisin. 

Also,  if  father  and  son  purchase  lands  to  have  and  to  hold  to  Lilt-  ^ec  too. 
them  jointly,  Sfc.  and  after  the  father  alien  the  whole  to  another, 
and  bind  him  and  his  heirs  to  warranty,  S,-c.,  and  after  the  father 
die,  this  warranty,  as  to  the  moiety  which  belongs  to  the  son, 
commences  by  disseisin. 

But,  if  the  purchase  were  to  the  father  and  the  son,  and  the  ^  Inst.  567. b. 
heirs  of  the  son,  and  the  father  make  a  feofftnent  in  fee  with 
warranty,  if  the  son  enter  in  the  life  of  the  father,  and  the  feoffee 
re-enter,  and  the  father  die,  the  son  shall  have  an  assize  of  the 
whole.  If  the  son,  however,  had  not  entered  in  the  life  of  the 
father,  then,  for  the  flither's  moiety,  it  had  been  a  bar  to  the  son, 
for  that  therein  he  had  an  estate  for  life,  and  therefore  the  war- 
ranty, as  to  that  moiety,  had  been  collateral  to  the  son ;  and  as 
to  the  son's  moiety,  it  would  be  a  warranty  by  disseisin,  and  so 
the  warranty  would  be  defeated  in  part  and  stand  good  in  part. 

If,  on  the  other  hand,  the  purchase  had  been  to  the  father  Id.  ibid. 
and  son,  and  the  heirs  of  the  father,  then  the  entry  of  the  son  in 
the  life  of  the  father,  in   avoidance   of  the  warranty,  had  not 
availed    him,   because    his    father  lawfully   conveyed   away   his 
moiet}'. 

If  the  father  be  tenant  for  life,  remainder  to  the  son  in  fee,  l  ^nst.  3G5.  b. 
and  the  father  by  covin  and  consent  make  a  lease  for  years,  to 
the  end  that  the  lessee  shall  make  a  feoffment  in  fee  to  whom 
the  father  shall  release  with  warranty,  and  all  this  be  executed 
accordingly,  and  the  father  die,  this  warranty  begins  by  dis- 
seisin. 

So,  if  one  brother  makes  a  gift  in  tail  to  another,  and  the  Id.  Jnd. 
uncle  disseises  the  donee,  and  enfeofFeth  another  with  warranty, 

and 
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and  the  uncle  dieth,  and  the  warranty  descendeth  upon  the 
donor,  and  then  the  donee  dieth  without  issue,  this  warranty 
also  begins  by  disseisin. 
1  Inst.  367.  a.  If  the  father,  the  son,  and  a  third  person  are  joint-tenants  in 
And  the  third  fee,  and  the  father  makes  a  feoffment  in  fee  of  the  whole  with 
not^onlv  avoid  ^^'^"'a^ty'  ^'^"d  dieth,  and  the  son  dieth,  the  warranty  as  to  the 
the  feoltment  P^^'^  ^^  ^^^^  son,  and  the  part  of  the  third  person,  begins  by 
for  his  own  disseisin, 
part,  but  for  the  part  of  the  son. 

1  Inst.  369.  b.  Also,  if  a  man  who  hath  no  right,  enters  into  lands  and  makes 
feoffment  of  them  with  warranty,  this  commences  by  disseisin. 

1  Inst.  366,  Lord  Coke  enumerates  several  qualities  belonging  to  warran- 

^^^*  ties  commencing  by  disseisin. 

First,   That  the  disseisin  is  generally  done  immediately  to  the 
heir  who  is  bound  by  the  warranty. 

Secondly,  That  the  warranty  and  disseisin  are  simul  and  semel. 

5  Rep.  80.  And  yet  if  a  man  commit  a  disseisin  with  intent  to  make  a 

Fitzherbert's  feoffment  in  fee  with  warranty,  although  he  make  the  feoffment 
many  years  after  the  disseisin,  yet  being  done  with  that  intent,  it 
shall  be  a  warranty  commencing  by  disseisin. 

1  Inst.  367.  a.  The  law  is  the  same  with  respect  to  warranties  comrnencing 
by  abatement  or  intrusion,  if  the  abatement  or  intrusion  be  made 
with  intent  to  make  a  feoffment  in  fee  with  warranty,  for  these 
also  commence  by  wrong. 

Id.  Hid.  So,  if  a  tenant  die  without  heir,  and  an  ancestor  of  the  lord 

enter  before  the  entry  of  the  lord,  and  make  a  feoffment  in  fee 
with  warranty,  and  die,  this  warranty  shall  not  bind  the  lord, 
because  it  coramenceth  by  wrong,  being  in  the  nature  of  an 
abatement. 

(L)  Of  the  EfTects  of  a  Warranty  in  Deed. 

T^HE  effect  of  a  warranty  in  deed  has  been  partly  explained  in 

considering  the  nature  of  the  several  kinds  of  warranty.     It 

may  be  necessary  however  to  observe,  tliat  a  warranty  in  deed 

always  bars  the  warrantor  himself  of  the  land  so  warranted  for 

ever ;  so  that  all  the  present  and  future  rights  which  he  hath  or 

may  have  therein  are  thereby  extinct.     Therefore, 

1  Inst.  265.  a.        If  the  father  be  disseised,  and  the  son  in  his  lifetime  release 

andb.  all  his  right  in  the  land  to  the  disseisor,  and  make  a  wari'anty  of 

the  land  in  the  deed,  and  then  the  father  die,  and  the  right  of 

the  land  descend  to  the  son  ;  in  this  case,  although  the  release 

does  not  bar  the  son,  yet  the  warranty  bars  him. 

ilnst.374.  b.         For  the  most  part  likewise,  it  bars  the  heirs  of  him  who  made 

384.  tlie  warranty,  to  whom  the  said  warranty  descends,  to  demand 

the  land  against  the  said  warranty ;  for  if  the  warranty  be  lineal, 

it  is,  as  has  been  shewn,  a  bar  of  an  estate  in  fee-simple  without 

any  assets,  that  is,  without  any  other  land  descended  to  him  in 

fee-simple  from  the  same  ancestor  that  made  the  warranty ;   and 

with  assets  it  is  a  bar  of  an  estate  in  tail. 

1  Inst.  ."572.  If  the  warranty  be  collateral,  it  is,  with  or  without  assets,  a 

374.  b.  bar 
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bar  of  an  estate  in  fee-simple  or  fee-tail,  and  all  possibility  of 
riglit  thereunto.  But  a  collateral  warranty  doth  not  give  a 
right,  but  only  bindeth  the  right,  so  long  as  the  warranty  con- 
tinueth ;  for  if  it  be  determined,  removed,  or  defeated,  the  right 
is  revived. 

But  neither  the  lineal  nor  collateral  warrantry  can  enlarge  an   10  Rep.  97. 
estate ;  and  therefore  if  the  lessor  by  deed  releases  to  his  lessee  ^'iward  Sey- 
for  life,  and  warrants  the  land  to  him  and  his  heir;  this  does  not  "Ynst  '^'s 5  b 
make  his  estate  greater.     Neither  will  it  bar  titles  of  entry  or  339.  a. 
action  in  cases  of  mortmain,  consent  to  a  ravisher,  mortgage, 
or  dower :  and  therefore  if  an  ancestor  of  the  lord  has  title  to 
enter  upon  an  alienation  in  mortmain,  and  he  releases  and  makes 
a  feoffment  with  warranty,  this  warranty  will  neither  bar  him 
nor  his  heir. 

As  to  the  warranty  which  commences  by  disseisin,  it  does  not, 
as  has  been  shewn,  bar  any  estate  with  or  without  assets. 

No  fine  or  warranty  shall  bar  any  estate  in  possession,   rever-   ^  Inst.  388.  b. 
sion,  or  remainder,  which  is  not  devested  and  put  to  a  right;  for 
he  who  has  the  estate  or  interest  in  him,  cannot  bs  p'lt;  to  his 
action,  entry,  or  claim;  for  he  has  that  already  which  entry, 
action,  or  claim  can  give  him. 

(M)  What  Use  may  be  made  of  a  Warranty  in  Deed. 

'V\/"HERE  a  lineal  or  collateral  warranty  is  a  bar,  there,  if  the  Termesde  la 

party  be  empleaded  by  him  who  made  the  warranty,  or  his  L^)',  tit. 
heirs,  the  party  empleaded,  who  is  tenant  of  th.eland,  may  plead   G^^'i'^nty. 
and  shew  forth  his  warranty  against  him,  and  demand  judgment, 
whether,  contrary  to  his  own  v/arranty,  he  shall  be  received  to 
demand  the  thing  warranted ;  and  this  in  pleading  is  called  a 
rebutter. 

But,  if  the  party  be  empleaded  or  sued  by  another  for  the  land  ^  ^"^t.  101. 
in  an  action  wherein  he  may  vouch,  then  he  to  whom  the  war-  '^^'^' 
ranty  is  made  or  his  heirs  may  vouch,  that  is,  call  in  the  war- 
rantor or  his  heirs  to  v,'arrant  the  land.  And  this  is  an  inter- 
pleader in  the  nature  of  an  action  brought  by  the  warrantor 
against  the  warrantee,  wherein  he  that  vouches,  who  is  called 
the  voucher,  is  demandant,  and  he  that  is  vouched,  who  is  called 
the  vouchee,  is  made  tenant  or  defendant  to  the  action,  and  the 
voucher  is  as  is  were  out  of  the  suit :  and  this  second  tenant,  the 
vouchee,  is  called  the  tenant  by  the  warranty :  and  hereupon  a 
writ  issues  to  the  sheriff  to  summon  the  vouchee  to  appear,  which 
writ  is  called  a  summoneas  ad  'aoarrantizmidum. 

If  the  vouchee  appears,  he  must  plead  to  the  voucher:  and  if  Id.  ibid. 
he  shews  cause  why  he  should  not  warrant,  that  must  be  tried; 
and  this  shewing  of  cause  is  called  a  counterplea  to  the  voucher. 

But,  if  he  pleads  in  avoidance  of  the  warranty,  it  is  called  a  Id.  ibid. 
counterplea  to  the  warranty :  and  if  he  cannot  defend   himself 
against  the  warranty,  the  stranger  shall  recover  the  land   de- 
manded against  the  voucher,  and  he  shall  recover  as  much  other 

Vol.  VIII.  B  b  land 


/^ 
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land  against  the  vouchee  of  the  lands  he  has  or  had  at  the  time 
of  the  voucher :  and  this  recovery  of  other  lands  is  called  a  re- 
covery in  value. 
]  Inst.  101.  If  the  vouchee  at  the  time  of  the  voucher  and  recovery  has  no 

^^^-  lands  descended  to  him  to  answer  the  warrantee,  but  has  after- 

wards lands  falling  to  him  by  descent  from  that  ancestor,  then 
the  voucher  may  have  a  resummons,  and  recover  the  land  which 
afterwards  falls. 
Id.  ibid.  But,  if  the  sheriff  returns  upon  the  summons  that  the  vouchee 

is  summoned,  and  he  nevertheless  maketh  default,  then  he  shall 
have  a  magnum  cape  ad  valentiam,  when  if  he  makes  default  again, 
the  judgment  shall  be  given  against  the  voucher,  and  he  shall  re- 
cover over  the  value  against  the  vouchee :  and  if  the  vouchee 
appears  and  then  makes  default,  the  voucher  shall  have  a  parviim 
cape  ad  valentiam,  and  then  if  he  makes  default,  judgment  shall 
be  given  as  before, 
(a)  It  is  called       But,  if  the  sheriff  upon  the  summons  returns  that  Jie  has  no- 
sequatur  sub      thing  tzherehij  he  mccy  he  summoned,  then,  after  writs  of  alias  and 
beciiifse\he'      pinnies,  a  writ  called  sequatur  sub  suo  periculo  [a),  shall  be  award- 
tenant  shall       ed;  and  if  the  like  return  be  made,  the  demandant  shall  have 
lose  his  land     judgment  against  the  first  tenant,  but  he  cannot  recover  in  value 
without  any      against  the  vouchee,  because  he  was  never  warned,  and  it  appear- 
In 'STun-     eth  that  he  hath  nothing. 

less  he  upon  that  writ  can  bring  in  the  vouchee  to  warrant  the  land  unto  him  ;  and  if  at  the 
sequatur  sub  suo  periculo,  the  tenant  and  the  vouchee  make  default,  and  the  demandant  have 
judgment  against  the  tenant,  and  after  bring  a  scire  facias  to  have  execution,  the  tenant  may 
have  a  ivarrantia  chartcs  ;  and  if  he  were  empleaded  by  a  stranger,  he  may  vouch  again.  But 
if  he  had  judgment  to  recover  in  value,  he  shall  never  have  a  ivarrantia  chartae^  nor  vouch 
again  ;  for  by  this  judgment  to  recover  in  value,  he  hath  had  the  benefit  of  the  warranty. 

If  the  vouchee  had  a  warranty  from  some  other  for  the  land, 

he  may  deraign,  that  is,  maintain  the  warranty  over,  and  shall 

recover  in  value  also  against  his  vouchee  in  the  same  manner  as 

before. 

F.N. B. 34.  But,  if  the  warrantee  to  whom  the  warranty  is  made,  or  his 

If  he  be  em-      heirs,  be  empleaded  in  an  assise,  or  in  a  writ  of  entry  in  the  na- 

pleadedinany  ture  of  an  assise,  in  which  actions  they  cannot  vouch,  then  they 

action  in  shall  have  a  writ  de  ii:)arrantia  charts  affaiust  the  warrantor  who 

which  he  may  ,      ,  ,  .    ,     .  o 

vouch  then  he  made  the  warranty,  or  his  heirs. 

ought  to  vouch  to  warranty;  and  if  he  will  not,  he  shall  not  afterwards  have  a  writ  of  ivar- 
rantia chartce. 

Id.  ibid.  Likewise,  the  warrantee  or  his  heirs  may,  at  any  tiine  before 

they  be  empleaded  for  the  land,  bring  a  xvarra7itia  chartce  upon 
the  warranty  in  the  deed  against  the  warrantor  or  his  heirs,  and 
thereby  all  the  land  the  heir  of  the  warrantor  has  by  descent 
from  the  ancestor  who  made  the  warranty,  at  the  time  of  the 
writ  brought,  shall  be  bound  and  charged  with  the  warranty, 
into  whose  hands  soever  it  goes  afterwards.  8o,  if  the  land  war- 
ranted be  after  recovered  from  the  warrantee,  he  shall  have  so 
much  land  over  again  of  the  other  land  of  the  heir  of  the  war- 
rantor, or  of  the  wan-antor  himself,  if  he  be  living  :  and  although 
the  warrantee  or  his  heirs  recover  in  this  writ,  yet  upon  occa- 
sion 
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sion  he  may  afterwards  vouch  the  warrantor  or  his  heirs  not- 
withstanding. 

It  is  to  be  observed,  moreover,  that  it  is  good  policy,  if  a  man  ^^  j^-^ 
suspect  any  thing,  to  bring  this  writ  of  'ncarrantia  chartcc  betimes,   But,  if  a  man 
because  it  binds  all  the  lands  of  the  warrantor  from  the  time  of  be  vouched, 

the  writ  brouirht,  and  not  any  of  his  other  land  he  had  before  ^^  ^,^^'1  ^^^ 
,         .  1  ?"  I  1-        J  render  in 

that  time,  which  are  now  aliened.  value,  but  of 

the  lands  he  had  at  the  time  of  the  voucher. 

But,  if  a  man  recover  his  warranty  by  writ  of  isoarrayitia  cliartoe^  Id,  Hid. 
and  have  bounden  the  land  which  the  vouchee  had  at  that  time  : 
yet,  if  he  be  afterwards  empleaded  for  that  land  for  which  he 
recovered  his  warranty,  he  ought  to  vouch  him  against  whom 
he  recovered  his  warranty,  to  defend  the  land,  if  he  be  sued 
in  any  action  wherein  he  may  vouch ;  otherwise,  ho  shall  not 
have  advantage  by  recovery  of  his  warranty  in  the  tsoan'antia 
chartce. 

And  if  a  man  recover  his  warranty  in  a  nsoarrantia  chartce,  and  Id.  ibid. 
afterwards  be  empleaded  in  an  action  in  which  he  cannot  vouch, 
as  by  assise  or  by  a  scire  facias  sued  forth  upon  a  fine,  S^c. ;  it 
seemeth  he  ought  to  give  notice  to  him  against  whom  he  hath 
recovered  his  warranty  of  the  action,  and  to  pray  him  to  shew 
him  what  he  shall  plead  to  defend  the  land. 

(N)  Who  may  take  Advantage  of  a  Warranty,  and 
against  whom. 

A  LL  such  as  are  parties  to  the  warranty,  that  is,  such  as  are   1  ingt.  384.  b. 

named  in  the  deed,  shall  take  advantage  of  the  warianty ;  as  ssj.  a.  5  Rep. 

if  one  warrant  lands  to  another,  his  heirs  and  assigns ;  in  thij  case  '^*  Spencer's 

both  the  heirs  and  assigns  may  take  advantage  of  it,  and  they  may  i^n^disseisin* 

both  vouch  or  rebut,  or  have  a  \sjarrantia  chartcc,  so  as  they  come  abatement,' 

in  in  privity  of  estate ;  for  otherwise  the  heirs  or  assigns  cannot  intrusion, 

vouch,  or  have  a  'warrantia  chartce^  but  yet  they  may,  in  many  "sjarpation,  or 

X     ^    ,   s  •'  J         J^-  J    otherwise, 

cases,  rebut,  {a)  ^^^^  ^hall 

rebut,  by  force  of  the  warranty,  aj  a  thing  annexed  to  the  land. 

But  herein  a  difference  is  to  be  observed,  when  in  the  cases  Id.  ibid, 
aforesaid,  he  that  rebutteth  claimeth  under  the  warranty,  and 
when  he  that  would  rebut  claimeth  above  the  warranty,  for  there 
he  shall  not  rebut. 

Therefore,  if  lands  be  given  to  two  brethren  in  fee  simple,  with 
a  warranty  to  the  eldest  and  his  heirs,  and  the  eldest  die  without 
issue,  the  survivor,  though  he  be  heir  to  him,  shall  neither  vouch 
nor  rebut,  nor  have  a  isoarrantia  charta:,  because  his  title  to  the 
land  is  by  relation  above  the  fall  of  the  warranty,  and  he  cometh 
not  under  the  estate  of  him  to  whom  warranty  is  made,  aa  the 
disseisor,  Sfc.  doth. 

If  a  man  warrant  lands  to  two  men  and  their  heirs,  and  the  j^.  ibid. 
one  make  a  feoffment  in  fee,  yet  the  other  shall  vouch  for  his 
moiety. 

If  a  man  be  enfeoffed  with  warranty  to  him,  his  heirs  and  /(/.  mn, 
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assigns,  and  he  make  a  gift  in  tail,  the  remainder  in  fee,  and  the 
donee  make  a  feoffment  in  fee,  that  feoffee  shall  not  vouch  as 
assignee,  because  no  man  shall  vouch  as  assignee  but  he  that 
Cometh  in  in  privity  of  estate;  but  he  must  vouch  his  feoffor,  and 
he  vouch  as  assignee ;  but  such  an  assignee  may  rebut. 

So,  if  the  warranty  be  made  to  a  man  and  his  heirs  without 
this  word  (assig7is)  yet  the  assignee,  or  any  tenant  of  the  land, 
may  rebut. 

1  Inst.5S4.  b.  If  a  man  enfeoff^,  and  B.  to  have  and  to  held  to  them  and 
their  heirs,  with  a  clause  of  warranty  jyrtzdictis  A.  et  B.  et 
eonim  hccredibus  et  assignatis ;  in  this  case  if  A.  die,  and  B. 
survive  and  die,  and  the  heir  of  B.  enfeoff  C,  he  shall  vouch  as 
assignee;  and  yet  he  is  but  the  assignee  of  the  heir  of  one  of 
them;  for  in  judgment  of  law,  the  assignee  of  the  heir  is  the 
assignee  of  the  ancestor ;  and  so  the  assignee  of  the  assignee  shall 
vouch  in  injinitiun,  within  these  words  (his  assigns). 

Id.  ibid.  If  a  man  enfeoffeth  A.  to  have  and  to  hold  to  him,  his  heirs 

and  assigns,  and  A.  enfeoffeth  B.  and  his  heirs,  and  B.  dieth, 
the  heir  of  B.  shall  vouch  as  assignee  of  A.  So  that  heirs  of 
assignees,  and  assignees  of  assignees,  and  assignees  of  heirs,  are 
within  this  word  (assigns). 

Id.  ibid.  But  those  who  are  not  named  for  the  most  part  shall  not  take 

advantage  of  the  warranty;  and  therefore  if  land  be  warranted  to 
J.  S.  v.ithout  the  word  (lieirs)  his  heirs  shall  not  vouch ;  and 
regularly,  if  he  warrant  land  to  a  man  and  his  heirs  without 
naming  assigns,  his  assignee  shall  net  vouch.  Yet,  if  the  father 
be  enfeoffed  with  warranty  to  him  and  to  his  heirs,  and  the 
father  enfeoff  his  eldest  son  with  warranty,  and  die,  the  law 
giveth  the  son  advantage  of  the  warranty  made  to  his  father, 
because,  by  act  of  law,  the  warranty  between  the  father  and  the 
son  is  extinct. 

1  Inst.  384.  a         The  warranty  vrrought  by  the  word  dedi,  and  the  warranty 

and  b.  annexed  to   an   exchange,    partition,   S,-c.    does    not    extend    to 

assignees.  But  yet  in  cases  of  exchange,  and  of  warranties  by 
the  word  dedi,  the  assignee  shall  rebut. 

iInst.3S5.  b.  If  a  man  make  a  feoffraent  in  fee  with  warranty  to  him,  his 
heirs  and  assigns,  by  deed,  and  the  feoffee  enfeoff  another  by 
parol,  the  second  feoffee  should  vouch,  or  have  a  -joaj-rantia 
cJiarta,  as  assignee,  although  he  hath  no  deed  of  the  assignment ; 
because  the  deed  comprehending  the  warranty  doth  extend  to 
the  assignees  of  the  land,  and  he  is  a  sufficient  assignee,  although 
he  hath  no  deed. 

Id.ibid.  If  a  man  make  a  feoffment  in  fee  to  A.,  his  heirs  and  assigns, 

and  A.  enfeoff  B.  in  fee,  who  re-enfeoffeth  A. ;  he  or  his  assigns 
shall  never  vouch,  for  A.  cannot  be  his  own  assignee.  But  if 
B.  had  enfeoffed  the  heir  of  ^.  he  might  vouch  as  assignee;  for 
the  heir  of  ^i.  may  be  assignee  to  A.  inasmuch  as  he  claimeth 
nut  as  heir. 

Id.  Hid.  If  one  makes  a  feoffment  to  two,  their  heirs  and  assigns,  and 

one  of  them  makes  a  feoffment  in  fee,  this  feoffee  in  this  case 
shall  not  take  advanta;]:e  as  assifjnee. 

But 
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But  an  assignee  of  part  of  the  land  shall  take  advantage  of  a   ilnbt.ass.a. 
warranty;  as, 

If  a  man  makes  a  feofflnent  of  two  acres  with  warranty  to 
him,  his  he'rs  and  assigns,  and  the  feoiTee  makes  a  feoffment  of 
one  acre  of  it  to  another,  in  this  case  the  second  feoffee  shall 
take  advantage  of  the  warranty  as  assignee. 

Therefore,  there  is  a  difference  between  the  whole  estate  in  Id.  ibid. 
part,  and  part  of  the  estate  in  the  Avhole,  or  in  any  part ;  for  if  a 
man  has  a  warranty  to  him,  his  heirs  and  assigns,  and  he  makes 
a  lease  for  life  or  gift  in  tail ;  in  these  cases  the  lessee  or  donee 
shall  not  take  advantage  of  the  warranty  as  assignee,  because  they 
have  not  the  estate  in  fee-simple,  whereunto  the  warranty  was 
annexed;  but  diey  may  vouch  the  lessor  or  donor,  and  by  this 
means  take  advantage  of  the  warranty. 

But  if  a  lease  for  life  be  made,  the  remainder  in  fee,  such  a   Id.  ibid. 
lessee  may  vouch  as  assignee,  because  the  whole  estate  is  out  or 
the  lessor,   and  the  particular  estate  and  the  remainder  do  in 
judgment  of  law,  to  this  purpose,  make  but  one  estate. 

If  a  man  enfeoffs  a  woman  with  warranty,  and  they  intermarry  i  i"^^-  ^^o- 
and  are  empleaded,  and  upon  default  of  the  husband,  the  vyife  is 
raceived,  in  this  case  she  may  vouch  her  husband,  ct  sic  e^  con- 
verso,  if  a  woman  enfeoffs  a  man  with  warranty,  and  they  inter- 
marry and  are  empleaded,  the  husband  in  this  case  shall  vouch 
himself  and  the  wife. 

He  who  comes  into  land  merely  by  act  of  law  in  the  post,  as  sRep.  62.  and 
the  lord  by  escheat  or  the  like,  shall  never  take  advantage  of  a  ^ollegrcas^e. 
warranty ;  and  therefore  if  tenant  in  dower  enfeoffs  a  villein  with 
warranty,  and  the  lord  of  the  villein  enters ;  or  a  feoffment  be  to 
a  bastard  with  warranty,  and  he  dies  v>^ithout  issue,  and  the  lord 
enters  by  esclieat,  the  lord  shall  never  take  advantage  of  these 
warranties. 

But  it  is  otherwise,  where  a  man  comes  to  the  land  by  limit-  Id-  ibid. 
ation  of  use,  or  by  common  recovery,  which  is  the  act  oi  the 
party ;  for  if  tenant  in  tail  being  in  of  another  estate,  that  is  by 
disseisin,  or  feoffment  of  a  disseisor,  suffers  a  common  recovery, 
and  a  collateral  ancestor  of  the  tenant  in  tail  releases  with  war- 
ranty to  the  recoveror,  and  after  the  recoveror  makes  a  feoffm.ent 
to  uses,  which  are  executed  by  the  statute  of  27  H.  8.,  and  after 
the  collateral  ancestor  dies ;  in  this  case  the  terretenants  may 
take  advantage  of  the  warranty  by  way  of  rebutter,  although  the 
estate  be  transferred  in  the  post. 

So,  if  he  to  whom  the  warranty  is  made  suffers  a  common  id.  ibid. 
recovery,  and  after  the  ancestor  dies ;  the  recoveror  may  take 
advantage  of  the  warranty  by  way  of  rebutter ;  for  any  man  that 
has  the  possession  of  land,  although  he  has  no  deed  to  shew  how 
he  got  possession  of  it,  or  how  he  is  assignee,  may  rebut  the 
demandant,  and  so  bar  him,  and  defend  his  own  possession. 

Therefore,  tenant  by  the  curtesy,  donee  in  tail  who  is  in  of  id.  ibid. 
another  estate,  an  assignee  by  force  of  a  warranty  made  to  a  man 
and  his  heirs,  feoffee  of  a  donee  in  tail,  may  rebut  and  bar  the 
demandant  by  the  warranty. 

'  Bb  3  I<* 
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1  Inst.  .'J'e.  If  one  enfeoffe  another  of  an  acre  of  ground  with  warranty, 

If  he  slioiild  g^^jj  j^jjg  issue  two  sons,  and  dies  seised  of  another  acre  of  land 
eldest  son  of  the  nature  o^  borough  English;  in  this  case,  although  the 
only,  he  could  warranty  descends  upon  the  eldest  son  only,  yet  both  the  sons 
not  have  the  may  be  vouched ;  one  as  hen-  to  the  warranty,  the  other  as  heir 
fruit  of  his  to  the  land, 
warranty;  that 

is,  a  recovery  in  value ;  and  he  cannot  vouch  the  youngest  son  only,  because  he  is  not  heir  at 
common  law,  upon  whom  the  warranty  descends. 

Id.  Hid.  So  it  is  also  of  heirs  in  gavelkind,  the  eldest  shall  be  vouched 

as  heir  to  the  warranty,  and  the  rest  in  respect  to  the  inheritance. 

Id.  ibid.  In  like  manner,  the  heir  at  the  common  law,  the  heir  of  the 

part  of  the  mother  shall  be  vouched,  or  the  heir  at  common  law 
may  be  vouched  alone  at  the  election  of  the  tenant. 

Id.  ibid.  The  heir  likewise  at  common  law  shall  be  vouched  with  the 

heir  in  borough  E?iglzsh) 

The  bastard  also  shall  be  vouched  with  a  mulier. 

Id.  ibid.  If  a  man  dies  seised  of  certain  lands  in  fee,  having  issue  a  son 

and  a  daughter  by  one  venter,  and  a  son  by  another,  and  the 
eldest  son  enters,  and  dies,  and  the  land  descends  to  the  sister ; 
in  this  case,  the  warranty  descends  on  the  son,  and  he  may  be 
vouched  as  heir,  and  the  sister  also  may  be  vouched  as  heir  to 
the  land. 

1  Inst.  oS*!.  b.        If  two  make  a  feoffment  with  warranty,  and  one  of  them  dies, 

But,  if  they       {[iq  survivor  shall  not  be  charged  alone  with  the  warranty,  but 

are  jointly         ^y^^  j^^j^.  ^£  j^j^^^  ^^^^t  is  dead  shall  be  charged  also. 

bound  m  an  ^  o 

obligation,  the  survivor  only  shall  be  charged. 

3  Rep.  14.  Likewise,  if  two  are  bound  to  warrant  land,  and  both  of  them 

Sir  Wm.  Her-   ^jjg  ^j^g  heirs  of  both  of  them  ought  to  be  vouched,  and  shall  be 
bert  s  case.  n       u  j 

equally  charged. 

Id.  ibid.  If  the  heir  be  voijched  in  the  award  of  three  several  persons, 

the  one  of  them  only  shall  not  be  charged,  but  they  shall  be 
charged  equally. 

ilnst.  365.  b.  If  a  woman  an  heiress  of  the  disseisor  enfeoffs  me  with  war- 
ranty, and  after  she  is  married  to  the  disseisee ;  in  this  case  I 
may  take  advantage  of  this  warranty  against  the  disseisee,  and 
rebut  him  upon  it,  if  he  sues  me  for  the  land. 

Id.  ibid.  So,  if  the  husband  and  wife  sue  me  for  the  land  of  the  wife, 

and  I  have  a  warranty  of  a  collateral  ancestor  of  the  husband's, 
which  descended  to  the  husband  ;  I  may  make  use  of  this  to  bar 
the  husband  and  wife. 

(O)  When  a  Warranty  shall  be  said  to  be  defeated, 
determined,  suspended,  or  avoided. 

Litt.  sec.  741.    W^HEN  a  warranty  is  made  to  a  man  upon  an  estate  which 
I  Inst.  393.  a.  he  then   had,  if  the  estate  be  defeated  the  warranty  is 

and  b.  defeated  :  and  a  warranty  lineal  or    collateral  may  be    defeated, 

determined  or  avoided  in  all  or  in  part,  and  this  is  sometimes 
by  matter  in  law  and  sometimes  by  matter  in  deed. 
Id.  ibid.  jf  an  estate-tail,  to  which  a  warranty  is  annexed,  be  spent, 

the 
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the  warranty  is  determined :  or,  if  a  man  make  a  gift  in  tail  with 
warranty,  and  the  donee  afterwards  make  a  feoffment,  and  die 
without  issue,  the  warranty  is  gone. 

So,  if  tenant  in  tail  discontinue  the  tail,  and  the  discontinuee  i  Inst.  .-595.  a. 
be  disseised,  or  make  a  feoffment  on  condition,  and  a  collateral  ^"^'  "• 
ancestor  of  the  issue  release  to  the  disseisor  or  feoffor  on  condition, 
with  warranty,  and  after  the  discontinuee  enter  upon  the  dis- 
seisor, or  on  the  feoffee,  for  the  condition  broken,  in  this  case 
the  warranty  made  by  the  collateral  ancestor  is  gone. 

Likewise,  if  a  seignory  be  granted  with  warranty,  and  the   l  Inst.  392.  b. 
tenancy  escheat,  so   that  the  seignory  is  extinct,  consequently, 
the  warranty,  which  was  annexed  to  it,  is  defeated. 

If  tlie  father  makes  a  feoffinent  to  his  eldest  son,  and  dieth,  and   1  In?;t;^.~84.  b. 
the  warranty  descends  upon  the  son,  the  warranty  is  extinct.  ^ ''[ '  \  ^1 

been  enfeoffed  with  warranty  to  him  and  his  heirs,  the  son,  as  has  been  shewn,  n)ight  take 
advantage  of  the  warranty  made  to  his  father. 

If  tenant  in  tail  makes  a  feoffinent  to  his  uncle,  and  the  uncle  Litt.  sec  743. 

afterwards  makes  a  feoffhient  in  fee  with  warranty  to  another,  and  because  the 

.      -  unciG  tootC 

after  the  feoffee  of  the  uncle  doth  re-enfeoff"  the  uncle  again  in  fee,   j^^^j^  ^^  i^j^^ 

and  after  the  uncle  enfeoffeth  a  stranger  in  fee  without  warranty,   as  great  an 

and  dieth  without  issue,  and  the  tenant  in  tail  dieth,  the  war-  estate  from 

ranty  made  to  the  first  feoffee  is  hereby  defeated.  ^}^  ^['^  ^^f5^« 

•^  •'to  whom  the 

warranty  was  made,  as  the  same  feoffee  had  from  him  ;  and  if  the  warranty  should  stand,  thea 

the  uncle  would  warrant  to  himself,  which  cannot  be. 

So,  if  the  uncle  makes  the  warranty  to  the  feoffee,  his  heirs  1  Inst.  390. 
and  assigns,  and  takes  back  an  estate  in  fee,  and  after  enfeoff' 
another,  yet  the  warranty  is  defeated,  because  he  cannot  be  as- 
signee to  himself. 

But,  if  one  makes  a  feoffinent  with  warranty  to  the  feoffee,  his  id.  ibid. 
heirs  and  assigns,  and  the  feoffee  re-enfeoffs  the  feoffor  and  his 
wife,  or  the  feoflPor  and  a  stranger ;  in  these  cases  the  warranty 
is  not  defeated,  but  continues  still. 

So,  if  two  make  a  feoffment  with  warranty  to  one,  his  heirs  id.  ibid, 
and  assigns,  and  the  feoffee  re-enfeoff"  one  of  the  feoffors  ;  in  this 
case  the  warranty  is  not  gone. 

And  if  in  the  first  case  before  put  by  Littleton,  sec.  71. S.  the  Litt.  sec.  744. 
feoffee  makes  an  estate  to  his  uncle  in  tail  or  for  life,  saving  the   1  Inst.  590. 
reversion,  or  a  release  for  life,  the  remainder  over,  Sfc,  in  this     .henvise 
case  the  warranty  is  only  suspended.  where  the 

uncle  hath  as  great  estate  in  the  land  of  the  feoffee  to  whom  the  warranty  was  made,  as  the 
feoffee  hath  himself. 

Also,  if  the  uncle  after  such  feoffinent  with  warranty,  or  re-  Litt.  sec.  745. 
lease  with  warranty,  be  attainted  or  outlawed  of  felony;  hereby  ^  Inst. ^91. 
the  warranty  is  gone ;  and  although   he  afterwards   obtain   his 
pardon,  yet  the  warranty  is  not  revived. 

Also,  if  tenant  in  tail  be  disseised,  and  after  make  a  release  to  Litt.  sec.  745» 
the  disseisor  with  warranty  in  fee,  and  after  the  tenant  in  tail  be  747.  1  Inst. 
attaint  or  outlawed  of  felony,  and  have  issue  and  die,  in  this  case  ^^^' 
the  issue  in  tail  may  enter  upon  the  disseisor;  for  nothing  makes 
a  discontinuance  in  this  case  but  the  warranty,  and  the  warranty 

B  b  4?  cannot 
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cannot  descend  to  ihe  issue  in  tail,  because  the  blood  is  corrupt 
between  him  that  made  the  warranty  and  the  issue  :  and  if  tenant 
in  tail  should  obtain  his  pardon,  the  warranty,  as  has  been  said, 
would  not  revive. 

1  Inst.  392.  a.  But,  if  tenant  in  tail  at  the  time  of  his  attainder  had  no  issue, 
and  after  the  obtainmg  of  his  pardon  had  issue,  that  issue  would 
be  bound  by  the  wari'anty. 

6  Rep.  12.  If  a  partition  be  made  by  judgment  upon  a  writ  o? partitione 

c^Te^^^'^  /«f/V"^«,  by  force  of  the  statute  of  31  H.  8.  this  does  not  defeat 
the  warranty,  because  by  writ  they  are  compellable  by  the  statute 
to  make  partition. 

Id.  ibid.  But,  if  a  feoffment  with  warranty  be  made  to  two  or  more, 

and  they  being  joint-tenants,  afterwards  by  deed  make  partition  ; 
by  this  the  warranty  is  determined ;  for  though  they  were  com- 
pellable by  writ  to  make  partition,  yet  since  they  have  not  pur- 
sued the  statute  by  making  partition  by  writ,  the  warranty  is 
gone. 

Id.  ibid.  So,  if  there  be  two  joint  tenants,  and  one  of  them  disseises 

the  other,  and  he  that  disseises  recover  in  an  assise,  and  have 
judgment  to  hold  in  severalty;  hereby  the  warranty  is  deter- 
mined. 

1  Inst.  392.  b.  As  warranties  may  be  defeated  and  extinguished  by  matter  in 
law,  so  likewise  they  may  be  discharged  or  defeated  by  matter 
in  deed :  and  this  in  three  several  ways.     For  — 

Lilt.  sec.  748.  If  the  party  that  has  the  warranty,  or  the  estate  to  which  the 
warranty  is  annexed,  releases  to  him  that  is  bound  to  warrant  all 
warranties,  or  all  covenants  real,  or  all  demands ;  by  either  of 
these  releases  the  warranty  is  gone. 

1  Inst.  3S5.  If  one  enfeoffs  three  with  warranty  to  them  and  their  heirs, 

and  one  of  them  releases  to  one  of  the  other  two ;  hereby  the 
warranty  is  gone  for  that  part.  But,  if  one  of  them  releases  to 
the  other  two ;  in  this  case  the  warranty  is  not  gone,  but  con- 
tinues, and  they  may  vouch  upon  it. 

1  Inst.  390.  If  tenant  in  tail  enfeoffs  his  uncle,  who  enfeoffs  another  in  fee 

with  warranty,  and  the  feoffee  releases  the  warranty  to  his  uncle ; 
thereby  the  warranty  is  extinct. 

Jd.  ibid.  But,  if  a  gift  in  tail  be  made  with  warranty,  in  this  case  a  re- 

lease made  by  the  tenant  in  tail  of  the  warranty  will  not  extin- 
guish it. 

1  Inst.  393.  If  two  make  a  feoffment  in  fee,  and  warrant  the  land  to  the 

feoffee  and  his  heirs,  and  the  feoffee  releases  the  warranty  to  one 
of  the  feoffors  ;  this  does  not  determine  the  warranty  of  the  other 
as  to  the  moiety. 

Id.  ibid.  "So  if  one  enfeoffs  two  with  warranty,  and  one  of  them  releases 

the  warranty  ;  this  does  not  extinguish  the  warranty  for  the  other 
moiety,  but  it  continues  st'll. 

1  Inst.  385.  If  one  warrants  land  to  two  men  and  their  heirs,  and  one  of 

them  makes  a  feoffment  in  fee ;  hereby  the  warranty  is  not  deter- 
mined, but  the  other  may  vouch  for  his  moiety. 

As  warranties  may  be  defeated  in  the  whole,  so  they  may  be 

defeated 
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defeated  as  to  part  of  the  benefit  that  may  be  taken  of  the  same  ; 
as, 

He  who  has  a  warranty  may  make  a  defeasance  not  to  take   i  Inst.  393.  a. 
any  benefit  by  way  of  voucher:  in  the  like  manner  that  he  shall 
take  no  advantage  by  way  of  lijarrantia  chartce,  or  by  way  of  re- 
butter. 

If  the  parties,  between  whom  the  warranty  is,  intermarry,  here-   i  Inst.  590. 
by  the  warranty  is  suspended  during  the  coverture  in  some  cases. 

If  tenant  in  tail  makes  a  feoffment  in  fee  with  warranty,  and  Jd.  ibid. 
disseises  the  discontinuee,  and  dies  seised ;    this  suspends  the 
warranty. 

In  some  special  cases  there  shall  be  no  recoveries  in  value  upon 
one  warranty ;  as. 

If  a  disseisor  gives  lands  to  the  husband  and  wife,  and  to  the  i  Inst.  393.  a. 
heirs  of  the  husband,  the  husband  aliens  in  fee  with  warranty, 
and  dies,  the  wife  brings  a  ad  in  vita,  the  tenant  vouches  and  re- 
covers in  value,  if  after  the  death  of  the  wife  the  disseisee  brings 
a  iir(£cipe  against  the  alienee,  he  shall  vouch  and  recover  in  value 
again. 

So  it  is,  where  the  wife  brings  a  writ  of  dower  against  the  Id.  ibid. 
alienee,  he  shall  recover  in  value  again  upon  the  same  warranty. 

And  it  is  in  the  same  manner  if  a  man  be  seised  of  a  rent  by  a  jd.  ibid. 
defeasible  title,  and  release  to  the  tenant  of  the  land  all  his  right 
in  the  land,  and  warrant  the  land  to  him  and  his  heirs  ;  if  he  be 
empleaded  for  the  rent,  he  shall  vouch  and  recover  in  value  for 
the  rent ;  and  if  he  be  empleaded  for  the  land,  he  shall  vouch  and 
recover  in  value  again  for  the  land. 

But  in  these  and  the  like  cases,  the  reason  is  in  respect  of  the  Id.  ibid. 
several  estates  recovered,  but  for  one  and  the  same  estate  he  shall 
never  recover  but  once  in  value  ;  and  though  the  land  recovered 
in  value  be  evicted,  yet  he  shall  never  take  benefit  of  the  war- 
ranty after. 

A  warranty  also  may  lose  its  force  by  taking  benefit  or  making  Id.  ibid. 
use  thereof;  for  after  a  man  has  once  taken  advantage  thereof  in 
some  cases,  he  can  make  no  further  use  of  it. 

If  in  a  prcscipe  the  tenant  vouches,  and  at  the  sequatur  sub  siio  Id.  ibid. 
periado  the  tenant  and  the  vouchee  make  default,  whereupon  the 
demandant  has  judgment  against  the  tenant;  and  afterwards  the 
demandant  brings  a  scire  facias  against  the  tenant  to  have  execu- 
tion ;  in  this  case  the  tenant  may  have  a  "d^a^-raiitia  chartce. 

And  if  in  that  case  a  stranger  had  brought  a  -prcecipe  against  Id.  ibid. 
the  tenant,  the  warranty  lost  not  its  force  ;  but,  if  the  tenant  had 
judgment  to  recover  in  value  against  the  vouchee,  he  should  not 
vouch  again  by  reason  of  that  warranty,  because  he  had  taken 
advantage  of  the  warranty. 

(P)  How  Warranties  shall  be  expounded. 

TT  is  a  principle  of  law  that  all  warranties  in  general  are  to  be 
favourably  construed,  because  they  are  part  of  men's  assur- 
ances. 

It 
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4Rep.  81.  It  is  to  be  observed  likewise,  that  in  some  cases  warranties  in 

Noke's  case,     jj^^^  j,,.g  j^Qt  taken  away  by  exi:)ress  warranties ;  as,  if  a  man  leaseth 

for  life,  and  farther  bindeth  himself  and  his  heirs  to  warranty, 

here  the  express  warranty  doth  not  take  away  the  warranty  in 

law ;  for  if  he  in  reversion  granteth  over  his  reversion,  and  the 

lessee  attorneth,  and  afterwards  is  empleaded,  he  may  vouch  the 

grantee  by  the  warranty  in  law,  or  he  may  vouch  the  lessor  by 

the  express  warranty. 

Id.  ibid.  So  likewise,  if  a  man  make  a  feoffment  in  fee  by  the  word  dedi, 

1  Inst.  384.  a.     with  an  express  warranty  in  the  deed,  he  may  use  the  one  or  the 

other  at  his  election :  and  the  warranty  wrought  by  this  word  dedi 

is  a  special  warranty,  and  extendeth  to  the  heirs  of  the  feoffee 

during  the  life  of  the  donor  only.     But  upon  an  exchange,  the 

warranty  extendeth  reciprocally  to  the  heirs,  and  against  the  heirs 

of  both  parties ;  though  the  assignee  shall  not  vouch  by  force  of 

such  warranties. 

Id.  ibid.  A  partition  implies  a  warranty  in  law. 

1  Inst.  584. b.         So,  if  a  man  make  a  gift  in  tail  or  a  lease  for  life  of  land  by 

deed  or  without  deed,  reserving  a  rent,  or  of  a  rent-service  by 

deed,  this  is  a  warranty  in  law  ;  and  the  donee  or  lessee  being 

empleaded  shall  vouch  and  recover  in  value  :  and  this  warranty 

in  law  extendeth  not  only  against  the  donor  or  lessor  and  his 

heirs,  but  also  against  his  assignees  of  the  reversion ;  and  so 

likewise  the  assignee  of  lessee  for  life  shall  take  the  benefit  of 
1  •  • 

this  warranty  in  law. 

Jd.  ibid.  When  dower  is  assigned,  there  is  a  warranty  in  law  included, 

that  the  tenant  in  dower  being  empleaded,  shall  vouch  and 
recover  in  value  a  third  part  of  the  two  parts  whereof  she  is 
dowable. 

1  Inst.  367.  b.  If  a  man  of  a  full  age  and  an  infant  make  a  feoffment  in  fee 
with  warranty,  this  warranty  is  not  void  in  part  and  good  in 
part ;  but  it  is  good  for  the  whole  against  the  man  of  full  age, 
and  void  against  the  infant ;  for  although  the  feoffment  of  an 
infant  passing  by  livery  of  seisin  be  voidable,  yet  his  warranty 
which  taketh  effect  only  by  deed,  is  merely  void. 

1  Inst.  386.  a.  If  a  man  make  a  feoffment  in  fee,  and  bind  his  heirs  to  war- 
ranty, this  is  void,  because  the  ancestor  himself  was  not  bound  : 
also,  if  a  man  bind  himself  to  warranty,  and  not  his  heirs,  the 
heirs  are  not  bound. 

Id.  ibid.  But  a  warranty  in  law  may  bind  the  heir,  although  it  never 

bound  the  ancestor. 

1  Rep.  1.  Lord       If  a  man  for  him  and  his  heirs  warrant  lands  unto  another  and 

Buckhurst's       his  heirs,  this  is  a  general  warranty,  because  it  is  not  restrained 
case.  .  .   • 

to  any  person  certain. 

1  Inst.  388.  b.  A  warranty  regularly  doth  extend  to  all  things  issuing  out  of 
the  land ;  that  is  to  say,  to  warrant  the  land  in  such  plight  and 
manner,  as  it  was  at  in  the  hand  of  the  feoffor,  at  the  time  of  the 
feoffment  with  warranty,  and  the  feoffee  shall  vouch,  as  of  lands 
discharged  of  the  rent,  ^r^  at  the  time  of  the  feoffment  made. 
Id.  ibid,  and  If  a  woman  that  hath  a  rent-charge  in  fee,  intermarrieth  with 

^9-  a-  the  tenant  of  the  land,  and  a  stranger  releaseth  to  the  tenant  of 

the 
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the  land  with  warranty,  he  shall  not  take  advantage  of  this  war- 
ranty, either  by  voucher  or  'warrantia  chartce  .•  for  the  wife,  if  tlie 
husband  die,  or  the  heir  of  the  wife,  living  the  husband,  cannot 
have  an  action  for  the  rent  upon  a  title  before  the  warranty  made ; 
for  if  the  heir  of  the  wife  bring  an  assize  of  murt  (Tanccstor^  this 
action  is  grounded  after  the  warranty,  whereunto,  as  has  been 
said,  the  warranty  shall  not  extend. 

So  it  is  if  the  grantee  of  the  rent  grant  it  to  the  tenant  of  the  \  Inst.  389.  a. 
land  upon  condition,  which  maketh  a  feoffment  of  the  land  with 
warranty,  this  warranty  cannot  extend  to  the  rent ;  albeit  the 
feoffment  was  made  of  the  land  discharged  of  the  rent,  for  if  the 
condition  be  broken,  and  the  grantor  be  entitled  to  an  action, 
this  must  of  necessity  be  grounded  after  the  warranty  made. 

But  in  the  case  aforesaid,  when  the  woman,  grantee  of  the  rent,  Id.  ibid. 
marrieth  with  the  tenant,  and  the  tenant  maketh  a  feoffment  in 
fee  with  warranty,  and  dieth ;  in  a  ad  in  vita  brought  by  the  wife, 
(as  in  law  she  may,)  the  feoffee  shall  vouch  as  of  lands  discharged 
at  the  time  of  the  warranty  made,  for  that  her  title  is  paramount. 
So,  if  a  tenant  in  tail  of  a  rent-charge  purchase  the  land,  and 
make  a  feoffment  with  warranty,  if  the  issue  bring  ajvnnedon  of 
the  rent,  the  tenant  shall  vouch. 
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\\7"ASTE  is  the  committing  of  any  spoil  or  destruction  in 
houses,  lands,  c^r.  by  tenants,  to  the  damage  of  the  heir, 
or  of  him  in  reversion  or  remainder  :  whereupon  the  writ  or  action 
of  waste  is  brought  for  the  recovery  of  the  thing  wasted,  and 
damages  for  the  waste  done. 

In  order  to  state  the  law  relative  to  this  head,  we  will  consider 
it  under  the  following  divisions  ; 

(A)  In  v/hat  Subjects  Waste  may  be  committed. 

(B)  Of  the  several  Kinds  of  W^aste. 

(C)  What  Acts  shall  be  deemed  Waste  :    And  herein, 

1.  Wiat  shall  be  deemed  Waste  in  Lands. 

2.  Wiat  shall  be  deemed  Waste  in  Trees  and  Woods. 

3.  WJiat  shall  be  deemed  Waste  in  digging  for  Gravel,  Mines, 

Sfc. 

4.  WJiat  shall  be  deemed  Waste  in  Gardens,  Orchards,  Fish- 

Ponds,  Dove-Houses,  Parks,  S^c. 

5.  Wiat  shall  be  deemed  Waste  mth  respect  to  Houses,  8,-c. 

And  herein,  — 

Of  what  Things  annexed  to  the  Freehold,  Waste  may  be 
committed. 

(D)  What 
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(D)  What  shall  be   deemed   Waste  with   respect  to 

ecclesiastical  Persons. 

(E)  ^Vhat  Waste  shall  be  deemed  excusable. 

(F)  What  Waste  shall  be  justifiable,  by  Reason  of  the 

Interest  of  the  Party. 

(G)  Who  may  bring  an  Action  of  Waste. 

(H)  Against   whom    the   Action    of  Waste    may   be 
brought:  Herein, 

1.  Agaijist  l^hom  it  may  he  hrouglit  for  Waste  done  hy  a 

Stranger. 

2.  Hotafar  it  lies  against  ExeaitorSy  Sfc. 

(1)  At    what   Time    an   Action    of  Waste    shall    be 
brought. 

(K)  Of  the  Process  and  Proceedings  in  Actions   of 
Waste :  And  herein, 

1.  In  "doJiat  Cases  the  Action  sJiall  be  brought  in  the  Tenet. 

2.  In  "johat  Cases  it  shall  be  brought  in  the  Tenuit. 

(L)  Of  the  Pleadings  in  Actions  of  Waste. 

(M)  Of  the  Judgment  in  Actions  of  Waste,  and  what 
shall  be  recovered  thereby. 

(N)  In  what  Cases  in  general  Waste  may  be  restrained 
by  Injunction  in  Equity :  And  herein, 

Hoivfar  it  may  be  restrained  in  Equity,  not'iioithstanding  the 
Words  "doithoiit  Impeachment  of  Waste  be  contained  iyi  the 
Lease,  &c. 

(O)  What  Rehefmay  be  given  in  Equity  in  Cases  of 
Waste. 


(A)  In  what  Subjects  in  general  Waste  may  be  com- 
mitted. 

This  act  pro-     HPHE  statute  52  H.  3.  c.  23.  §  2.  enacts,  that  farmers  (a),  during 
videth  remedy    -■-   ^/^^/^  terms,  shall  not  maJce  "iVaste  (b),  sale  (c),  7ior  exile  of  house, 

life,  or  lessee  for  years,  and  it  is  the  first  statute  that  gave  remedy  in  those  cases  :  for  the  rule 

of 
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of  the  register  is,  that  there  are  five  manner  of  writs  for  waste,  viz.  two  at  the  common  law,  as 
for  waste  done  by  tenant  in  dower,  or  by  the  guardian  ;  and  three  by  statnte  or  special  law, 
as  against  tenant  for  life,  tenant  for  years,  and  tenant  by  the  curtesy.  2  Inst.  145.  [299.  But 
this  opinion  of  Lord  Coke,  that  tiiere  was  no  remedy  at  connnon  law  for  waste,  except  against 
tenant  by  the  curtesy  in  dower,  and  a  guardian,  it  should  seem  is  not  well  founded.   Vide  Bract. 

lib.  4.  c.  IS.  2  Reeves's  Hist.  Law,  73,  74.  148.  note.] This  statute  is  a  penal  law,  and  yet 

because  it  is  a  remedial  law  it  has  been  interpreted  by  equity.     Arg.  10  Mod.  281.  in  case  of 

Hammond  v.  Webb. (a)  Here  fanners  do  comprehend  all  such  as  hold  by  lease  for  life  or 

lives,  or  for  years,  by  deed  or  without  deed.  2  List.  145. It  has  been  resolved   likewise 

that  it  should  extend  to  strangers.     Arg.  10  Mod.  281.  in  case  of  Hammond  v.  Webb. 

Although  the  register  says  sciend.  that  po-  statutum  de  Marlebridge,  cap.  23.  data  fnit  qucedam 
prohibitio  vasti  versus  tcnentem  annorinn,  which  is  true ;  yet  the  statute  extends  to  farmers  for 
life  also,  but  this  act  extended  not  to  tenant  by  the  curtesy,  for  he  is  not  a  farmer;  but  if  a 

lease  be  made  for  life  or  years,  he  is  a  farmer,  though  no  rent  be  reserved.    2  Inst.  145. 

{b)  By  these  words  they  are  j.roliibited  to  suffer  waste,  for  it  has  been  resolved  that  this  act 
extends  to  waste  omittcndo,  though  the  word  is  faciant,  which  literally  imports  active  waste. 
Arg.  10  Mod.  281.  in  case  of  Hammond  v.  Webb,  [(c)  Note.,  the  word  sale  is  not  in  the  ori- 
ginal act.  Bracton,  speaking  of  the  terms  waste,  destruction,  and  exile,  says,  that  the  two  first 
signified  the  same  thing  ;  but  exilium  meant  something  of  a  more  enormous  nature  ;  as  spoil- 
ing or  selling  houses  ;  prostrating  and  extirpating  trees  in  an  orchard  or  avenue,  or  about  any 
house;  all  these  were  considered,  says  he,  ad  maximam  deformitatema  curice  et  cajntalis  mes- 
sttagii,  and  as  they  either  drove  the  inhabitants  away,  or  had  a  tendency  so  to  do,  they  were 
called  exilium.     Bract,  lib.  4.  c.  IS.  §  13.     1  Reeves's  Hist.  Law,  586.] 

Nor  of  any  thing  [d)  helo7iging  to  the  tenements  that  they  have  to  /  jx  UQ^gec; 
J^l'^n.  woods,  and 

men  were  before  particularly  named,  and  these  words  do  comprehend  lands  and  meadows 

belonging  to  the  farm.     2  Inst.  146. Also  these  general  words  have  a  further  signification ; 

and,  therefore,  if  there  had  been  a  farmer  for  life  or  years  of  a  manor,  and  a  tenancy  had 
escheated,  this  tenancy  so  escheated  did  belong  to  the  tenements  that  he  held  in  farm,  and 
therefore  this  extended  to  it ;  and  the  lessor  shall  have  a  writ  generally,  and  suppose  a  lease 
made  of  the  lands  escheated  by  the  lessor,  and  maintain  it  by  the  special  matter.    2  Inst.  146. 

Unless  theij  have  special  licence  le)  by  wi-iting  of  covenant,  men-  ,  .r^,- 
.•      •       ^7    a"L7  1    -J.  \  '    J  &   c/  5  (e)  This  grant 

tiontng  that  they  may  do  it.  out^ht  to  be 

by  deed,  for  all  waste  tends  to  the  disinheritance  of  the  lessor,  and  therefore  no  man  can  claim 

to  be  dispunishable  of  waste  without  deed.    2  Inst.  146. Likewise  this  special  grant  is 

intended  to  be  absque  impetitione  vasti,  without  impeachment  of  waste.    2  Inst.  146. 

Which  thing  if  they  do,  and  thereof  be  co?wict,  they  shall  yield    .   j   u-, 
full  damage,  ajid  shall  be  punished  by  amerciament  grievously.  ^^  understood 

in  such  a  prohibition  of  waste  upon  this  statute  as  lay  against  a  tenant  in  dower  at  the  common 
law,  antl  single  damages  were  given  by  this  statute  against  lessee  for  life,  and  lessee  for  years. 
2  Inst.  146. 

But  waste  may  be  committed  not  only  in  houses  and  lands,    i  Inst.  53.  a. 
but  in  gardens,  orchards,  timber-trees,    dove-houses,   warrens, 
parks,  fish-ponds,  and  other  subjects  of  property,  as  will  be 
shewn. 


(B)  Of  the  several  Kinds  of  Waste. 


rpi 


'HERE  are  two  kinds  of  waste,  viz.  voluntaiy  or  actual,  and  Id.  ibid, 
negligent  or  2^c}'^^iissive.  Voluntary  waste  may  be  done  by 
pulling  down  or  prostrating  houses,  or  cutting  down  timber-  trees : 
Negligent  waste  may  be  by  suffering  houses  to  be  uncovered, 
whereby  the  spars  or  rafters,  planches  or  other  timber  of  the 
house  are  rotten. 

A. 
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Dy.  58.  pi.  35.       A.  leased  a  house  which  was  ruinous  at  the  time  of  the  demise : 
Ow.  9-2.  ^  the  lessee  obliged  himself  not  to  do  or  suffer  any  voluntary  waste, 

Pipranda       ^'^•.*  ^^^®  ^^?"!^  ^^^^'  ^^^^  ^-  brought  debt:  it  was  adjudged,  that 
difference  was  i^  lies ;  for  it  is  waste,  though  the  lessee  may  excuse  himself  upon 
taken  between  the  special  matter, 
an  action  of  w  ste,  and  debt  on  an  obligation. 

So,  where  A.  leased  a  house  and  land  for  years  by  indenture, 
in  which  was  a  clause,  that  if  the  lessee  happens  to  do  any  "diaste, 
the  lessoi'  may  re-enter.  The  lessee  suffered  the  house  to  fall  for 
"want  of  covering  and  repairing.  Though  the  words  were  (to  do 
any  waste)  yet  Dyer  and  Walsh  inclined  that  lessor  might  re-enter, 
the  statute  of  because  such  waste  is  punishable  by  the  statute  of  Gloucester,  and 
whe're^lie  si^vs  *^^  words  (any  waste)  is  general  and  indifferent  to  either  of  the 
That  to  do  '  ^^^  kinds  of  xvaste,  viz.  voluntary  or  negligent,  &c. 
or  make  waste,  in  legal  understanding,  includes  negligent  as  well  as  voluntary  waste.  2  Inst.  145. 
IJIt  has  been  held  an  action  on  the  case  does  not  lie  for  mere  permissive  waste  against  a  tenant 
at  will,  who  has  not  covenanted  to  rej^air.  Gibson  v.  Wells,  1  New  R.  290, ;  nor  against 
tenant  for  years.  Heme  v.  Benbow,  4  Taunt.  7G4.,  Jones  v.  Hill,  7  Taunt.  592.;  sed  vide 
2  Saund,  252.  n.  7.  cont,,  and  see  5  Co.  R.  25.  note  (A)  (ed.  Fraser.)jl 
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(C)  What  Acts  shall  be  deemed  Waste. 

TT  has  been  laid  down  as  a  general  principle,  that  the  law  will 
not  allow  that  to  be  waste,  which  is  not  any  way  prejudicial 

to  the  inheritance :  nevertheless. 

It  has  been  held,  that  a  lessee  or  tenant  cannot  change  the 

nature  of  the  thing  demised ;  though  in  some  cases  the  alteration 

may  be  for  the  greater  profit  of  the  lessor.     Thus,  — 

If  a  lessee  converts  a  corn-mill  into  a  fulling-mill,  it  is  waste, 

although  the  conversion  be  for  the  lessor's  advantage. 

Also,  converting  a  brewhouse  of  1201.  per  annum  into  other 
houses  let  for  200/.  a  year,  is  waste,  because  of  the  alteration  of 
the  nature  of  the  thing,  and  of  the  evidence. 

II  But  where  the  jury,  in  an  action  for  waste,  against  a  tenant 
for  years,  in  converting  three  closes  of  meadow  into  garden 
ground,  gave  only  one  farthing  damages  for  each  close,  the 
court  gave  the  defendant  leave  to  enter  up  judgment  for  himself, 
on  the  ground  that  the  reversion  could  not  be  considered  as 
injured,  and  de  minimis  7i07i  curat  lex.^ 
Jac,  &  Walk.  651. 

We  will  now  consider  what  shall  be  deemed  "isoaste  with  respect 
to  particular  subjects  of  property.     And, 

1.   JVhat  Acts  shall  be  deemed  Waste  in  Lands. 

If  the  tenant  converts  arable  into  wood,  or  e  converso,  it  is 
waste;  for  it  not  only  changes  the  course  of  husbandry,  but  also 
the  })roof  of  evidence. 

But  if  a  lessee  suffers  arable  land  to  lie  fresh,  and  not  manured, 
so  that  the  land  grows  full  of  thorns,  ^c  this  is  not  waste,  but  ill 
husbandry. 

Like- 
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Likewise,  the  conversion  of  meadow  into  arable  is  waste,  for   i  Inst.  S3,  b. 
it  not  only  changes  the  course  of  husbandry,  but  the  proof  of 
his  evidence. 

But  if  meadow  be  sometimes  arable,  and  sometimes  meadow,   ^  j^^jj  p^^^ 
and  sometimes  pasture,  there  the  ploughing  of  it  is  not  waste.        §15.  Some 
say,  that  plougliing  must  be  prohibited  by  covenant  to  pay  so  much  an  acre,  for  that  an  abso- 
lute restraint  from  ploughing  is  void. 

Neither  is  the  division  of  a  great  meadow  into  many  parcels   2  Ley,  174. 
by  the  making  of  ditches  waste ;  for  the  meado'ws  may  be  better  P  ' 
for  it,  and  it  is  for  the  profit  and  ease  of  the  occupiers. 

Likewise,   converting  a  meadow  into  a  hop  garden,  is  not   ^^-  ^^^^-  . 
waste ;  for  it  is  employed  to  a  greater  profit,  and  it  may  be 
meadow  again.     Per  Windham  and  Rhodes  J. ;  but  Periam  J. 
said,  though  it  be  a  greater  profit,  yet  it  is  also  with  greater 
labour  and  charges. 

But  converting  a  meadow  into  an  orchard  is  waste,  though  it  U-  ibid. 

be  to  the  greater  profit  of  the  occupier.     Per  Periam.  ''    i^rf  ul'^  \i 

■wc       t  ^  111111-1  •         1  •     •         .  and  Pull,  86.11 

It  a  lessee  plough  the  land  stored  with  conies,  this  is  not  2Roll.Abr. 

waste ;  unless  it  be  a  wai'ven  by  charter  or  prescription.  815. 

So,  if  a  lessee  of  land  destroys  the  coney-boroughs  in  the  land,   id.  ibid. 
it  not  being  a  free  warren  by  charter  or  prescription,  it  seems  it  Ow.  66. 
is  not  waste ;  for  a  man  can  have  no  property  in  them,  but  only   vl°- ,   ^* 
a  possession. 

It  is  waste  to  suffer  a  wall  of  the  sea  to  be  in  decay,  so  as  by  1  Inst.  53.  b. 
the  flowing  and  ref!owing  of  the  sea  the  meadow  or  marsh  is 
surrounded,  whereby  the  same  becomes  unprofitable.  But  if  it 
be  surrounded  suddenly  by  the  rage  and  violence  of  the  sea, 
occasioned  by  wind,  tempest,  or  the  like,  without  any  default  in 
the  tenant,  this  is  not  waste.  Yet,  if  the  tenant  repair  not  the 
banks  or  walls  against  rivers  or  other  waters,  whereby  the 
meadows  or  marshes  be  surrounded  and  become  rushy  and 
unprofitable,  this  is  waste. 

So,  a  fortiori^  if  arable  land  be  surrounded  by  such  default;   sRoll.Abr. 
for  the  surrounding  washes  the  marl  and  other  manurance  from  ^^^* 
the  land. 

2.   What  Acts  shall  he  deemed  Waste  in  Trees  and  Woods. 

Trees  are  parcel  of  the  inheritance,  and  therefore  if  lessee  5  Rep.  12. 
assigneth  his  term,  and  excepts  the  timber-trees,  it  is  void ;  for  Saunders's 
he  cannot  except  that  which  doth  not  belong  to  him  by  law. 

The  lessor,  after  he  has  made  a  lease  for  life  or  years,  may    1 1  Rep.  48. 
by  deed  grant  the  trees,  or  reasonable  estovers  out  of  them,  to  Litbrd's  case, 
another  and  his  heirs ;  and  the  same  shall  take  effect  after  the 
death  of  the  lessee.    But  such  a  gift  to  a  stranger  is  void  during 
the  estate  for  life,  because  of  the  particular  prejudice  which  might 
be  done  to  the  lessee. 

The  lessee  hath  but  a  particular  interest  in  the  trees,  but  the  id,  ibid. 
general  interest  of  the  trees  doth  remain  in  the  lessor :  for  the 
lessee  shall  have  the  waste  and  fruit  of  the  trees,  and  the  shadow 
for  his  catde,  Src  but  the  interest  of  the  body  of  the  tree  is  in  the 
lessor,  as  parcel  of  his  inheritance.     Therefore, 

If 
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II  Rep.  81.  If  trees  are  overthrown,  by  the  lessee  or  any  other,  or  by 

Bowles's  ^yijifl  oj.  tempest  or  by  any  other  means    disjointed    from   the 

inheritance,  the  lessor  shall  have  them  in  respect  of  his  general 

ownership. 

1  Inst.  53.  a.  With  respect  to   timber  trees,   such  as  oak,  ash,  and  elm, 
54.  b.                (which  are  timber  trees  in  all  places,)  waste  may  be  committed 

in  them,  either  by  cutting  them  down,  or  topping  them,  or 
doing  any  act  whereby  the  timber  may  decay.  Also,  in  coun- 
tries where  timber  is  scant,  and  beeches  or  the  like  are  converted 
to  building  for  the  habitation  of  man,  they  are  also  accounted 
timber.     Thus, 

2  Roll.  Abr.  Waste  may  be  committed  in  the  cutting  of  beeches  in  BucJc- 

814.  II Aubrey    inghamsldre^  because  there,  by  the  custom  of  the  country,  they 

10  EastT446.     ^^'^  ^^^^  b^^^  \ix^\i^r. 
Wright' V.  Powle,  Gwill.  Tyth.  Ca.  357.1! 

Id.  ibid.  So,  waste  maybe  committed  in  the  cutting  of  birches  in^^r^- 

s/iire,  because  they  are  the  principal  trees  there  for  the  most  part. 

1  Inst.  53.  a.  If  the  tenant  cut  down  timber-trees,  or  such  as  are  accounted 

timber,  as  is  aforesaid,  this  is  waste  ;  and  if  he  suffer  the  young 
germins  to  be  destroyed,  this  is  destruction.  So  it  is,  if  the 
tenant  cut  down  underwood,  (as  he  may  by  law,)  yet,  if  he  suf- 
fer the  young  germins  to  be  destroyed,  or,  if  he  stub  up  the 
same,  this  is  destruction. 

2  Roll.  Abr.  If  a  lessee  or  his  servants  suffer  a  wood  to  be  open,  by  which 

815.  beasts  enter  and  eat  thf  germins,  though  they  grow  again,  yet  it 
is  waste  ;  for  after  such  eating  they  never  will  be  great  trees,  but 
shrubs. 

„  „  .,  If  a  termor  cuts  down  underwood  of  hazel,  willows,  maple,  or 

2  Roll.  Abr.  ,        1  •  I    •  1 1      V  •        4.         ^  '       I     ' 

817   If  usually  *^^^'  which  is  seasonable,  it  is  not  waste. 

cut  and  sold  every  ten  years, it  is  no  waste;  but  if  he  dig  them  up  by  the  roots,  or  suffer  the 

germins  to  be  bitten  with  cattle  after  they  are  felled,  so  as  they  will  not  grow  again,  the  same 

is  a  destruction  of  the  inheritance,  and  waste  lies  for  it.     And  mowing  the  stocks  with  a  wood 

scythe  is  a  malicious  waste ;  and  continual  mowing  and  biting  is  destruction.    Godb.  210. 

pi.  298.    Sir  John  Gage  v.  Smith. 

Id.  ibid.  If  ashes  are  seasonable  wood  to  cut  from  ten  3'ears  to  ten  years, 

it  it  not  waste  to  cut  them  down  for  house-bote. 

Id.  ibid.  But,  if  the  ashes  are  gross  of  the  age  of  nine  years,  and  able 

for  great  timber,  it  is  waste  to  cut  them  down. 

Id.  ibid.  It'  oaks  are  seasonable,  and  have  been  used  to  be  cut  always  at 

the  age  of  twenty  years,  it  is  not  waste  to  cut  them  down  at  such 
age,  or  under ;  for  in  some  countries,  where  there  is  great  plenty, 
oaks  of  such  age  are  but  seasonable  wood. 

Id.  ibid.  But  after  the  age  of  twenty  years,  oaks  cannot  be  said  to  be 

wood  seasonable,  and  therefore  it  shall  be  waste  to  cut  them 
down. 

1  Inst.  53.  a.  Cutting  down  willows,  beech,  birch,  asp,  maple,  or  the  like, 

standing  in  the  defence  and  safeguard  of  the  house,  is  destruction, 
If  there  be  a  quickset  fence  of  white  thorn,  if  the  tenant  stub  it 
up,  or  suffer  it  to  be  destroyed,  this  is  also  destruction.  And  for 
all  these  and  the  like  destructions,  an  action  of  waste  lieth. 

Godb.  4.  pi.  6.       The  cutting  of  horn-beams,  hazels,  willows,  sallows,  though 

of 
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cf  forty  years*  growth,  is  no  waste,  because  these  trees  would 
never  be  timber.     Po  Meade  J. 

If  the  lessee  covenant,  that  he  will  leave  the  wood  at  the  end   7  Rep.  15. 
of  the  term  as  he  found  it;  if  the  lessee  cut  down  the  trees,  the  Englefield's 
lessor  shall  presently  have  an  action  of  covenant:  for  it  is  not  ^'^'^'p  21 
possible  for  him  to  leave  the  trees  at  the  end  of  the  term.     So  that   Mayne's  case. 
the  impossibility  of  performing  the  covenant  shall  give  a  present 
action  on  a  future  covenant.     But  it  is  otherwise  in  the  case  of  a 
house;  for  there,  though  the  lessee  commit  waste,  yet  he  may 
repair  the  waste  done,  before  the  term  expires. 

The  culting  of  Irces  is  justihable  Jbr /louse-bote, /iaj/-bote,  2^loi/gk-     -,    ^  r^  l 
bote,  andjtre-botc.  Hclbart's^R.' 

C.  296.  Bro.  Waste,  130.  By  the  common  law  the  lessee  shall  have  them,  though  the  deed 
does  not  express  it;  but  if  he  takes  more  than  is  necessary,  he  shall  be  punished  in  waste.  Bro. 

Waste,  pi.  130. A  termor  may  take  wood  for  them,  because  they  belong  to  him  of  common 

right.  F.  N.  B.  59.  (N),     And  ibid,  in  the  new  notes  there  (i)  says,  he  may  take  oaks,  elms,  ash, 

&c.  for  repairs  of  the  house,  and  underwood,  &c.  for  enclosures  and  firing. Covenant  by 

lessor  that  lessee  shall  have  house-bote,  hay-bote,  and  fire-bote,  without  committing  any  waste, 
on  pain  of  forfeiting  the  lease,  is  no  more  than  what  the  law  appoints,  and  therefore  the  cove- 

nant  is  vain.    Cro.  Eliz.  604.  pi.  18.  Archdeacon  v.  Jennor. If  lessee  j2«///?rs,  in  waste  for 

cutting  oaks  for  fire-bote,  he  viust  surmise  that  there  was  no  underwood  upon  the  land:  so,  it 
seems,  where  he  takes  ash,  or  other  trees  which  are  timber.  Bro.  Waste,  pi.  S9.     And  by  the 

best  opinion,  oak  and  ash  under  the  age  of  sixteen  years  may  be  cut  for  fire-bote.     Ibid. 

Lessee  for  life  or  years,  by  the  common  law,  cannot  take  fuel  but  of  bushes  and  small  wood, 
and  not  of  timber-trees  :  but  if  lessor  in  the  lease  grants  fire-bote  expressly^then  if  lessee  cannot 
have  sufficient  fuel  as  above,  &c.  he  may  take  great  trees,  5  Le.  16.  Anon. 

The  tenant  may  take  sufficient  iicood,  to  repair  the  ixallSi  p«Zt75,   i  Inst.  53.  b. 

fences,  hechfes,  and  ditches  as  he  found  them  :  but  he  cannot  make  ^"  ""  action  of 
"L  '         <b     '  J  ^j,ste  for  cut- 

ting trees,  the 
defendant  justifies,  &c.  that  they  were  to  wake  a  fence  with  j)  ate.  And  hy  Hobard,  it  was  good, 
without  shewing  that  tlie  fence  luas  made  of  pale.,  &c.  and  now  in  decay.  Noy,  23.  Jenkins  v. 
Jenkins.  ||Whether  trees  were  cut  down  for  the  sake  of  repairs,  or  not,  is  a  question  for  a 
jury.    Doe  dem.  Foley  v.  Wilson,  1 1  East,  56.11 

Cutting  dead  wood  is  no  waste.  i  Inst.  53. 

But  converting  trees  into  coals  for  fuel,  where  there  is  sufficient   Id.  ibid. 
dead  wood,  is  waste. 

3.   What  shall  be  deemed  Waste,  in  digging  for  Gravel,  Mines,  ^c. 

If  the  tenant  digs  for  gravel,  lime,  clay,  brick-earth,  or  stone   i  Inst.  53.  b. 
hid  in  the  ground,  or  for  mines  of  metal  or  coal,  or  the  like,  not  ^"^  "^.*; . 
being  open  at  the  time  of  the  lease,  it  is  waste.  reparation. 

See  post.  5.  What  shall  be  deemed  waste  with  respect  to  houses. 

If  a  man  hath  land  in  which  there  is  a  mine  of  coals,  or  the  i  Inst.  54.  b. 
like,  and  maketh  a  lease  of  the  land  (without  mentioning  any 
mines)  for  life  or  for  years,  the  lessee  for  such  mines  as  were 
open  at  the  time  of  the  lease  made  may  dig  and  take  the  profits 
thereof;  but  he  cannot  dig  for  any  new  mine  that  was  not  open 
at  the  time  of  the  lease  made,  for  that  would  be  adjudged  waste. 

Likewise,  if  there  be  open  mines  in  the  land,  and  the  owner  Jd.  ibid. 
lease  it  to  another,  with  the  mines  in  it,  he  may  dig  in  the  open 
mines,  but  not  in  the  close  mines  :  but  otherwise  it  would  be,  if 

Vol.  VI II.  C  c  there 
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there  was  not  any  open  mine  there  ;  for  then  the  lessee  might  dig 
for  mines,  otherwise  the  grant  would  take  no  effect. 

If  a  lessee  dig  slate-stone  out  of  the  land,  it  is  waste.     And, 

Digging  for  stones,  unless  in  an  ancient  quarry,  is  waste,  though 
the  lessee  fill  it  up  again. 

Likewise,  if  he  have  a  lease  of  land,  in  which  there  was  a  coal- 
mine, but  not  open  at  the  time  of  the  lease  ;  if  the  lessee  open  it, 
and  assign  his  interest,  it  is  still  waste  in  the  assignee.  But,  where 
the  lease  is  of  lands,  and  all  mines  in  it,  there  the  lessee  may  dig 
in  it. 

But,  if  lessee  of  land,  with  mines  of  coals,  iron,  and  stone,  digs 
of  the  coals,  iron,  and  stones,  so  much  as  is  necessary  for  him  to 
use  without  selling,  it  is  not  waste. 
Id.  Hid.  If  a  lessee  digs  the  earth,  and  carries  it  out  of  the  land,  action 

of  waste  lies. 
1  Inst.  53.  b.  If  a  lessee  digs  for  gravel  or  clay,  for  reparation  of  the  house, 

not  being  open  at  the  time  of  the  lease,  it  is  not  waste ;  any  more 
than  the  cutting  of  trees  for  reparation. 

4.   WTiat  shall  be  deemed  Waste  in  Gardens,  Orchards,  Fish-Ponds, 
Dove-Houses,  ParJcs,  &c. 

1  Inst.  3.  a.  If  the  tenant  cut  down  or  destroy  any  fruit-trees,  growing  in 

the  garden  or  orchard,  it  is  waste  :  but,  if  such  trees  grow  upon 
any  of  the  ground  which  the  tenant  holdeth  out  of  the  garden  or 
orchard,  it  is  no  waste. 

Id.  ibid.  Breakino:  a  hedge  also  is  not  waste. 

Bro.  Waste,  Likewise,  destruction  of  saffro7i  heads  in  a  garden,  is  not  waste. 

pi.  143.  cites  10  H.  7.  c.  2. 

Watherell  v.  HBut  ploughing  up  Strawberry  beds  by  an  outgoing  tenant  has 

Howells,  been  held  to  be  waste.  H 

lCamp.R.227. 

1  Inst.  53.  a.  If  the  tenant  of  a  dove-house,  warren,  park,  vivary,  estangues. 

Hob.  R.  C.        or  such  like,  takes  so  many,  that  so  much  store  is  not  left  as  he 
-^^*  found  at  the  time  of  the  demise,  it  is  waste. 

1  Inst.  5o.  a.  Likewise,  if  the  lessee  of  a  pigeon-house  stops  the  holes,  that 

the  pigeons  cannot  build,  it  is  waste. 
Id.  ibid.  So  likewise,  suffering  the  pales  of  a  park  to  decay,  whereby  the 

deer  are  dispersed,  is  waste. 
Ow.  66.  Also,  if  the  lessee  of  a  hop-ground  plough  it  up  and  sow  grain 

Moyle  V.  there,  it  is  waste. 

Moyle. 

Id.  ibid.  The  breaking  of  a  'ncearis  waste,  and  so  of  the  banks  ofajish- 

pond,  so  that  the  water  and  fish  run  out. 

5.   W/iat  shall  be  deemed  Waste  tsoith  respect  to  Houses. 

1  Inst.  53.  a.  Waste  may  be  done  in  houses,  by  pulling  them  down  or  pro- 

strating them,  or  by  suffering  the  same  to  be  uncovered,  whereby 
the  spars  or  rafters,  planches  or  other  timber  of  the  house  are  rotten. 

2  Roll.  Abr.  Default  of  coverture  of  a  house  is  waste,  though  the  timber  be 

^^^'  standino;. 

But, 
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But,  if  the  house  be  uncovered,  when  the  tenant  cometh  in,  it  i  Inst.  53.  a. 
is  no  waste  in  the  tenaiit  to  suft'er  the  same  to  fall  down. 

Though  there  be  no  timber  growing  upon  the  ground,  yet  the  Id.  ibid. 
tenant  at  his  peril  must  keep  the  houses  from  wasting. 

If  a  lessee  rases  the  house,  and  builds  a  new  house,  if  it  be  not  ^  j^^^^  ^^^^ 
so  long  and  wide  as  the  other  it  is  waste.  ei.5.  But  if  the 

old  house  falls  by  being  ruinous,  and  the  lessee  builds  a  new  one,  it  needs  not  be  so  long  and 
wide  as  the  old  one.     Bro.  Waste,  pi.  93. 

So,  if  he  rebuilds  it  more  large  that  it  was  before,  it  is  waste  ;    i  Inst.  55.  a. 
for  it  will  be  more  charge  for  the  lessor  to  repair  it. 

II  Where  a  lease  contained  a  proviso  for  re-entry,  if  the  lessee  Doe  v.  Bond, 
committed  waste  to  the  value  of  10s.,  and  the  lessor  brought  35/™'* 
ejectment  on  this  proviso,  because  the  tenant  had  pulled  down 
some  old  buildings  of  m.ore  than  10s.  value,  and  erected  others 
of  a  different  description,  it  was  held  that  the  waste  mentioned 
in  the  proviso  was  waste  producing  an  injury  to  the  reversion  to 
the  value  of  10s.;  and  therefore  it  was  a  question  for  the  jury, 
whether  such  waste  to  that  value  had  been  committed.  || 

But,  if  a  lessee  of  land  makes  a  new  house  upon  the  land  where  2  Roll.  Abr. 
there  was  not  any  before,  this  is  not  waste;  for  it  is  for  the  benefit  ^^^• 
of  the  lessor.     But,  according  to  Lord  Coke, 

If  the  tenant  build  a  new  house,  it  is  waste ;  and  if  he  suffer  it     "^"f'^^'  ** 
to  be  wasted,  it  is  a  new  waste.  —  Yet,  if  the  house  be  prostrated     g/^     ''  5^ 
by  enemies  or  the  like  without  a  default  of  the  tenant,  or  were  here  to'be  un- 
ruinous  at  his  coming  in,  and  fall  down,  the  tenant  may  build  the  derstood  of 
same  again  with  such  materials  as  remain  and  with  the  other  buildmganew 
timber,  which  he  may  take  growing  on  the  ground  for  his  habit-  j-oo^^Jfone  of 
ation;  but  he  must  not  make  the  house  larger  than  it  was.  which  was 

before  on  the  premises  ;  and  thus  Eolle  and  he  may  be  reconciled. 

If  the  house  be  uncovered  by  tempest,  the  tenant  must  in  con-  1  Inst.  53.  a. 

venient  time  repair  it. 

If  a  lessee  flin^  down  a  wall  between  a  parlour  and  a  chamber,   2  Roll.  Abr. 

.  I  "815    I  See 

by  which  he  makes  a  parlour  more  large,  it  is  waste  ;  because  it  y^ Jj^J;  ^ 

cannot  be  intended  for  the  benefit  of  the  lessor,  nor  is  it  in  the  Spencer, 

power  of  the  lessee  to  transpose  the  house.  9  Bam.  &  C. 

145.11 

So,  if  he  pull  down  a  partition  between  chamber  and  chamber,  Bro.  Waste, 
it  is  w^aste.  —  Or,  1 45. 

If  a  lessee  pull  down  a  hall  or  parlour,  and  make  a  stable  of  2  Roll.  Abr. 
it,  it  is  waste.  ^^^' 

If  a  lessee  pull  down  a  garret  over  head,  and  make  it  all  one  id.  ibid. 
and  the  same  thing,  it  is  waste. 

If  a  lessee  permit  a  chamber  Jbre  ifi  decasu  pi'O  defectu  jjlaus-  Id.  ibid, 
tratiom's,  per  quod  gro&sum  maheremium  devenit  puiridum,  et  ca~ 
Tnera  ilia  turpissima  etfoedissima  devenit,  action  of  waste  lies  for  it. 

So,  if  a  lessee  permit  the  walls   to  be  in  decay  for  default  id.  ibid. 
of  daubing,  per  quod  mahei'emium  devenit  putridum,    action    of 
waste  lies. 

The  breaJcing  of  a  pale  or  of  a  wall  uncovered,  is  not  waste.        Bro.^Waste, 

But  the  breaJcing  of  a  tsoall  covered  ivith  thatch,  and  of  a  pale  of  yj  ^.^'^^ 
timber  covered,  is  waste. 

C  e  2  Burn- 
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Inst.  55.  b.  Burning  the  house  by  negligence  or  mischance  is  waste. 

But  by  the  6  Ann.  c.  31.  no  action  is  to  be  prosecuted  asjainst  any  person  in  whose  liouse  or 

chamber  any  fire  accidentally  begins. 

1  Inbt.  53.  a.  If  the  tenant  do  or  suffer  waste  to  be  clone  in  houses,  yet,  if  h® 

repair  them  before  any  action  brought,  there  lieth  no  action  of 
waste  against  him;  but  he  cannot  plead,  quod  non  fecit  vastum, 
but  the  special  matter. 

6.  Of  what  Things  annexed  to  the  Freehold  Waste  may  he  com- 
mitted. 

42  E.  3.  6.  The  removing  of  a  post  in  a  house  is  waste. 

Of  posfs,  &:c.  fixed  in  the  land,  and  not  to  the  walls  by  termor,  and  taken  off  within  his  term, 
waste  does  not  he,  for  the  house  is  not  impaired  by  it.  Per  KingsmUL  J.  and  Grevill  Serit, 
Huod  nonnegatur.     Bro.  Waste,  pi.  104. 

Id.  ibid.  So,  the  removinjj  of  a  door. 

r  --       T 

1  Jnst.  53.  In  waste  of  taking  away  doors,  the  lessee  pleaded  that  he  erected  them,  and  the 
court  took  a  difference  between  outer  doors  and  inner  doors.  Per  three  Js.  Lessee  may  take 
away  the  inner  doors  within  the  term,  but  not  the  outer  doors.  Mo.  17  7.  pi.  315.  Cooke'* 
case,  alias  Cook  v.  Humphrey. 

Id.  ib'.d.  So,  the  removing  of  a  window. 

It  is  waste,  though  the  glass  window  be  glazed  by  the  tenant  himself.    1  Inst,  55.  a. 

Vjtq.  Waste  ^^^^  <^^ng"ig  ^^P  ^  fumace  annexed  to  the  franktenement,  and 

pl.  145.    So,     selling  it,  is  waste. 

thougli  annexed  by  the  tenant  himself.  1  Inst.  55.  a.  The  difference  is  between  a  furnace 
fixt'd  to  the  middle  or  to  the  wall  of  the  house:  in  the  first  case  tlie  lessee  may  take  it  away, 
l-ut  not  in  the  last.   Per  Dyer  and  Oweri  Js.  Ow.  71.  in  case  of  Day  v.  Austin.' A  furnace 


574.  pl.24.  Dayv.  Bisbich 


Bro,  Waste,  The  removing  of  a  bench  is  waste,  though  annexed  by  the 

', ;  'f^-"  tenant  himself. 

1  lost.  o3.  a. 

Id.  ibid.  ^^  wainscot  annexed  to  the  house  be  taken  away  it  is  waste. 

Though  annexed  by  the  tenant  himself.  Id.  ibid.  If  fixed  to  a  wall,  it  is  waste-  Per  Anderson^ 
Cro.  Ehz.  574.  in  case  of  Day  v.  Bisbich.  Wainscot  annexed  by  the  lessor  or  lessee,  is  parcel 
of  the  house,  and  whether  by  great  or  little  nails,  screws,  or  irons,  put  through  the  post  or 
walls  of  the  house,  is  all  one;  but,  if  by  any  way  whatever  it  be  fixed  to  the  post  or  walls  of 
the  house,  it  is  waste  for  lessee  to  remove  them  ;  and  shall  pass  by  grant  of  the  house  in  tho 
same  manner  as  the  ceiling  and  plastering,  4  Rep.  64.  cites  it  as  resolved,  Mich.  41  &42EIiz. 
C.  B.  by  the  whole  court,  in  case  of  Warner  v.  Fleetwood.  But  per  Dodderidge  J.  Wainscot 
n;ay  as^weli  be  removed  by  a  lessee  as  arras  hangings.    Roll.  216.  in  Bridgman's  case. 

Bro.  Waste,  Of  tables  dormant  and  fixed  in  the  land,  and  not  to  the  walls  by 

i^^..'-^^\  t  ^'  termor,  and  taken  off  within  his  term,  waste  does  not  lie;  for  the 
dormant  fixed    ,  .'  .  ....        -r.      r^.  .„  t         ^  ^       -y  <-.     • 

cannot  be          nouse  is  not  impaired  by  it.    Per  KingsmillJ .  and  (jrevil  oerjt. 

removed,  and  if  they  are  it  is  waste.  Per  Anderson  C,  J.  Cro,  374.  pl,  24,  E,  in  case  of  Day 
V.  Bi.bich, 

Dyer,  io8.  b.         Beating  down  a  wooden  wall,  or  suffering  a  brick  wall  to  fall,  is 

Bedford  v"^        "^  waste,  unless  it  be  expressly  alleged,  that  the  walls  were  coped 

Smith.    So  of  or  covered. 

a  mud  wall,  is  waste.    Bro.  Waste,  pl.  145. 

Id.  ibid.  If  waste  be  assigned  in  pulling  up  a  plank  floor  and  mangers 

of  a  stable,  plaintiff  must  shew  that  the  same  were  fixed. 

If 
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If  lessee  erects  a  partition,  he  cannot  break  it  down  without  Mo.  178. 
being  liable  to  an  action  of  waste,  for  he  has  joined  it  to  the  Cooke's  case, 
franktenement. 

Shelves  are  parcel  of  the  house,  and  not  to  be  taken  away;  Cro.  Eliz.  329. 
and  though  it  is  not  sliewed  that  the  shelves  were  fixed,  it  ought  gJ"]Ji",„/^  ^ 
to  be  intended  that  they  were  fixed.     Per  Coke  C.  i.  sBalstr.  lis. 

Pavement  is  a  structure,  for  they  use  lime  to  finish  it.  /^.  j/^^v^ 

And  held,  that  it  is  within  the  intention  of  tlie  covenant  for  repairing  edifices,  buildings,  and 
it  is  quasi  building. 

If  the  tenant  suffers  the  groundsels  to  waste  in  his  default  of  Qw.  4.3. 
defence  or  removing  the  water  from  off  them,  or  of  dirt  or  dung  Sticklcborne 
or  other  nuisance  which  lies  or  hangs  upon  them,  tlie  tenant  y.Hatchman, 
shall  be  charo;ed,  for  he  is  bound  to  keep  them  in  as  good  case  ^^J,Z^^„ 
as  he  took  them.  ditch  or  moat 

the  groundsels  of  the  house  are  putrified,  waste  shall  be  assigned  in  domibus  pro  non  scourando. 
Id.  ibid. 

[The  rule  which  seems  pretty  clearW  established  by  the  abo\-e 
cases,  that  whatever  is  annexed  to  the  freehold,  becomes  part  of 
it,  and  cannot  be  removed  without  doing  waste,  has  been  re- 
laxed in  later  times,  upon  motives  of  public  policy,  as  between   ^^_    ^^^^ 
two  descriptions  of  persons,  that  is,   landlord  and  tenant,  and  Qt;incy,  1  Atk. 
tenant  for  life  or  in  tail,  and  the  remainder-man  or  reversioner.   477.  Lord 
As  between  landlord  and  tenant,  it  is  now  admitted,  that  the  w^^'r^/' ^""f" 
latter  may,  during  the  term,  take  away  all  such  chimney-pieces,    ,  ],^'^*"f}^,lj"^  ' 
wainscot,  S^c.  and  all  such  things  necessary  for  trade,  as  brewing  j«^'^  p  34^  g  p_ 
vessels,  coppers,  fire-engines,  cyder-mills,  ^'c.  as  he  has  himself  Poole's  case, 
put  np  or  erected.     We  have  said  dwing  the  terin^  for  if  he  re-   ).  Salk.stJs. 
move  them  after  the  term^  he  will   be  a  trespasser,  {a)     And  as  L^wfon    * 
between  tenxint  for  life  or  in  tail,  and  the  remainder-man  or  re-   3  ^\tij_  j'^, 
versioner,  it  is  also  admitted,  that  the  former  may  remove  fire  jjLawton  v. 
engines,   cyder-mills,  coppers,  Sfc.  which  he  has   erected,  and   ^^''"°"'  '  ^J- 
thereby  not  only  enjoys  the  profits  of  the  estate,  but  likewise  ^^^^l'  pcnton 
carries  on  a  species  of  trade.     And  if  he  does  not  remove  them    y\  Robart 
in  his  lifetime,  they  go  to  his  personal  representatives.     But  as   2  East,  »&. 
between  heir  and  executor  the  old  rule  of  law  seems  still  to  hold ;  («)  See  Fitz- 
for  though  in  an  action  of  trover  by  an  executor  against  an  heir  J^|^'  "",Vr 
for  a  cyder-mill,  tried  at  Worcester  before  Lord  C.  B.  Comijns,  his  Black.  25s.*l| 
Lordship  was  of  opinion,  that  it  w^as  personal  estate,  and  directed 
the  jury  to  find  for  the  executor;  yet  Lord  Mansfield  has  ob-    VidezXik.ie. 
served,  that  that  case  in  all  probability  turned  upon  a  custom  :  by  Sanders, 
and  that  where  no  circumstance  of  that  kind  arises,  the  rule  shall  "o^^e. 
still  hold  in  favour  of  the  heir,  seems  fully  established  by  the 
decision  of  the  Court  of  King's  Bench  in  Laioion  v.  Laixton^ 
Easter  22  G.  3.] 

l|In  the  leading  cases  above  (in  3  Atk.  13.  Amb.  113.  and 
1  H.  Black.  259.)  the  courts  may  be  considered  as  having  de- 
cided mainly  on  the  ground,  that  where  the  fixed  instrument, 
engine,  or  utensil  (and  a  building  covering  the  same  falls  within 
the  same  principle)  w^as  an  accessory  to  a  matter  of  a  personal 
nature,  that  it  should  be  considered  as  personalty.  Lord 
Hardmoicl-e  says,   in  the  case  in  Ambler,  "  A  colliery    is   not 

C  c  3  "  only 
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"  only  an  enjoyment  of  the  estate,  but  m  j^aii  carrying  on 
*'  a  trade."  And  in  3  Atk.  he  says,  "  One  reason  that  weighs 
"  with  me  is  its  being  a  mixed  case  between  enjoying  the 
"  profits  of  the  lands,  and  carrying  on  a  species  of  trade ; 
"  and  considering  it  in  this  light,  it  comes  very  near  the  in- 
"  stances,  in  bre\vhouses,^r.,  of  furnaces  and  coppers."  Upon  the 
same  principle  Lord  C.  B.  Comi/ns  may  be  considered  as  having 
decided  the  case  of  the  cyder-mill,  i.  e.  as  a  mixed  case,  between 
enjoying  the  profits  of  the  land  and  carrying  on  a  species  of  trade, 
that  of  making  cyder.  But  the  case  of  buildings  for  trade  has 
always  been  put  as  a  known  allowed  exception  from  the  general 
rule,  and  the  courts  will  not  extend  the  exception  to  buildings 
Elwesv.Maw  e^'^cted  for  mere  purposes  of  agriculture.  Accordingly  where 
3  East,  58. ;  a  tenant  in  agriculture  had  erected  at  his  own  expense,  and  for 
see  the  the  more  convenient  occupation  of  his  farm  a  beast-house,  car- 

ekbomte"  penter's  sho}>,  fuel-house,  pump-houses,  and  fold-yard  wall,  of 
judgment  of  hrick  and  mortar,  and  let  into  the  ground,  it  was  held,  that  he 
Lord  JEl/en-  could  not  remove  them  even  during  the  term ;  though  he  thereby 
borough.  left  the  premises  in  the  same  state  as  when  he  entered. 

Penton  y.  Where  the  tenant  erected  a  building  (with  permission  of  the 

sEast^R  88  ^^"^'o^'d)  on  a  brick  foundation  let  into  the  ground,  with  a 
chimney  belonging  to  it,  and  with  a  wooden  superstructure 
brought  from  another  place  where  the  tenant  had  carried  on 
business,  and  the  building  was  used  for  the  purpose  of  making 
varnish,  it  was  held  removable.  The  building  here  came  within 
the  exception  in  favour  of  trade.  Though  Lord  Kenyon  in  his 
judgment  hinted  that  gardeners  and  nurserymen  might  remove 
greenhouses  and  hothouses,  yet  this  dichini  has  been  ques- 
tioned by  Lord  Ellenborough,  3  East,  38,  and  by  Dallas  C.  J. 
peeper  Heath  ^  g,,Q^  g.  g^  -g_  y^^^  j^  seems  that  a  nurseryman  by  trade  may 
J.  Windharav.      i        i         n  .      -,  i        i       •      t    i       i       i  i    • 

Way,  4Taunt.  ^^^^^^^  sell  young  trees  raised  on  the  demised  land,  though  it 

316.  §eems  otherwise  as   to    a  farmer  rearing    trees  to  fill    up  the 

demised  orchards. 

With  respect  to  ornamental  fixtures,  as  chimney-pieces,  wains- 
Buckland  v.  cots,  «§r.  which  are  removable  [vide  stipra),  these  are  also  excep- 
Butterfield,  tions  to  the  general  rule,  and  therefore  to  be  fairly  considered, 
sBro.&Bing.  y^^t  j^qj.  t^  j^g  extended:  and  accordingly  in  a  late  case  it  was 
54.  4  Moo.  R.    111^1^.  11  °"^  .1 

440,  •  and  see    "6^"'   that  a  tenant   could  not  remove   a   conservatory  erected 

Farrant  v,  hy  him   on   a  brick  foundation    and    attached    to   the  demised 

Thompson,  dwelling-house,  and  communicating  with  it  by  windows  opening 

826*^"  ^  ^  ^"^^  ^^®  conservatory,  and  a  flue  passing  into  the  parlour  chim- 
ney ;  since  the  building  had  become  part  of  the  freehold. 
Naylor  v.Col-       ^j^j  though  the  building  is  used  for  the  purposes  of  trade,  still 

linge,  1  Taunt,  -r  ^u      ^         °  i       °  -,  i-        ^  n    i     -u- 

19.°  and  see  "   ^"^   tenant  expressly  covenants  to   deliver   up    all   buildings 

Thresher  v.       erected  during  the  term,  he  cannot  remove  it.JI 
East  London  Water-Works,  a  Barn.  &  Cres.  608. 

(D)   What   shall   be  deemed  Waste,  with  respect  to 
ecclesiastical  Persons. 

3  Lev.  268.  "Y^ITH  respect  to  ecclesiastical  persons,  it  has  been  held,  that 
Jones  V.  Hill.  ^^  action  on  the  case  will  lie  for  dilapidations.     And, 

It 
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It  has  been  said  that  dilapidation  of  ecclesiastical  places,  3  Inst.  204. 
houses,  and  buildings,  is  a  good  cause  of  deprivation. 

If  a  bishop  cut  and  sell  {a)  the  trees  of  the  bishopric,  yor  this  11  Rep.  49. 
iscaste  a  prohibition  shall  be  <yranted,  commanding  him  to  cease  cites  as  the 
doing  such  "waste.     Kesolved  in  parliament.  ham's  case. 

^seciufrh.    (a)  But   it  seems   he  ma}'  sell,  and   apply  the  money  in   repairs.    Amb.  116, 
3  Meriv.  428. j| 

So,  if  a  parson  or  vicar  vi^aste  the  trees  of  his  parsonage  or   i [Rep. 49. 
vicarage,  a  prohibition  shall  be  granted;  for  it  is  the  dowry  of  ^he patron^ 
the  church.  may  have  the 

prohibition.     l]See  Barn.  C.  R.  399.  2  Atk.  217.    Amb.  176.    2  Bro.  C.  C  552.  acc.\\ 

So,  if  a  prebendary  waste  the  trees  of  his  prebend,  the  patron  11(6)  See  this 
may  have  a  prohibition.     Between  AcJcland  and  Ativell,  prohibi-  <^ase,  2  Roll. 
tion  granted  by  the  Lord  Coventry.,  Lord  Keeper,  for  the  prebend  ^g^y®jj\:J"  493 
of  Catton  in  Devon,  (b)  7iotd.\\ 

It  has  been  holden,  that  if  a  bishop,  parson,  or  other  eccle-  Godb.  259. 
siastical  person,  cid  domon  trees  upon  the  lands,  unless  li  h^for  pi.  557.  Salis- 
reparation  of  their  ecclesiastical  houses,  and  do  or  suffer  to  be  bu^y  Bishop's 
done  any  dilapidations,  they  may  be  punished  for  the  same  in  ^^'^^' 
the  Ecclesiastical  Court,  and  a  prohibition  will  not  lie  in  the  case : 
and  that  the  same  is  a  good  cause  of  deprivation  of  them  of  their 
ecclesiastical  livings  and  dignities.    But  yet,  for  such  waste  done, 
they  may  be  also  punished  by  the  common  law^  if  the  party  will  sue 
there. 

On  a  motion  for  prohibition,  the  suggestion  appeared  to  be.  Lev.  107. 
that  the  parson  had  digged  and  found  lead  mines  in  his  glebe,  and  0^""^^.^° 
had  felled  timber ;  and  it  was  insisted  that  this  was  waste,  and  ^.^^g 
prohibitable  by  35  E.  1.  De  non  jvosiernend.  arbores^  &c.     But 
jyer  air.  —  It  lies  not  for  mines ;  for  then  mines  in  glebe-land 
can  never  be  opened. 

||An  uninterested  stranger  cannot  obtain  a  writ  of  prohibition  jeffgrson  v. 

to  restrain  a  bishop  from  committing  waste  in  the  possessions  of  Bishop  of 

his  see ;  and  it  seems  that  the  bishop  can  only  be  restrained  by  Durham, 

a  proceedinjT  at  suit  of  the  crown  or  of  the  metropolitan.     So   \^^^'      ,      " 
,  ^  ,  fc"  ,     ,  ,,  '^  105. ;  and  see 

also  as  to  deans  and  chapters,  y  tij.^  Prohi- 

bilion(A).  Vol.  VI.  Wither  v.  Dean  and  Chapter  of  Winchester,  3  Meriv.  421.  Herring  v. 
Dean  and  Chapter  of  St.  Paul's,  5  Swanst.  492. ;  and  see  note,  ibid. 

(E)  What  Waste  shall  be  deemed  excusable. 

TT  may  be  observed  in  general,  that  waste  which  ensues  from  1  lust.  53.  a, 
the  act  of  God  is  excusable.     Thus, 
If  a  house  falls  by  tempest  the  tenant  shall  be  excused  in  ^^^  if  it  he 

action  of  waste.  uncovered  by 

tempest,  and  stand  there,  if  the  tenant  has  sufficient  time  to  re])ai>-  it,  and  does  not,  the  lessor, 
if  the  lease  be  made  on  condition  of  re-entry  for  waste,  may  re-enter,  but  not  immediately 
upon  the  tempest ;  for  it  is  no  waste  till  the  tenant  suffers  it  to  be  so  long  unrepaired,  that 

the  timber  be  rotted  ;  per  Hull,  and  then  it  is  waste.     Bro.  Conditions,  pi.  40. If  he  suffer 

it  to  continue  unrepaired,  so  that  at  last  the  house  is  cast  down  by  a  tempest,  it  is  waste.  Mo.  62. 
pi.  173. 

Likewise,  if  a  house  be  abated  by  lightning,  or  thrown  down  Inst.  55.  a. 
by'  a  great  wind,  it  is  not  waste. 

C  c  4  So, 
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Bro.  Waste,  So,  if  apple  trees  be  torn  up  by  a  great  wind,  if  Lessee  after- 

P'- 5^-  wards  cut  them,  it  is  not  waste. 

■      , '  If  the   banks  be  well  repaired  by  the  lessee,  and  the  water 

2oH.  6.  c.i!b.  notwithstanding  subvert  them,  and  surround  his  meadow,  by 
Lessee  for      *  which  it  is  become  rushy,  it  is  not  waste. 

years  covenanted  upon  a  penalty  of  10/.  to  repair  the  banks  of  a  river.  The}'  were  afterwards 
broken  down  by  a  sudden  outrageous  flood.  FUzherbert  and  SheUxi  held,  that  he  is  excused  the 
penalty,  because  it  is  the  act  of  God  ;  but  he  is  bound  In  his  covenant  to  repair  it,  which  he 

must  do  in  convenient  time.    Dyer,  33.  a.  pi.  10,  11. ^If  banks  on  the  river  Trent  are  unre- 

fpaii-cd,  it  is  waste ;  per  all  the  Justices ;  because  the  Trent  is  not  so  violent,  but  that  the 
lessee  by  his  policy  and  industry  may  well  enough  preserve  the  banks,  and  make  the  water 
to  run  within  its  bounds;  but  the  violence  of  the  sea  is  such,  that  it  cannot  be  restrained  by 
any  policy;  and,  therefore,  it  is  no  waste  if  that  by  tempestuousness  breaks  the  walls  and  sur- 
rounds the  land.    Mo.  69.  pi.  187.  Griffith's  case. 

ro.Done,&c.  The  lessor  cannot  give  trees  durino;  the  tenant's  lease.  But  if 
ne  grants  them  to  a  stranger,  and  commands  the  tenant  to  cut 
and  deliver  them,  who  does  it,  this  shall  excuse  him  in  an  action 
of  waste.  And  yet  the  tenant  was  not  bound  by  law  to  obey  and 
execute  this  command. 

(F)  What  Waste  shall  be  deemed  justifiable,  by  reason 
of  the  Interest  of  the  Party. 

Cas.  temp.  'T'ENANT  in  tail  may  commit  waste  in  houses  as  well  as  in  all 
Talb.  16.  other  parts  of  the  estate,  notwithstanding  any  restraint  to  the 

Gienorchy  t.     contrary,  and  no  instance  can  be  shewn  where  a  tenant  in  tail 

Bosvilie.  jj^g  ijggi^  restrained  from  committino;  waste  by  iniunction  of  the 

And  his  lord-     r^  r  r^\  ts  j      J 

diip  said,  an      <-ourt  of  Chancery. 

injunction  was  refused,  in  Mr.  Saville's  case  of  Yorkshire,  who  being  an  infant,  and  tenant  in 

tail  in  possession,  and  in  a  very  bad  state  of  health,  and  not  likely  to  live  to  full  age,  cut  down 

by  his  guardian  a  great  quantity  of  timber,  just  before  his  death,  to  a  very  great  value;  the 

remainder-man  applied  here  for  an  injunction  to  restrain  him,  but  could  not  prevail.     Ibid. 

sLe.  121.  1^  tenant  m  tail  grants  all  his  estate,  his  gi-antee  is  dispunish- 

pl.  173.  Anon.  ^|j|g  ^f  ^vaster  so,  such  grantees  grantee  is  also  dispunishable. 

Per  Clei'k  J. 
Lands  were  ^^  ^  n\2X).  devises  land  to  t'i£o  in  tail,  and  after  the  o?ie  devisee 

given  to  A.  dies  li^ithout  issue,  by  which  the  reversion  in  fee  of  one  moiety 
and  B.  and  the  reverts  to  the  heir  of  the  donor,  but  the  othei'  devisee  is  tenant 
t^\^d'^^^^^A  ^^^  ^^^^  of  the  whole,  and  after  he  commits  "ii^aste  i  action  of  waste 
died  without  '  ^68  against  him  by  the  heir  of  the  donor  for  the  one  moietj/. 
issue,  and  the  remainder  of  the  half  reverted  to  the  donor.  He  brought  waste  against  B.  of 
houses  and  lands  to  him  demised,  and  agreed  that  the  writ  was  good :  but  it  was  questioned, 
if  the  count  shall  be  general,  or  of  a  half  only,  notwithstanding  that  both  were  tenants  in  com- 
mon of  the  reversion.    sBrownl.  133.  Mallet  v.  Mallet. 

iiRep.  80.  a.        But  action  of  waste  does  not  lie  against  tenant  in  tail  after 
Lewis  V.  possibility,  for  the  greatness  of  the  estate  of  inheritance  which 

Bowles.  But     ^.^g  once  in  him;  and  also,  as  some  say,  because  the  estate  was 
shall  not  have    ^^^  "voithin  the  statute  at  the  a'eation. 

the  trees,  &c.  which  he  cuts,    4  Rep.  63.  Herlakenden's  case."     '-And  such  tenant  may  be 
reitrained  in  equity.    See  post, 

\  Inst.  28.  b.  If  lands  are  given  to  the  husband  and  wife,  and  to  the  heirs  of 

the  body  of  the  husband,  the  remainder  to  the  husband  and  wife, 
and  to  the  heirs  of  their  two  bodies  begotten ;  and  the  husband 

dies 
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dies  without  issue ;  the  wife  shall  not  be  tenant  in  tail  after  possi- 
bilit}-;  for  the  remainder  in  special  tail  was  utterly  void,  for  that 
it  could  never  take  effect.  For  so  long  as  the  husband  should 
have  issue,  it  should  inherit  by  force  of  tlie  general  tail;  and  if 
the  husband  die  without  issue,  then  the  special  tail  cannot  take 
effect,  inasmuch  as  the  issue  which  should  inherit  in  special  tail 
must  be  begotten  by  the  husband;  and  so  the  general,  which  is 
larger  and  greater,  hath  frustrated  the  special,  which  is  less;  and 
the  wife,  in  that  case,  shall  be  punished  for  waste. 

It  has  been  agreed,  that  tenant  for  years  may  cut  "Ji-ood ,-  but  it  Bro.  Waste, 
has  been  doubted,  if  fenajit  at  •o:dll  may':  but  it  seems,  that  as  long  pl- 1 14.  Te- 
as tenant  at  will  is  not  countermanded  he  may  cut  seasonable  "^"^  ^f  }^''l. 
,     p  ■^  cannot  justify 

wood,  c)r,  cutting  under- 

wood without  licence.    Per  Littleton.  Bro.  Waste,  pi.  isi^ 

Where  a  man  leases  a  laood  -which  consists  only  of  great  trees,  the  Bro.  Waste, 
lessee  cannot  cut  them.  P  *   ^^" 

But  a  lessee  may  justify  the  cutting  of  trees  fm-  reparation  of  Hobart's  R 
houses.  _  Case,  296. 

I  Inst.  54.  b.  But  in  such  case  the  termor  shall  pay  the  icages  and  salary  of  the  workmen  out 
of  his  own  money,  and  not  cut  wood  to  sell  to  pay  the  wages.  Bro.  Waste,  pi.  1 1 2.— And  if  he 
cut  trees  for  reparations,  and  suffers  the  trees  to  lie  and  putrify,  it  is  waste.  Ibid.  ||Vvliether 
trees  were  cut  down  bona  fide  for  the  sake  of  repairs  is  a  question  for  a  jury.    Doe  v.  Wilson 

I I  East,  56. II  '      ' 
Nevertheless  if  lessee  ads  trees  for  reparation^  and  sells  t/iem,   i  Inst.  5.3.  b. 

ajid  after  buys  them  again,  and  employs  them  for  reparation,  it  is 
waste  by  the  sale. 

So,  if  lessee  cuts  trees,  and  sells  them  for  money,  though  'voith  the  Id.  ibid, 
money  he  repairs  the  house,  yet  it  is  waste.  IJGower  v. 

Eyre,  Coop. 
Chan.  Ca.  156.,  but  it  seems  otherwise  as  to  ecclesiastical  persons.    Amb.  176- .-  ]Meriv.  428,11 

As,  to  the  cutting  of  timber  trees  for  repairs  by  lessee,  there  is   ivlo.23.  pi.  so. 

no  difference  whether  the  lessor  or  lessee  covenants  to  repair,  the  ^"^"o"*    If 

houses  ;  for  in  either  case  it  is  not  waste,  if  lessee  cuts  them.  „    "1 1°^^'    . 

'  '  nants  to  rejiair 

the  houses,  and  does  not,  lessee  may  cut  down  trees  for  the  repairing  o"  J'ne  houses.     Brownl. 

240.  Anon. 

If  a  house  he  prostrated  by  enemies  of  the  Icing,  or  such  like,    j  jj^^j.  f_ 
without  defmlt  of  the  lessee,  the  lessee  may  rebuild  it  with  the  U strangers' 
same  materials  that  remain,  and  may  cut  other  timber  upon  the  enemies  of  the 

land  to  rebuild  it,  but  he  must  not  make  the  house  larger  than     'f§'  destroy 
-.  °  a  house,  waste 

"^^'^S-  ...  .  does  not  lie; 

but  contra,  if  it  be  by  traitorous  subjects  of  the  king.   Bro.  Waste,  pi.  15. 

So,  if  the  house  was  ruijious  at  the  time  of  the  lease,  and  fell  ilnst.  53.  a. 
within  the  term,  this  is  not  waste  in  the  tenant.  ,    •  Waste, 

pi.  130. 

But  the  lessee  shall  not  cut  trees  to  make  a  new  house,  where  Hobart's  Rep. 
there  was  not  any  at  the  time  of  the  lease.  Case,  296. 

So,  if  a  lessee  52^r5  a  house  to  fall  for  default  of  covering,  which  Bro.  Waste 
is  waste,  he  cannot  cut  trees  to  repair  the  house.  pi.  59. 

And  in  general,  if  the  tenant  suffer  the  house  to  he  wasted,  he      ^ 
cannot  justify  the  felling  of  timber  to  repair  it.  And  in  such 

case  the  felling  of  timber  to  repair  the  same,  is  double  waste.    Ilnd. 

If 
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,  .  If  a  house  be  ndnoiis  at  the  time  of  the  lease,  though  the  lessee  is 

If  the  tenant     ^'^^  howul  to  repair  it,  yet  he  may  ait  trees  to  repair  it. 
covenants  to  repair  suck  ruinous  hawses,  he  ma}-  take  trees  for  it.     Bro.  Waste,  p!.  130.  cites 
12  H.8.  1. 

The  tenant  likewise  may  dig  for  gravel  or  clay  for  reparation 
of  the  house,  though  the  soil  was  not  open  when  the  tenant  came 
in ;  and  it  is  justifiable  as  well  as  the  cutting  of  trees. 

So,  with  regard  to  a  stable,  if  itfall-jcithoid  default  of  the  lessee 
in  the  time  of  the  lessor,  the  lessee  may  take  trees  in  the  time  of 
the  heir  to  make  a  iievo  stable,  fit  be  of  necessity. 

But,  if  the  stable  falls  in  default  of  the  lessee,  in  time  of  the 
lessoi-,  he  cannot  in  time  of  the  heir,  cut  trees  to  make  a  ne>v 


1  Inst.  53.  b. 


Bro.  Waste, 
pi.  67. 


F.  N.  B.  59. 
(M). 

Dy.  1 9.  pi. 
115.  Anon. 

4Le.  162. 
pi.  269. 
Sir  Richard 
Lewkner's 


Id.  ibid. 

Issue  was  .  , 

taken  whether  Stable. 

it  was  well  repaired  in  the  time  of  the  plaintiff  (the  heir)  and  fell  in  the  time  of  the  plaintifl^in 

default  of  the  defendant. 

Cutting  uvod  to  burn  "ixliere  the  tenant  has  siifflcient  hedger>x>ood, 
is  waste. 

Where  lessee  for  years  has  power  to  take  hedge-bote  by  assign- 
ment, yet  he  may  take  it  without  assignment ;  for  the  affirmative 
does  not  take  away  the  power  which  the  law  gives  him. 

If  lessor  except  his  trees  in  his  lease,  the  lessee  shall  not  have 
fire-bote,  hay-bote,  S^c.  which  he  should  have  otherwise  ;  and  the 
property  of  the  trees  is  in  the  lessor  himself, 
case.  Upon  such  reservation  waste  will  not  lie  against  the  tenant  for  cutting  trees,  because 
they  are  not  parcel  of  the  thing  leased,  but  trespass  lies  in  such  case.  Dv.  19.  pi.  110.  (jGood- 
right  V.  Vivian,  s  East,  igo.jl 

Nov,  29.  Rich  Yet  it  has  been  said,  that  lessee  for  years,  the  trees  being  except- 
V.  Makepeace.  (.^^  \^r^z,  liberty  to  take  the  shro'dcds  and  loppings  for  fire-bote ;  but 
if  he  cuts  any  tree,  it  shall  be  imastet  as  "well for  the  lopping  as  for 
the  body  of  the  tree. 

If  a  tenant  that  has  fire-bote  to  his  house  in  another  maris  land, 
cuts  wood  for  that  intent  to  take  his  bote-wood,  and  the  o'^ner  of 
the  land  takes  it  avcay,  an  action  of  trover  and  conversion  lies 
against  him  bv  the  tenant  of  the  land  who  hath  such  fire-bote. 

If  the  lessor  is  bound  i?i  a  bond  of  lOOl.,  and  the  lessee  cuts  t-jcenty 
oaks,  and  sells  them,  and  pays  the  obligee  for  his  lessor,  yet  waste 
lies  against  him  for  cutting  them  down  though  the  money  was 
applied  to  the  use  and  profit  of  the  lessor. 

If  ^.  hath  common  of  estovers  in  the  wood  of -S.  for  house- 
bote, and  he  cuts  down  four  trees  for  that  purpose,  and  in  the 
tzorking  they  prove  unfit  for  the  use,  as  for  posts  of  a  house,  S^c, 
A.  cannot  convert  this  timber  to  any  other  use,  &c.  neither  can  he 
sell  and  buy  other  fit  wood  with  the  money ;  and  he  cannot  en- 
large the  house  with  this  timber,  nor  board  the  sides  of  the  barn 
there  which  had  mud  walls  or  the  like  before. 

Jlliere  a  rent  is  granted  in  fee,  with  a  proviso  to  enter  and  retain 
till  satisfied  of  the  profits ;  the  grantee,  upon  entry,  cannot  cut 
trees,  or  do  waste.     Per  three  justices. 

Cutting  dead  wood  is  no  waste. 


Clayt.  40. 
pi.  99.  coram 
Barkley, 
Anon. 

Dy.  36.  b. 

pi.  58.  Male- 
verer  v. 
Spinke. 

Clayt.  47. 
pi.  81.  coram 
Barkley,  Earl 
of  Pembroke's 
case. 


1  Lev.  171. 
Jemmet  v. 
Cooley. 

F.N.B.59. 

(M). 
Hobart's  Rep. 
C.296.  Ld. 


If  a  man  leases  land  with  general  words  of  all  mines  of  coals, 
where  there  is  not  any  mine  tf  coals  open  at  the  time  of  the  demise, 

and 


(G)   Who  mctij  bring  an  Action  of  Waste.  ^9^"* 

and  after  the  lesuce  opens  a  mine,  he  cannot  justify  the  cutting  of  Darcy  v.  Ash- 
timher  trees  for  the  maJcing  of  jMnclieons,  corses,  rolls,  roll-scoops,   ^'^'^ '  j^""  ^^'^ 
and  other  utensils  in  and  about  the  said  mine,  though  without   whei-e  the 
them  he  could  not  dig  and  get  the  coals  out  of  the  mine :  and   case  is  more 
this  is  like  to  a  new  house  built  after  the  demise,  for  the  reparation  clearly  re- 
ef which  he  cannot  take  timber  upon  the  land ;  and  it  had  been  ported, 
waste  to  open  it,  if  it  had  not  been  granted  by  express  words : 
And  it  was  said  by  Hohart,  that  the  law  had  been  the  same  if 
the  mine  was  open  at  the  time  of  the  demise. 

(G)  Who  may  bring  an  Action  of  Waste. 

TIY  13  Edw.  1.  c.  22,  the  action  of  waste  is  given  to  one  tenant  ]y^}'  ^'^^' 
in  common  against  another,  [a)  words  include 

as  well  joint-tenants  as  tenants  in  common,  for  both  of  them  hold  in  communi ;  and  so  do  old 
books  and  records  term  them  both.  But  though  the  generality  of  these  words  do  extend  to 
coparceners,  yet  in  good  construction  they  are  not  within  the  purview  of  this  act,  because  they 
were  compellable  to  make  partition;  for  this  act  extends  not  to  them  that  had  remedy  by  the 
common  law. 

Where  there  are  tenants  in  common  for  life,  the  one  shall  not  Bro.  Waste, 
have  trespass  of  trees  cut  against  the  other,  but  shall  have  waste  P   ^^' 
2Jro  indiviso,  though  they  are  only  tenants  for  term  of  life,   Sj-c. : 
but  the  one  may  have  trespass  of  corn  cut  against  the  other. 

II  Where  one  of  two  tenants  in  common  demised  to  the  other  Martin  v. 

his  moiety  of  the  lands,  of  which  they  were  jointly  seised,  and  ^"°"''y!; 

the  tenant  in  common,  lessee,  cut  down  timber  of  a  proper  age  and   , . ,      .   ". 

1    /•      1     •  •  1111  1  1        t^     r         o  145.     As  to 

growth  lor  bemg  cut ;  it  was  held  that  the  other  tenant  in  com-  injunctions 

raon  could  not  maintain  an  action  for  waste  against  him,  since  for  waste 

the  tenant  cutting  the  timber  could  not  be  in  a  worse  situation  against  one 

than  if  the  plaintiff  had  not  demised  to  him.     In  another  form 


common,  see 


of  action  the  plaintiff  might  be  entitled  to  recover  a  moiety  of  the  post.  (N)'. 
value  of  the  trees.  || 

If  one  coparcener  before  partition  makes  feoffment  to  another,   1 1  Rep.  49.  a. 
and  one  of  them  does  waste  in  the  trees,  waste  lies.  Liford's  case. 

Likewise,  if  two  joint-tenants  do  waste,  and  after  the  one  enters  g  Roll.  Abr. 
into  religion,  waste  lies  against  the  other  alone.  828. 

By  the  20  Ed.  1.  st.  2.  an  action  cf  waste  is  maintainable  by  the  13  E.  i.  st.  2. 

heir  for  tvaste  done  in  the  time  of  his  ancestors,  as  'well  as  for  the  ^  '^  ^"-^^'u- 

waste  done  in  his  own  time.  "°"^'^ '  * 

IS  not  an  or- 
dinance only.     See  Maynard's  Ed.  2.  231.  273,  274. 

This  action  must  be  brought  by  him  that  hath  the  immediate  ilnst.  53.  b. 
estate  and  inheritance  in  fee-simple  or  fee-tail,  but  sometimes  ^^^-  ^• 
another  may  join  with  him. 

It  is  said,  that  the  reversion  must  continue  in  the  same  state  i  Inst.  53.  b. 
that  it  was  at  the  time  of  the  waste  done,  and  not  granted  over;  ^^^-  ^^°^^' 
for  though  the  reversioner  taketh  the  estate  back  again,  the  ac- 
tion is  gone,  because  the  estate  did  not  continue.  But  in  some 
special  cases  an  action  of  waste  shall  lie,  though  the  lessor  had 
nothing  in  the  reversion  at  the  time  of  the  waste  done ;  for  if  a 
bishop  makes  a  lease  for  life  or  years,  and  dies,  and  the  lessee, 
the  see  being  void,  doth  waste,  the  successor  shall  have  an  action 

of 


Abr.  825. 


S96 


OF  WASTE. 


1  Jnst.  541.  a, 
1  Inst.  53.  b. 
356.  a. 


5  Rep.  67.  77. 
1  Inst.  54.  a. 
1(a)  But  in 
such  case 
court  of 
equity  would 
intei-pose  by 
injunction  to 
present  waste. 
Jd.  723.] 

1  Inst.  285.  a. 
28.5.  a.  2  Inst. 
506.  5  Rep. 
119.  2Cro. 
658. 


of  waste.  This  is  allowed  upon  a  particular  reason.  A  pur- 
chaser shall  have  an  action  of  waste,  though  the  statute  of 
20  Ed.  1.  speaks  of  those  that  are  inheritors. 

A  tenant  for  lite  cannot  have  this  action,  but  a  parson,  ^-c.  may 
have  an  action  of  waste,  and  the  writ  shall  say,  ad  cxhccredati- 
onem  ecclesicc,  for  it  is  tlie  dowry  of  the  church.  It  a  tenant  doth 
waste,  and  he  in  reversion  dieth,  the  heir  shall  not  have  an  ac- 
tion of  waste,  for  waste  done  in  the  life  of  his  ancestor:  for  he 
cannot  say  that  the  waste  was  done  to  his  disinherison  ;  neither 
shall  a  bishop,  master  of  an  hospital,  parson,  8fc.  have  an  action 
of  waste  done  in  the  time  of  their  predecessors. 

If  a  lease  is  made  to  A.  for  life,  the  remainder  to  B.  for  life, 
remainder  to  C.  in  fee;  no  action  of  waste  lieth  against  the  first 
lessee  during  the  estate  in  the  mesne  remainder  [a),  for  then 
his  estate  would  be  destroyed.  Otherwise,  if  B.  had  a  mesne 
remainder  for  years,  for  that  would  be  no  impediment,  the 
recovery  not  destroying  the  term  of  years. 

Perrot  v.  Parrot,  5  Atk.  94.    Robinson  v.  Litton,  Id.  210.    Farrant  v.  Lovell, 


If  lessee  for  years  committeth  waste,  and  the  years  expire,  yet 
the  lessor  shall  have  an  action  of  waste  for  the  treble  damages, 
though  he  cannot  recover  the  place  wasted :  but,  if  the  lessor 
accepteth  of  a  surrender  of  a  lease  after  the  waste  done,  he  shall 
not  have  his  action  of  waste.  It  is  said,  that  if  a  tenant  repairs 
before  action  brought,  he  in  reversion  cannot  have  an  action  of 
waste ;  but  he  cannot  plead  that  he  did  no  waste,  therefore  he 
must  plead  the  special  matter. 

Likewise,    by  11  H.  6.  c.  5.    where  tenants   for  life,    or  for 
another's  life,  or  for  years,  grant  over  their  estates,  and  take  the 
profits  to  their  own  use,  and  commit  waste,  they  in  reversion 
may  have  an  action  of  waste  against  them, 
that  takes  the  profits ;  but  this  is  by  the  statute  of  11  H.  6.  c.  5.    For  in  that  case  the  pernor 

of  the  profits  did  not  hold  the  land.  2  Inst.  302. If  tenant  for  life  or  years  does  ivaste,and 

grants  over  his  estate,  the  writ  lies  against  him  who  did  the  waste,  and  not  against  the 
grantee,  F.  N.  B.56.  (A).  But  if  the  waste  be  done  after  the  alienation  made,  then  it  hes 
against  the  tenant.     F.  N.  B.  60.  (L) ;  but  says,  tamen  qiicere. 

5  Rep.  77.  He  in  the  remainder  as  well  as  the  reversion  may  bring  this 

action,  and  every  assignee  of  the  first  lessee,  mediate  or  imme- 
diate, is  within  this  act. 


And  so  it  is 
of  mesne  as- 
signees ;  the 
action  lies 
against  him 


Paget's  case. 
2  Inst.  302. 


1  Inst.  54.  a. 

2  Inst.  145. 
299.  501.  505. 


(H)    Against  whom   the   Action   of  "Waste   may  be 

brought. 

TT  has  been  said,  that  there  are  five  writs  of  waste,  two  at  the 
common  law,  as  for  waste  done  by  tenant  in  dower,  or  by 
guardian ;  three  by  statute,  as  against  tenant  for  life,  tenant  for 
years,  and  tenant  by  the  curtesy.  It  has  been  said,  however, 
that  tenant  by  the  curtesy  was  punishable  for  waste  by  the  com- 
mon law,  for  that  the  law  created  his  estate  as  well  as  that  of  the 
tenant  in  dower,  and  therefore  the  law  gives  like  remedy  against 

them. 
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them.  But  on  this  subject  tlie  authorities  in  the  books  are  very 
contradictory,  as  the  reader  will  perceive  by  attending  to  the  note 
subjoined  to  the  following  clause  of  — 

The  statute  o/' Gloucester,  6  E.  1.  cap.  5.  which  enacts  that  a  ^^r^  action  of  ' 
man  from  licncefortli  shall  have  a  ivrit  ojxcaste  [a)  m  the  Chancery  waste  /«//  be 

arrainst  him  (b)  that  holds  by  lata  o/ England,  ic)  forctlie  statute 

^  ^   ^  ^  ./         &  w  ^  o/ Gloucester, 

but  against  tenant  in  doiver  and  guardian,  andi.  by  the  statute,  action  of  waste  is  given  against 

tenant  by  ttie  curtesy  for  term  oflife^  and  tenant  for  term  oi  years.  Bro.Waste,  pi.  68. Lord 

Cofce  says,  a  reason  is  required  (that  seeing  as  well  the  estate  of  the  tcnmit  by  tlie  curtesy,  as  the 
tenant  in  doiuer,  are  created  by  act  in  law,)  wherefore  the  prohibition  of  waste  did  not  lie  as 
well  against  the  tenant  by  curtesy  as  the  tenant  in  dower  at  the  common  law ;  and  the  reason 
he  assigns  is  this,  for  that  by  having  issue  the  state  of  tlie  tenant  by  tJie  curtesy  is  originatly 
created,  and  yet  after  that  lie  shall  do  homage  alone  in  the  life  of  his  wife,  which  proves  a  larger 
estate;  and  seeing  that  at  the  creation  of  his  estate  he  might  do  waste,  the  prohibition  of 
waste  lay  not  against  him  after  his  wife's  decease ;  but  in  the  case  of  tenant  in  dower,  she  is 

punishable  of  waste  at  the  first  creation  of  her  estate.  2  Inst.  145. But  2  Inst.  299.  says, 

that  at  the  common  law  waste  was  punishable  in  three  persons,  [viz.)  tenant  in  dower,  tenant 
by  the  curtesy,  and  the  guardian,  but  not  against  tenant  for  life,  or  tenant  for  years ;  and  the 
reason  of  the  diversity  was,  for  that  the  law  created  their  estates  and  interest ;  and  therefore 
the  law  gave  remedy  against  them,  but  tenant  for  life  and  for  years  came  in  by  demise  and 
lease  of  the  owner  of  the  land,  Sfc,  and  therefore  he  might  in  his  demise  provide  against  the 

doing  of  waste  by  his  lessee;  and  if  he  did  not,  it  was  his  negligence  and  default. 

(aj  Neither  this  act,  nor  the  statute  of  Marlebridge,  doth  create  new  kind  of  ivastes,  but  gives 
new  remedies  for  old  wastes ;  and  what  is  waste,  and  what  not,  must  be  determined  by  the 

common  law.     2  Inst.  500,  501. {b)  If  two  ave  joint  tenants  for  years  or  for  life,  and  one 

of  them  does  waste,  this  is  the  waste  of  them  both  as  to  the  place  wasted,  notwithstanding  the 

words  of  the  act  are  (him  that  holds).     2  Inst.  502. (c)  Here  tenant  by  the  curtesy  is 

named  for  two  causes.  1st,  For  that  albeit  the  common  opinion  was  that  an  action  of  waste 
did  lie  against  him,  yet  some  doubted  of  the  same  in  respect  to  this  woi'd  {tenet)  in  the  writ, 
for  that  the  tenant  by  the  curtesy  did  not  hold  of  the  heir,  but  of  the  lord  paramount ;  and 
after  this  act,  the  writ  of  waste  grounded  thereupon  doth  recite  this  statute.  2ndly^  For  that 
greater  penalties  were  inflicted  by  this  act  than  were  at  the  common  law.     2  Inst.  501. 

Or  (d)  otherivise  for  term  of  life ^  or  for  term  of  years,  or  a  (c^)  A  lessee 

'woman  (e)  in  dower.  >!'  ^"'  °"''' 

^  '  life,  or  for 

another  inan's  life,  is  within  the  words  and  meaning  of  this  law,  and  in  this  point  this  act  intro- 
duces that  which  was  not  at  the  common  law.  2  Inst.  501.  [In  this  point,  with  deference 
to  the  high  authority  of  Lord  Colce,  the  act  does  not  introduce  that  which  was  not  at  the  com- 
mon law ;  for  tenant  for  life  was  punishable  for  waste  at  common  law,  as  may  be  seen  in 

Bracton,  lib.  4.  c.  18. 1?  feme  lessee  for  life  takes  husband,  the  husband  does  waste,  the 

ivife  dies,  the  husband  shall  not  be  jmnished  by  this  law  ;  for  the  words  of  this  act  be  (a  man 
that  holds,  &c.  for  life),  and  the  husband  held  not  for  life ;  for  he  was  seised  but  in  right  of  his 
wife,  and  the  estate  was  in  his  wife.  2  Inst.  501. He  that  hath  an  estate  for  life  by  con- 
veyance at  common  law,  or  by  limitation  of  use,  is  a  tenant  within  the  statute.     2  Inst.  502. 

Temnts  for  yea}-s  of  a  moiety,  5d  or  4tii  part,  ^j/'o  indiviso,  are  within  this  act;  and  so  it 

is  of  a  tenant  by  the  curtesy,  or  other  tenantyb?'  life  of  a  moiety,  &c.    2  Inst.  302. (e)  This 

is  to  be  understood  of  all  the  five  kinds  of  dowers  whereof  Littleton  speaks,  viz.  dower  at 
common  law,  dower  by  the  custom,  dower  ad  ostium  ecclcsice,  dower  ex  assensn  ]iatns,  and 
dower  de  la  jilnis  beale  ;  and  against  all  these  the  action  of  waste  did  lie  at  the  common  law. 

2  Inst.  305. If  tenant  in  dower  be  of  a  manor,  and  a  copyholder  thereof  commits  waste, 

an  action  of  waste  lies  against  tenant  in  dower.     2  Inst.  505. 

Action  of  waste  lies  against  an  occupant  for  life,  because  he  has   e  Rep.  57.  b. 
the  estate  of  the  lessee  for  life,  and  holds  for  life,  as  the  statute  Dean  and 
mentions.  Chapter  of 

VV  orcester. 

If  lessee  for  life  be  attainted  of  treason^  by  which  the  lease  is  2  Roll.  Abr. 
forfeited  to  the  Icing,  who  grants  it  over  to  J.  S.,  caul  he  after-  825. 
'wards  do  "ivaste,  though  he  come  in  en  le  post,  yet  action  of  waste 
lies  against  him. 

Soj 
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Bro.  Waste,  So,  if  a  man  disseise  the  tenant  for  life^  and  do  "jDaste,  yet  action 

f    ^''^'  o?  waste  lies  against  the  tenant  for  term  of  life ;  for  he  may  have 

his  remedij  over  against  the  disseisor. 

1  Inst.  54.  a.  Likewise,  if  an  estate  be  made  to  A.  and  his  heirs,  during  the 
^^^'                  life  qfB.,  A.  die,  the  heir  of  A,  shall  be  punished  in  an  action  of 

waste. 
6  Rep.  37.  gyj.  3JJ  action  of  waste  does  not  lie  against  tenant  by  statute 

Chapter  of        merchant,  elegit,  or  staple,  because  it  is  not  an  estate  for  life  or 
Worcester.        years,  and  the  statute  mentions  those  who  hold  in  any  manner 
F.  N.  B.  58.   ^  for  life  or  years.     Contra  Fitzh.  Na.  58.  H.  and  there  said,  that 
H),  and  in  the^  -j^  jj^g  register  is  a  writ  against  him. 
(new  notes  °  ° 

there  (a)  cites  21  E.  3. 26.  that  a  scire  facias  was  brought  against  a  tenant  by  elegit,  who  had 
cut  trees  to  pay  the  residue  of  the  vioney  to  answer  for  the  trees  cut,  and  for  the  plaintiff  io  have 
?iis  land  again  ;  per  curiam.  By  the  statute  against  cutting  trees,  this  is  in  the  nature  of  a  tres- 
pass, and  lies  not  in  account,  nor  is  he  punishable  in  waste,  but  in  an  action  on  the  case.  — 
Waste  lies  not  against  tenant  by  elegit,  but  writ  of  account.     Bro.  Waste,  pi.  78. 

Fitz.  Na.  Some  books  give  the  reason  of  it  to  be,  because  the  conusor,  if 

ff  *  ^*u  ^'  t  ^^  commits  waste,  may  have  a  venire  facias  ad  computandum,  and 
cuts  timber       ^^  waste  shall  be  recovered  in  the  debt. 

it  sinks  the  debt  and  the  conusor  may  have  scire  facias  ad  computandum,  3  Mod.  93.  Arg.  in 
the  case  of  the  mayor  and  commonalty  of  Norwich  v.  Johnson. 

2  Inst.  303.  If  a  man  makes  a  lease  for  years,  and  puts  out  the  lessee,  and 

makes  a  lease  for  life,  and  the  lessee  for  years  enters  upon  the  lessee 

for  life,  and  does  isoaste,  the  lessee  for  life  shall  not  be  punished 

for  it. 
Brownl.  238.  \^  lessee  for  years  makes  a  lease  of  one  moiety  to  A.,  and  of  the 

Anon.  other  moiety  to  B.,  and  A.  does  waste ;  the  action  shall  be  against 

both ;  for  the  waste  of  the  one  is  the  waste  of  the  other. 
Bro.  Waste,  An  action  of  waste  lies  against  a  devisee,  and  the  writ  may 

pi.  152.  suppose  it  ex  legal ione ;  for  it  is  within  the  equity  of  the  statute. 

1  Inst.  54.  No  action  of  waste  lies  against  guardian  in  socage,  but  an 
S.  P.  contra       account  or  trespass. 

F.  N.  B.  59.  ^ 

(E)  and  2  Inst.  135.  sii5's,  the  heir  within  age  shall  have  an  action  of  waste  against  the  guardian 
in  sociige. —  But  F.  N.  B.  59.  (E),  in  the  new  notes  there  (c/),  it  is  said,  that  the  heir  in  this  case 
shall  have  account  or  trespass,  but  not  waste.  —  And  Ibid.  (A),  in  the  new  notes  there  (<i). 
Note,  waste  does  not  lie  against  the  guardian  in  socage,  bnt  only  account  or  trespass,  accord- 
ing to  the  nature  of  the  waste,  and  says  it  was  adjudged  16  E.  3. If  guardian  in  socage  in 

right  of  his  wife  does  waste,  the  writ  shall  be  against  the  husband  only.     Brownl.  239. 

Litt.  sect.  381.        If  an  estate  of  lands  be  made  to  baron  and  feme,  to  hold  to 

them  during  the  coverture,  ^r.,  if  they  waste,  the  feoffor  shall 

have  writ  of  waste  against  them. 

2  Roll.  Abr.  If  feme  lessee  for  Ufe  marries,  and  the  husband  does  "waste,  action 
827.                 lies  against  both. 

Id.  ibid.  And,  if  in  the  above  case,  the  husband  dies,  action  of  waste 

lies  against  the  feme  for  the  waste  he  committed. 

Id.  ibid.  But  if  tenant  in  do-wer  marries,  and  the  husband  does  waste,  and 

dies,  the  feme  shall  not  be  punished  for  this. 

Id.  ibid.  Likewise,  if  baron  and  feme  are  lessees  for  life,  and  baron  does 

1  Inst.  54.         ii:aste,  and  dies,  the  feme  shall  be  punished  in  waste,  if  she  agrees 

Kelw.  113.  ^     ui         .    . 

j  42 ^^  ^"^  estate. 

Tho>ish  there  have  been  varietv  of  opinions  in  our  books.     She  shall  be  punished  for  the  waste 

done 
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done  by  her  husband  in  like  manner  as  if  a  stranger  had  done  it ;   and  after  the  death  of  her 

husband  she  is  in  from  the  lessor.     2  Inst.  303. The  feme  shall   not  be   punished  for 

this  waste  ;  per  Hanke.  Bro.  Waste,  pi.  58.  Bro.  Waste,  pi.  138.  says,  that  waste  does  not 
lie  against  the  feme.  But  says,  qucsre^  If  this  be  not  the  waste  of  botli ;  and  says,  so  see  where 
there  is  folly  in  the  feme,  and  where  not.  \_Q,u(eTe,  If  this  does  not  mean  by  her  agreeing  to 
the  estate  after  the  baron's  death.] 

But  if  she  waives  the  estate,  she  shall  not  be  charijjed.  ^  Roll.  Abr. 

■^  ^  827. 

So,  upo7i  lease  for  years  made  to  the  baron  and  feme,  waste  lies  Id.  ibid. 
against  both.     And, 

If  baron  and  fome  are  joint  lessees  for  years,  and  baron  does  Id.  ibid, 
"jcaste,  and  dies,  action  of  waste  lies  for  this  against  the  feme. 

Upon  leaseyo;-  Ufo'  to  baron  and  feme,  waste  lies  against  both.   Id.  ibid. 

Likewise,  xi  fome  commits  "waste  and  then  marries,  the  action  j^-  "^'^• 
shall  be  brought  against  both.  ^"i^  l^^^  ^^ 

quadfccerunt  vasfum,  or  quod  uxor,  dum  sola  fuit,  fecit  vastui ..     Bro.  Waste,  pi,  55. 

If  baron,  seised  for  lifo  ofhis'wifo  in  right  of  his  "wife,  does  waste,   i  Inst.  54. 

and  after  the  feme  dies,  no  action  of  waste  lies  against  the  baron   ^  Rep.  75.  b. 

in  the  tenuit,  because  he  was  seised  only  in  right  of  his  wife,  and  \^^°  ^^  ■P^'" 
,  '  .        ,       -  JO  '  tot.  cur. 

the  h'anktenement  was  m  the  reme.  Clifton's  case, 

that  the  writ  does  not  lie ;  and  the  reporter  saj's,  Nota  reader,  This  judgment  given  upon  con- 
sideration of  the  statute  of  Gloucester,  and  of  opinions  oiifer  in  10  H.  6.  11  &  12.  by  Strange 
and  Cottesmore.  S.  C.  cited  by  Treby  C.  J.  Lutw.  674.  Baron  v.  Barkley ;  and  said  the  rea- 
son is,  because  it  cannot  be  said  that  the  baron  tenuit  ex  dimissione,  according  to  the  words  of 
the  statute. 

But  if  baron,  possessed  for  years  in  right  of  the  feme,  does   i  Inst.  54. 
waste,  and  after  the  feme  dies,  action  of  waste  lies  against  the 
baron,  because  the  law  gives  the  term  to  him. 

A.  made  2i  feoffment  in  fee  to  the  use  of  himself  and  his  iscifi,  and  Godb.  4,  5. 
to  his  heirs :  there  were  undei'woods  on  the  lands,  which  were  P^-  ^-  Anon. 
usually  cut  at  twenty-one years^  growth:  A.  suffered  them  to  grow 
twenty  fve  years,  and  then  died.  Per  tot.  cur.  —  This  shall  bind 
the  wife  ;  for  where  the  law  limits  a  time  for  tenant  for  life  to 
fell  underwood,  if  it  be  not  felled  in  that  time,  it  shall  not  be 
felled  by  a  tenant  for  life  afterwards,  but  it  shall  be  waste. 

Lessee  for  years  of  lands  bought  trees,  'with  liberty  to  cut  them  Ow,  49.  Anon. 
down  withiii  eighty  years :  afterwards  the  lessee  bought  the  in- 
heritance, and  devised  to  his  wife  for  life,  remainder  to  the  plaintiff 
in  fee,  and  made  his  wife  executrix,  and  died :  she  cut  down  the 
trees:  adjudged,  that  an  action  was  maintainable;  for  though 
the  trees  were  once  chattels  in  the  lessee,  yet  by  purchasing  the 
inheritance  they  are  again  united  to  the  land. 

If  the  king  commits  the  wardship  of  the  heir  in  ward  unto  F.  N.  B,  59. 
another,   and   the  committee  does  waste,   then,   upon  a  surmise  (B). 
made  thereof  in  Chancery,  the  king  shall  send  a  writ  unto  the 
escheator  to  go  to  the  land  and  see  if  waste  be  done,  and  to 
certify  the  king  thereof  in  the  Chancery. 

If  escheators  commit  waste  in  lands  which  they  have  in  their  Id-  i^d. 
hands  in  custody,  the  heir  within  age,  or  of  full  age,  shall  have 
an  action  of  waste,  and  shall  recover  treble  damages  against  them, 
and  they  shall  suffer  imprisonment  two  years  at  the  least,  at  the 
king's  pleasure.  And  so  if  escheators  commit  waste  in  other 
la7ids,  seised  into  the  king's  hands  by  inquest  of  office. 

And 
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F.  N.  B.  59.  And  escheators,  or  other  guardians  of  lands,  hi  the  vacation  of 

(^)-  the  temporaUies,  of  bishoprics,  shall  do  no  waste,  SfC. 
Hob.  56.  Pending  a  quarc  impedit,  if  the  incumbent  cuts  trees  upon  the 

finiry  V  glebe,  and  upon  the  lands  of  copyholders  of  a  manor,  parcel  of 

Kent.    *  ^^^^  rectory,  a  prohibition  lies. 

1  i-o-"*  ^  prohibition  is  awardable  against  any  one  15:110  "joastes  the 

Saccar's  case.  ^^^"^'^•^  of  the  parson  incumbmt,  or  aits  the  trees,  or  does  any  'waste. 
Theprohibi- '    Agreed  by  all  the  justices. 

Hon  of -waste  was  abrogated,  and  the  action  of  waste  framed  upon  the  act  of  Westm.  2.  (c.  14.) 
as  in  the  register  appears.     2  Inst.  146. 

2  Inst.  502.  If  tenant  by  the  curtesy,  or  other  tenant  for  life,  make  a  lease 

for  years,  and  he  in  the  reversion  confirm  it,  and  tenant  by  the 
curtesy  die,  an  action  of  waste  lies  against  the  lessee. 

1  Inst.  5A.  But  if  tenant  by  the  curtesy  grant  over  his  estate,  and  the 
^^-"c^p^'*      grantee  commit  waste,  the  action  of  waste  ought  to  be  brought 

2  Inst.  301.       «g?'i»st  the  tenant  by  the  curtesy  by  the  heir,  and  thereby  he 

shall  recover  the  land  against  the  assignee,  for  the  privity,  which 
is  between  the  heir  and  the  tenant  by  the  curtesy. 
2  Roll.  Abr.  So,   if  tenant  in  dower  grant  over  her  estate,  and  after  the 

sm— S  P^"  g^'^"*^^^  commit  waste,  yet  an  action  of  waste  lies  against  the 
.-  Rep.  23.  b.     tenant  in  dower,  for  the  privity  between  them. 

in  Walker's  case.  The  reason  wherefore,  at  the  common  law,  the  action  of  waste  did  lie 
against  the  tenant  in  dower,  or  tenant  by  the  curtesy,  albeit  they  had  assigned  over  their 
estates,  w  as,  because  no  action  of  ivaste,  by  the  common  law,  lay  again?.t  the  assignee  for  waste 
done  after  the  assignment ;  therefore  the  action  of  necessity  did,  for  such  waste,  (after  the  assign- 
ment,) lie  against  the  tenant  by  the  curtesy,  or  tenant  in'dower.    2  Inst.  300. And  it  lies 

against  her,  and  not  against  the  grantee,  for  the  grantee  cannot  be  tenant  in  dower;  and  con- 
Jinnation  by  the  heir  to  the  tenant  in  dower  is  no  bar  in  this  acfio?i  ;  because  it  shall  not  change 

her  estate.     Bro.  Waste,  pi.  76. Where  the  husband  levied  a  fine,  and  tooJc  back  an  estate 

for  life,  remainder  to  his  son  in  tail,  and  died  ;  and  the  son  endowed  the  mother,  who  assigned  over 
the  estate;  it  was  nevertheless  adjudged,  that  waste  lay  against  her  as  tenant  in  dower. 
F.  N.  B.  55.  (E),  in  the  new  notes  there  {a). 

1  Inst.  54. ^^''^  if  tenant  by  the  curtesy,  or  tenant  in  dower,  grant  over 

S.  P.  3  Rep.  their  estate,  and  grantee  do  waste,  and  the  heir,  either  before  or 
23.  b.  in  after  the  assignment,  grant  the  reversion  over,  the  stranger  shall 

p  ^^  B^^56*  ^^^'^^^  action  of  waste  against  the  assignee,  because  the  privity  is 

(E).  S.  P.  For  destroyed. 

one  cannot  hold  by  the  curtesy,  but  of  the  heir,  Szc.  —  He  can  hold  of  none  but  the  heir,  and 
his  heirs  by  descent.  1  Inst.  316.  a. — But  if  feoffee  of  the  baron  endotu  the  feme  and  she  assign 
over  the  estate,  waste  lies  for  him  against  the  wife  ;  for  the  plaintiff  shall  not  suppose  in  his 
writ,  that  she  held  in  dower  of  him  ex  assignationc,  but  only  that  she  held  in  dower  of  his 
heritage.    F.  N.  B.  56.  (E),  in  the  new  notes  there  (a). 

1  Inst.  54.  If  lessee  for  life  grant  over  his  estate  upo7i  condition,  and  after 

The  action         the  grantee  commit  waste,  and  grantor  enter  for  the  condition 

L^    it  broken,  he  cannot  be  charged  for  the  waste  committed  by  the 

brougiit  '  o  •' 

against  the        grantee. 

grantee.   And  so  it  is  in  case  of  tenant  for  years.     2  Inst.  502.  —  And  the  place  wasted  shall 

be  recovered,     l  Inst.  54.  a. 

2  Roll.  Abr.  So,  if  lessee  for  life,  make  feoffment  upon  condition,  and  the 
-q^a'^'^"i1^'  .  feoffee  commit  waste,  and  after  the  lessee  re-enter  for  the  con- 
'runlc. '     '  ^  dition  broken,  an  action  of  waste  does  not  lie  against  him  for  the 

waste  committed  by  the  feoffee. 

If 
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If  tenaiiffor  life  isoithoiit  impeachment  of  waste  lease  for  years,  or  Sir  W  Jo.  5\. 
otherwise,  and  lessee  for  years  commit  waste,  he  in  remainder  in  !j,  ^*  "'*^^'  ^' 
fee  shall  not  have  an  action  of  waste ;  for  this  lease  was  derived 
out  of  the  privileged  estate  for  life ;  and  if  waste  lay,  it  should 
be  brought  against  the  tenant  for  life,  who  made  the  lease,  and 
he  was  dispunishable.     But, 

If  there  be  lessee  for  life,  remainder  in  tail,  remainder  in  fee  to  ^  Roll.  Abr. 
the  lessee,  and  he  do  waste,  he  in  remainder  in  tail  shall  have  au     '  ' 
action  of  waste. 

If  lessee  for  life  and  for  years  commit  waste,  and  die,  his  j^/.  ibid, 
executor  shall  not  be  charged  for  it.  contra,  ag  E.  3. 

31.  b.  admitted.     Bro.  Waste,  pi.  48. 

But  a  condition  iJi  a  lease  not  to  do  waste,  extends  to  the  assig7iee,   „.       ^ 
without  naming  him,  and  that  as  inherent  to  the  land.  jgg  127. 

pi.  125.  Ward  v.  Waddington. 

If  lessee  for  100  years  grant  part  of  his  term  to  another,  and  he  IBrownl.  238. 
commit  waste,  the  action  shall  be  brought  against  the  first  lessee,   -'^"o"- 

Lessee  for  years  made  a  lease  of  one  moiety  to  A.  and  of  the  other  Id.  ibid. 
moiety  to  B. — A.  does  waste  —  the  action  shall  be  against  both; 
for  the  w^aste  of  the  one  is  the  waste  of  the  other. 

B.  lessee  for  years,  the  reversion  to  A.  in  fee :  B.  assigned  all   ^^'^l^'^,  ^^'  , 
his  term  and  interest  to  J.  S.,  reserving  all  trees  growing  and  ^^^f  i°\q!  ^ 
being  on  the  lands,  and  afterwards  he  committed  waste  in  cutting  nant  for  years 
down  the  trees ;  A.  brought  an  action  against  J.  S.,  and  it  was   or  for  life 
disputed  whether  the  action  would  lie.     It  seemed  agreed,  that  j^^^igns  over 
if  the  reservation  was  ffood,  then  the  action  would  lie  against  the  „„.,p/„,.  ocf^f^ 
assignee;    but  to  prove  it  void,  it  was  insisted,  that  what  a  man  for  life,  except- 
cannot  grant  he  cannot  reserve;  so  that  because  the  lessee  can-  ing  the  timber- 
not  grant  the  trees,  he  cannot  reserve  them.     As  to  the  point  of  ^•'l^^^'  ^""^    . 
1        Tu  ^  J-   •  1    J  after  waste  is 

law  the  court  was  divided.  _  _  done  in  felling 

down  the  trees,  the  action  of  waste  is  maintainable  against  the  assignee,  for  as  to  the  lessor 
they  are  not  severed  from  the  land.     2  Inst.  302. 

But  action  of  waste  does  not  lie  against  te7iant  at  "doill.  Bro.  Waste, 

pi.  52.  who 
says,  that  case  lies,  but  not  waste  —  If  tenant  at  will  to  him  and  his  heirs,  according  to  the  cus- 
tom, or  another  tenant  at  will  cuts  trees,  action  of  ivaste  does  nut  lie,  but  trespass.  Per  Ascoiigh 
Just,  which  was  not  denied  by  the  other  justices,  but  it  is  not  expressed  whether  he  shall  have 
trespass  vi  et  armis.  Bro.  Trespass,  pi.  147.  —  Tenant  at  will  cut  down  trees,  lessor  brought 
trespass  vi  et  armis  against  him,  and  held  good,  and  judgment  accordingly.  4  Le.  167.  pi.  271. 
W^algrave  v.  Somerset.  —  Because  otherwise  he  shall  have  no  action,  for  waste  is  not  maintain- 
able. 1  Inst.  57.  a.  It  lies  not  against  tenant  at  will  for  2Jermissive  waste,  either  bi/  com- 
mon  law  or  by  statute,  ^/-g.  Show.  515.  Cunlip  v.  Rundle.  [[See  Gibson  v.  Wells,  1  New 
R.  290.  Heme  v.  Benbow,  4  Taunt.  764.  Jones  v.  Hill,  7  Taunt.  392.;  sed  vide  2  Saund.  252. 
H.  7.  coniril.^^ 

ISlor,  according  to  some,   against  lessee  for  a  year  {a),  though.  2  Roll.  Abr. 
the  statute  mentions  years.  828.  co7itra 

•'  .  48  E.  3.  25. 

It  lies  against  lessee  for  a  year,  and  so  from  year  to  year.     Bro.  Waste,  pi.  5-2.    (a)  S.  P.  Or 
for  half  a  year.     2  Inst.  302.     And  so  though  he  holds  only  for  twenty  weeks.     Plow.  C.  467. 

II  An   action  on  the  case,  in  nature  of  waste,   lies  against  the  Burchell  v. 

tenant  for  acts  done  after  the  expiration  of  a  notice  to  quit.||  ,  ?^"^'^-^''„.„ 

^  ^       "  1  Lamp.  360. 

Vol.  VIII,  D  d  1.  Against 
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J .  Against  wJiom  it  may  be  brought  for  Waste  done  by  a  Stranger, 

49  E.  3,  26.  b.        If  a  stranger  commits  waste,  yet  an  action  of  waste  lies  against 

T'j^  f '?^'.'!^  °^  the  lessee,  for  in  a  trespass  he  shall  recover  his  damages  against 
J\i.arlc'brias.e       ,i        ^  o         o 

prohibits  ^        'J^e  Stranger. 

farmers  doing  waste,  and  yet  if  thej'  suffer  a  stranger  to  do  waste,  thej'  shall  be  charged  with 
it ;  for  it  is  presumed  in  law,  that  the  farmer  nia_v  withstand  it,  et  qui  non  ohstat  quod  obstare 
potest,  facere  videinr.  jjAttersoll  v.  Stevens,  1  Taunt.  196.ti  2dly,  The  law  does  give  to  every 
man  his  proper  action,  so  as  none  be  without  due  remedy;  and  therefore,  in  this  case,  the 
lessor  shall  have  his  action  of  waste  against  the  lessee,  and  the  lessee  his  action  of  trespass 
against  him  that  did  the  waste;  and  so  the  loss,  as  reason  requires,  in  the  end  shall  be  upon 
the  wrong-doer;  and  if  the  lessor  should  not  have  his  action  of  waste,  he  should  be  without 
remedy.     2  Inst.  145,  146. 

44E.5. 27.  b.        So,  if  a  stranger  disseises  lessee  and  commits  waste,    waste 

And  the  lessor  ]-gg  against  lessee  for  this,  for  he  shall  have  his  remedy  against 
cannot,in  such     ,  °  '  -^     ° 

case,  have         the  Stranger, 
trespass  against  the  disseisor.     Bro.  Waste,  pi.  37.  cites  S.  C. 

46  E.  5.  27.  b.  If  a  man,  who  has  common  of  estovers  of  land  in  lease,  does 
waste  in  cutting  such  wood  as  he  ought  not,  action  of  waste  lies 
against  lessee  for  it ;  for  it  seems  he  may  have  trespass  against 
commoner,  for  he  is  as  a  mere  stranger  for  this. 

F.  N.  B.  60.  A  guardian  shall  not  be  punished  in  waste  for  waste  done  by 

a  stranger. 

49  E.  5.  26.  b.  If  lessee  for  life  leases  for  years,  and  lessee  for  years  does  waste, 
waste  lies  against  lessee  for  life. 

Tenant  by  the  curtesy  and  tenant  in  dower  shall  be  punished 
1  Inst.  54.  a.       p  ^      J  *       ,  ^    -^  ^ 

For  he  in  the    foi'  ^^^ste  done  by  a  stranger. 

reversion  cannot  have  any  remedy  but  against  the  tenant,  and  the  tenant  shall  have  his  remedy 
but  asainst  the  wrong-doer,  and  recover  all  in  damages  against  him  ;  for  voluntary  waste 
and  permissive  waste  i>.  all  one  to  him  that  hath  the  inheritance.  But,  if  the  waste  be  done 
by  the  enemies  of  the  king,  the  tenant  shall  not  answer  for  the  waste  done  by  them,  for  the 
tenant  has  no  remedy  over  against  them.     2  Inst.  303. 

If  two  are  joint-tenants  of  a  ward,  and  the  one  does  waste, 
Q  Inst*  305  '     both  shall  be  punished  in  an  action  of  waste, 
cites  3  E.3.  18.     So  of  waste  done  by  one,  both  shall  be  attainted  for  it.     See  2  Inst.  503. 

2lnst.302.  jjlf  there  are  two  joint  tenants  for  life  or  years,  and  one  of 

9'""*  ^ip*  them  commits  waste,  this  is  deemed  waste  by  both  as  to  the 

c  i"  6  63.  Co.  place  wasted  ;  but  treble  damages  shall  be  recovered  only  against 
Lit.  54.  a.  the  person  who  actually  committed  the  waste.  || 

]  Inst.  54.  a.  An  infant  shall  be  punished  in  an  action  of  waste  for  waste 

done  by  a  stranger. 

Baron  and  feme  shall  likewise  be  punished  in  waste  for  waste 
]  Inst.  54.  a.      J         ,  ,  ^ 

If  an  infant       ^one  by  a  stranger. 

is  tenant  by  the  curtesy  or  lessee  for  life  or  years,  he  shall  answer  for  the  waste  done  by  a 
btranger, and  have  his  remedy  over;  though  some  have  holden  the  contrary.  And  so  it  is  in 
case  of  a  feme  covert ;  for  the  privilege  of  coverture  and  infancy,  in  this  case,  shall  not  pre- 
vail against  the  wrong  and  disherison  done  to  him  that  has  the  inheritance,  especially  wheQ 
they  have  their  remedy  over,  and  the  estate  is  of  their  own  purchase  or  taking.     2  Inst.  303. 

I  Inst.  54.  n.  If  baron,  possessed  of  a  lease  for  years  in  right  of  his  feme, 
commits  waste,  and  after  the  feme  dies,  action  of  waste  lies 
against  the  baron,  because  the  law  gives  the  term  to  the  baron. 

g  Tn-^t.  .30.7.  If  thieves  burn  the  house  of  tenant  for  life  without  any  default 

of 


{I)  Ai  zv/iai  Time  an  Action  of  Waste  may  l)e  hrhught.  403 

of  lessee  for  life  in  keepins:  his  fire,  the  lessee  shall  not  be  punished   p'tfs  as  ad- 
ror  It  in  an  action  oi  waste.  •'^  jf  ^ 

A  termor  shall  be  punished  for  waste  done  by  a  stranger.  p  ^^  g  ^q, 

(G).     lllTaunt.  19G.201.il 

2.  Hoivfar  it  lies  against  Excaitors,  &c. 

Waste  lies  against  07ie  executor  alone,  without  naming  his  com-  ^  Inst.  302. 
panion,  if  the  waste  was  done  by  him  alone. 

If  termor  does  waste,  and  makes  executors,  and  dies,  the  ac-  gfo.  Waste, 
tion  of  waste  is  lost,  for  it  does  not  lie  against  the  executors,  but  pi.  i38.  S.  P. 
for  waste  done  by  themselves,  and  not  for  the  waste  of  the  testa-  2  Inst.  302. 
tor;  for  it  is  as  a  trespass,  which  is  an  action  personal,  which  j^case  of  ad- 
dies  with  the  person.  ministrators. 
Went.  Off.  of  Exec.  127.     But  Brownl.  239.  says,  that  an  action  of  waste  lies  against  executors 
for  waste  done  by  testator. 

Executor  de  son  tort  of  a  term  is  chargeable  in  waste.  5  Lev.  55. 

Mayor,  &c.  of  Norwich  v.  Johnson,  S.  C.  3  Mod.  90.  it  was  objected  in  error,  that  if  the 
plaintiff  is  entitled  to  this  action  it  must  be  by  the  statute  of  Gloucester:  but  that  it  will  not 
lie  against  the  defendant  even  by  that  statute,  because  the  action  is  thereby  given  against  the 
tenant  by  the  curtesy,  in  dower,  for  life  or  jears,  and  treble  damages,  &c.,  and  that  the  de- 
fendant is  neither  of  these:  and  that  it  being  so  penal  a  law  shall  be  taken  strictly,  lint  per 
cur.  —  This  is  a  remedial  as  well  as  well  as  a  penal  law,  and  therefore  shall  have  a  favourable 
construction.     And  the  judgment  was  affirmed. 

(I)    At   what   Time    an   Action   of  Waste   may   be 


brought. 


W 


HEN  the  reversion  is  devested,  the  lessor  cannot  have  an  1  Inst.  556.8.- 

action  of  waste,  because  the  writ  is,  that  the  lessee  did 

waste  ad  exh(eredationcm  of  the  lessor,  and  that  inheritance  must 

continue  at  the  time  of  the  action  brought. 

If  a  man  brings  an   action   of  waste,   and   dies    before  any  [(^)  That  is, 

recovery,  his  heir  shall  not  have  an  action  for  the  same  waste,  p^f p^'^/^p^^ • 

because  the  damages  do  not  belong  to  him.      Contra  20  E.  I.  («),  ^vhich  statute 

Liber  Parliament  arum,  33.  h.  adjudged  in  parliament  upon  de-  is  an  authori- 

bate,  and  there  commanded   to   the  justices   henceforth   to  do  tative  decision 

accordingly  in  such  case.  ''\  P^'-l'.a"^^'^' 

»  -^  of  a  point 

arising  in  a  cause  then  pending  in  the  bench;  upon  which  occasion  the  parliament  not  only 
declared  how  the  law  should  be  held  in  future,  but  likewise  directed  the  justices  to  proceed  in 
that  manner  in  the  case  then  before  them.  Note.  This  act  is  not  to  be  found  either  upon  the 
parliament  rolls,  or  among  the  statute  rolls  ]  Lord  Coke  says,  upon  the  statute  of  Gloucester, 
cap.  5.,  it  has  been  received  for  a  certain  rule,  that  if  waste  be  committed,  and  he  in  the  rever- 
sion die,  the  action  of  waste  fails,  for  that  the  heir  cannot  recover  damages  for  the  waste  in  the 
life  of  the  ancestor,  and  the  waste  was  not  done  to  the  disinheritance  of  the  heir  ;  and  yet  the 
law  extends  the  action  of  waste  favourably,  as  much  as  with  convenience  may  be,  lest  waste 
which  is  hurtful  to  the  commonwealth  should  remain  unpunished.    2  Inst.  305. 

If  lessee  for  years  does  waste,  and  after  lessor  enters  upon  Bro.  Waste, 
him  by  torty  he  shall  not  have  an  action  of  waste  against  him  pi- 84.  F.N.  B. 
during  his  own  seisin,  before  re-entry  by  the  lessee ;  because  the  ^^'^^  ^^^"^^ 
action  ought  to  be  in  the  tenet.  there  {h),  says, 

the  action  is  suspended,  and  cites  S.  C. 

If  lessee  for  life  does  waste,  and  after  aliens  in  fee,  and  lessor  Bro.  V»  aste, 
enters  for  forfeiture,  yet  he  shall  have  an  action  of  waste  against  §''c '^J^.'^* 

D  d  2  kssee 
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Fiiichdm,  thai  lessee;  for  peradventure  if  he  had  not  entered  he  should  be  dis- 
thc  revcr-  inherited.     45  E.  3.  9.  ^'.  — 14-  H.  8.  14.— 8  H.  6.  10.     (It  seems 

sionci  biai  jj^  those  cases  he  may  have  his  action  in  the  tenet ;  then  it  is 

not  nnv6  tic-  ** 

tion  of  waste  clear  that  it  lies.) 

after  his  entry  for  waste  done  before  the  alienation.     (In  that  case  the  action  was  brought  in 

the  tcnuii.) 

30  E.  o.  c.  16.  If  tenant  in  dower  leases  for  her  life  to  him  in  reversion  within 

So,  if  she  age,  who  never  took  the  profits,  but  at  full  age  disagrees  to  the 

leases  to  the      lease ;  he  may  have  an  action  of  waste  for  waste  in  the  mean 

heir  within  .  •' 

a.<ie,?.n(la  tmie. 

stranger,  rendering  rent  on  condition  of  re-entry  for  nonpayment  of  rent.     F.  N.  B.  55.  (E), 

in  the  new  notes  {a). But  if  at  the  time  of,  or  during  the  waste  done,  the'heir  takes  any  of 

the  profits,  the  waste  is  dispunishable.    F.N.  B.  55.  (E),  in  the  new  notes  [a). 

1  Inst.  55.  b.  If,  after  waste  done,  the  lessor  grants  over  the  I'eversion  in  fee, 

and  retakes  it,  yet  he  shall  not  have  an  action  for  the  said 
waste. 

Id.  ibid.  So,  if  after  the  waste  done,  the  lessor  grants  over  the  rever- 

sion, and  retakes  it  to  him  and  his  feme,  and  to  his  heirs ;  yet 
he  shall  not  have  an  action  for  the  said  waste,  because  the  estate, 
which  was  privy  to  the  waste  committed,  is  altered. 

3  Roll.  Abr.  Jf  lease  be  made  Jbr  life,  the  re?nai)ider  for  years,  an  action  of 

^4^'c  p" p'       waste  lies  against  lessee  for  life,  notwithstanding  the  remainder 

the  recoverv,    ^^^  years  ;  for  de  minimis  non  curat  lex. 

therein  shall  destroy  the  term  for  years.  2  Inst.  301.    F.  N.  B.  59.  (H), 

2  Roll.  Abr.  jBut,  if  there  be  lessee  for  life,  remainder  for  life,  action  of 

^^;.        ,       waste  does  not  lie  during  the  continuance  of  the  mesne  re- 

But  in  such  .    T  o 

case  an  mainder. 

injunctio.i   has   been  granted   out   of  Chancery.    Mo.  554.    pi.  748.    Anon,  [and  sAtk.  94. 

alo.  725.] Bro.  Waste,  pi.  56.  cites  S.  C.  where  Persay  held  it  did  not  lie;  but  Belknap 

contra.     But  Broke  says,  that  the  law  at  this  day  seems  to  be  with  Persay. For  if  he 

should  have  an  action  against  the  first  lessee,  then  the  estate  of  him  in  remainder  shall  be 
destroyed ;  and  such  construction  must  be  made  to  preserve  the  estate  of  a  stranger,  who 
is  in  no  fault  j  but  if  remainder-man  for  life  dies,  then  the  waste  is  punishable  as  well  before 
as  after  his  death.     2  Inst.  501. 

1  Inst.  54.  So,  if  there  be  lessee  for  life,  the  remainder  for  life,  the  re- 

F.N.B.  58.       mainder  in  fee  to  another,  he  in  remainder  shall  not  have  an 

(C),  says  that     action  of  waste  ao;ainst  the  first  lessee,  during  the  continuance 

It  hesnotwitn-     ,,  ,  •    -^       P    ^^r 

standing  •  and  ^^  ^^"6  remainder  tor  lite. 

at  59.  (H),  says,  it  appears  by  the  register  that  the  writ  is  maintainable,  though  the  mesne 

remainder-life  be  between  the  tenant  for  life  and  him  in  reversion. ^o, if  remninder-man  for 

life  surrenders  his  estate  to  him  in  the  remainder  or  reversion  in  fee.  5  Rep.  76.  b.  Paget's  case. 

And  F.  N.  B.  58.  (C),  in  the  new  notes  (b),  says,  that  waste  does  not  lie  till  after  the  death 

or  surrender  of  the  particular  estate.  And  1  Inst  54.  a.  (t),  savs,  that  where  it  is  said  in  the 
register,  and  in  F.  N.B.  that  waste  does  lie,  it  is  to  be  understood  after  the  death  or  surrender 

of  the  mesne  remainder. But  though  he  that  has  the  inheritance  cannot  have  action  of 

waste  during  the  life  of  the  remainder-man  for  life ;  yet  it  was  resolved,  that  he  may  seize 
timber-trees  cut  down  by  the  tenant  for  life ;  and  also  that  a  trover  and  conversion  would 
lie  for  all  of  them,  though  he  never  seized  parcel  of  them ;  for  by  the  cutting  them  down 
an  absolute  property  is  vested  in  the  plaintifi^  unless  they  had  been  cut  down  for  reparations. 

and  so  employed  in  convenient  time.     .^11.  81,  82,  &c.  Udall  v.  Udall. And  So/le  was  of 

opinion,  that  an  action  of  trover  would  lie  for  the  reversioner  against  tenant  in  tail,  after 
possibility  of  issue  extinct;  and  he  declared  he  was  himself  of  that  opinion,  because  he  had 

only  an  impunity  if  he  committed  waste,  but  no  interest  in  the  trees. P.  10  Rep.  44.  b. 

Jenning's  case. 

But, 
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Biitf  if  there  be  lessee  for  life,  the  remainder  for  life,  qfler  the  2  Roll.  Abr. 
death  of  the  reinaindcr-7)tati,  an  action  of  waste  lies  against  lessee  ^^^-  , 
Jar  iscaste  committed  during  the  continuance  of  the  remainder.  ^   .So'wiien-'* 

a  lease  is  made  for  ycars^  remainder  for  Ife,  the  remainder  in  fee ;  and  lessee  for  3  cars  iloes 
waste,  and  then  the  lessee  lor  lite  in  remainder  dies,  the  remainder-man  in  fee  shall  have  waste, 
for  waste  done  during  the  mesne  remainder  for  life.    Mo.  18.  pi.  64.  Anon. 

Likewise,  \'i  a.  fcmc^  lessee  for  life,  marries,  and  after  lessor  2  Roll.  Abr. 
confrms  the  estate  oftJie  haron  to  have  for  his  life,  by  which  the   829. 
baron  has  a  reversion  for  life  ;  yet,  if  waste  be  committed  after,   ^^"'^^j^'^^-''- 
the  action  lies  against  baron  and  feme,  and  this  reversion  is  not  ^j^'^  !,,,,.„„ 
any  impediment.  himself  did 

jhe  waste  and  the  wrong,  and  therefore  shall  not  excuse  himself  for  doing  the  waste,  in  respect 
that  he  himself  has  the  remainder. 

If  lessee  yor  life  and  for  a  year  after  commits  waste  an  action  2  Roll.  Abr. 
of  waste  lies  against  him.  f  defendant 

pleaded  that  the  lease  was  to  Mm,  his  heirs, and  assigns  for  life,  and  a  year  after,  and  demanded 
judgment  of  the  writ.  But  Thorp  said,  that  in  this  case  the  plaintiff  could  not  have  other  writ 
than  what  he  had,  and  that  defendant  might  save  his  estate  by  protestation ;  and  so  he  did, 
and  pleaded  nid  waste  done.    Bro.  Waste,  pi.  101. 

If  a  ma7i  leases  for  life,  and  after  grants  the  reversion  for  years,  1  Inst.  54.  a. 
and  after  lessee  for  life  commits  -joaste,  no  action  of  waste  lies  For  "e  hm> 
against  him  during  the  term  for  years.  "ranted  awav 

the  reversion  in  respect  whereof  he  is  to  maintain  the  action.     Id.  ibid,  and  273.  a. 

But,  if  a  man  leases  for  life  or  for  years,  and  after  grants  a    1  Inst.a.  54. 
lease  to  commence  after  the  end  of  the  first  estate,  an  action  lies 
asrainst  the  first  lessee,  notwithstanding;  this  future  interest :  and 
the  term  shall  be  saved  in  this  case. 

If  there  be  o.  feoffee  of  land  upon  condition,  and  the  feoffor  enter.  Perk.  §  97. 
and  do  trespass,  and  afterwards  the  condition  he  hrolcen,  and  the 
feoffor  enter,  yet  the  feoffee  shall  have  an  action  of  trespass  against 
the  feoffor,  notwithstanding  that  he  hath  not  the  land  wherein 
the  trespass  was  done. 

Where  a  lease  is  made  to  the  husband  and  "doife  for  life  or  years,   F,  N.  B.  59. 

there  the  wife  shall  not  be  punished  after  the  death  of  her  hus-  (•^)- 

band  for  "iioaste  done  by  the  husband. 

If  a  man  leases  to  A.  dnrins:  the  life  ofB.  the  remainder  to  him   1 1"st.  299.  b. 

'  £*  So  ii  1  I  else 

during  the  life  of  C,  if  he  commits  waste  an  action  ot   waste  i^g'^^^jg  [^  j 

shall  lie  against  him.  for  his  life, 

the  remainder  to  A.  for  the  life  o£  B.'if  A.  does  waste,  an  action  of  waste  doth  lie  against  hira; 
for  the  wrong-doer  hath  both  the  estates  in  him ;  and  of  that  opinion  was  Sir  James  Dyer  C.  J. 
2  Inst.  301. 

But,  if  there  be  a  lease  for  years  or  life,  remai7ider  to  a  baron 
and  feme  in  special  tail,  and  lessee  do  "eoaste,   and  the  feme  die  Mo.  is.  pi.  64. 
icif/iout  issue ,-  the  baron  shall  not  maintain  any  action  upon  the  ^^.^  J^^  5^,^ 
statute.  that    if  the 

remainder  be  limited  over  to  the  haron  and  his  heirs,  and  the  feme  die  after  the  waste  done,  the 
baron  (as  he  apprehends)  shall  have  action  for  this  waste  done  in  the  life  of  his  feme,  because 
tiie  estate  of  tenant  in  tail  after  possibility  is  drowned  in  the  inheritance.  But  Dyer  denied 
it.     Id.  ibid. 

If  lessor  covenants  with  lessee   not  to  bri72g   action  of  xvaste  Mo.  is.  pi  64. 
duri]ig  tiw  years  against  him,  and  after,  during  the  two  years,   q"^""'^^,-,;.,,  "^ 
lessee  does  waste ;  lessor  may,  after  the  expiration  of  the  two  j^^  ^here 

D  d  3  years, 
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one  makes  »     years,  bring  action  of  waste  for  the  waste  done  within  the  two 

l^ase  for  two     yggrs  ;  for  the  covenant  is  no  dispensation  as  to  the  waste,  as  it 

nishahle  of        ^'^^  ^^'^'  ^"^  ^"b'  "^^^h  his  Complaint  during  the  two  years. 

waste  :  for  there  he  has  dispensed  with  the  waste,  and  not  with  the  action  only.     Id.  ibid. 
Anon. 

AIo.  72.        _         If  lessee  for  life  "iScitJiout  impeachment  ofwasie^  and  reversioner, 
pi.  196.  Nudi-  JqIii  Iji  ^  lease  for  years,  lessee  is  dispunishable  of  waste  during 
^'     "   3'  •       the  life  of  the  tenant  for  life,  but  after  his  death  he  is  punishable; 
for,  as  Dyer  and  Bro-iim  said,  though  at  first  it  should  be  said  to 
be  the  lease  of  tenant  for  life,  and  the  confirmation  of  him  in 
reversion,  yet  by  such  death  it  is  altered  into  another  nature,  and 
shall  be  said  the  lease  of  him  in  reversion. 
Sir  W.  Jo.  51.       ^'  seised  in  fee  makes  a  lease  for  years,  and  afterwards  conveys 
pi.  2.  Bray  v.     the  reversion  to  the  use  of  himself  for  life,  'without  impeachment  of 
Tracy,  Cro.      ^ucaste,  remninder  in  fee  :    lessee  for  years  commits  waste :    he 
S^C^but^that  ^^^^^  "°*'  ^^^^^  ^^^  privilege  to  be  dispunished  of  waste;  but  after 
is  only  upon      ^^^^  death  of  him  in  reversion  for  life  he  shall  be  punished, 
the  point  of  a  lease  for  years  to  A.,  remaintier  for  life  without  impeachment  of  waste  to  J?., 
remainder  in  tail  to  C,  but  snying  nothing  of  the  conveyance  subsequent  to  the  lease  for  years. 
The  court  hdd,  that  the  plaintiff  should  recover;  for  though  in  the  life  of  B.  the  termor  by 
his  assent  might  have  committed  waste,  and  he  had  not  been  punishable  afterwards,  yet  when 
_he_  is  dead  he  that  committed  the  waste  has  done  it  to  the  disherison  of  him  in  remainder,  and 
it  is  all  one  as  if  it  had  been  done  after  the  death  of  tenant  for  life. 

Bro.  Waste,  It  was  agreed,  that  the  heir  shall  not  have  action  of  waste,  in 

P '  '^'  time  of  his  father,  but  in  his  own  time,   and  issue  was  taken 

accordingly. 

(K)   Of  the  Process  and  Proceedings  in  Actions  of 

Waste. 

If  the  defend-  rpHE  13  E.  1.  c.  14.  enacts,  That  of  all  maimer  of  -mste  done 
Qtit  DC  rc-  JL  7      7  ■^  </  </ 

turned  nihil  ^^  ^"^  damage  of  any  person,  there  shall  from  henceforth  be  no 

&c.  so  as  per-  'writ  of  prohibition  axaarded,  but  a  xm-it  of  summ07is,  so  that  he  of 
adventure  he  >a:Jwm  complaint  is,  shall  ansiver  for  'waste  done  at  any  fime.  And 
was  never  -j-j^^  ^^^^  ^^^^  ^^^.  ^j^^  suminons,  he  shall  be  attached,  and  after  the 

nor  any  other    attachment  he  shall  be  distrained. 

writ  served  whereby  he  might  have  notice,  yet  a  writ  of  enquiry  of  waste  shall  be  awarded  by 
this  branch  of  the  statute,  for  here  it  is  not  specified  that  issues  should  be  returned,  &c.  but 
generally ;  and  by  the  writ  the  waste  shall  be  enquired  of  by  the  oath  oi  twelve  men,  where 
the  defendant  or  any  for  him  may  attentl  if  he  will,  and  the  jurors  may  find  against  the  plaintiff. 
2  Inst.  389. 

(a)  If  the  de-  And  if  he  conw  not  after  the  distress  (a),  the  sheriff  shall  be  com- 
fendant  ap-  mandedfjS)  that  in  proper  person  he  shall  take  ivith  him  twelve,  &c. 
the  distress        ^'^^  shall  go  to  the  place  wasted. 

and  pleads,  and  after  makes  default,  the  plaintiff  shall  not  by  this  branch  have  a  writ  to  enquire 
of  the  waste,  because  it  is  out  of  the  words   and  purview  of  this  act.     2  Inst.  590. 

(b)  Here  are  three  things  to  be  observed  :  first,  That  the  sheriff  ought  to  go  in  proper 
person  ;  for  that  though  in  rei  veiiiaie  he  is  no  judge,  yet  this  writ  is  in  nature  of  a  commis- 
sion unto  him,  and  he  is  in  loco  judicis,  and  therefore  he  ought  to  go  in  propria  personce. 
Secondly,  Where  some  have  holden  that  the  sheriff  may  enquire  upon  this  writ,  by  oath  of  si.x 
or  eight  persons,  it  appears  that  there  ought  not  to  be  under  twelve,  for  the  words  of  this 
branch  are  assumptia  securn  twelve.  Yet  this  is  but  an  inquest  of  office,  for  it  is  taken  sans  mise 
des  partiegj  that  is,  without  any  issue  joined.     Thirdly,  ITie  sheriff"  must  go  ad  locum  vastaium 

together 
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together  with  the  jurors,  atui  view  the  same,   for  istn  caduni  pnlins  siih  visit,  quam  ,uih  audita. 

2  Inst.  390. It  was  agreed  by  the  whole  court,  that  if  six  o?  the  jury  arc  examined  upon 

a  voire  dire,  if  they  have  seen  the  phice  wasted,  that  it  is  sufficient,  and  the  rest  of  the 
jury  need  not  be  examined  upon  a  voire  dire,  but  only  to  the  principal.  Godb.  290.  pi.  298. 
Gtige  V.  Smith. 

And  shall  enquire  of  the  waste  done,  and  shall  return  an  inquest^  If  the  waste 
and  after  the  inquest  returned  they  shall  pass  into  judgment.^  like  as  ^|P  ^'=s'g"^'''  •" 
it  is  contained  in  the  statute  of  Gloucester.  ^^^  sheriff    ' 

and  the  jurors  must  view  all  the  places  wasted  in  every  of  the  towns,  hut  he  may  enquire  there- 
of in  any  one  of  the  towns,  and  this  copulative  doth  so  knit  the  words  together,  as  he  cannot 
enquire  in  a  foreign  town.    2  Inst.  390. 

The  process  incident  to  action  of  waste  is,  first,  a  writ  of  sum-  Compl.  Attor- 
mens,  made  by  the  cursitor  of  the  county  where  the  land  lies,   o-q' o^^o'^^^ 
and  on  the  return  of  this  writ  the  defendant  m£iy  essoin,  and  the        ' 
plaintiff  adjourn,  S^c.     Then  a  pione  is  to  be  made  out  by  the 
filazer  or  the  county,  on  the  return  of  which  a  distringas  issues 
for  the  defendant  to  appear;  and  upc-n  his  appeal ance  the  plain- 
tiff declares,  and  the  defendant  pleads,  Ssc.     Or,  if  the  defendant 
makes  default,  a  writ  of  enquiry  goes  to  the  sheriff,  to  enquire  by 
the  oath  of  twelve  jurors,  what  damage  the  plaintiff  hath  sus- 
tained, and  then  the  party  hath  judgment  to  recover  the  treble 
of  it.     Also,  after  judgment  entered,  a  v/rit  of  seisin  is  awarded 
to  the  sheriff  to  give  possession  to  the   plaintiff'  of  the    place 
wasted. 

In  waste  against  two  by  the  bishop  ad  exhccredationem  ecclesicz,   Bro.  \N'astOj 
and  process  continued  till  the  grand  distress  returned,  one  came  P'-  ^^• 
and  the  other  made  default,  and  he  who  appeared  was  compelled 
to  answer  alone,  for  the  process  is  determined  against  the  other. 

In  an  action  of  waste  the  jurors  shall  have  a  view  of  the  place  ^^""  p'"^^*  ^^ ) 
wasted,  ^-c.   as  an   incident  to  the  action  of  waste ;  for  in  the  i^\!^.^J ^^^ll^ 
action  at  the  common  law,  the  jurors  should  have  had  the  view.     ]jy  the  whole 
court,  if  the  jury  be  sworn  they  knew  the  place,  it  is  sufficient,  although  they  be  not  sworn 
that  they  saw  it,  and  although  that  the  place  wasted  be  shown  to   the  jury  by  the  plain- 
tiff's servants,  yet  if  it  be  by  the  commandment  of  the  sherifitj  it  is  as  sufficient  as  if  the  same 
had  been  shewed  unto  them  by  the  sherifi' himself.     Godb.  209.  pi.  289.     Gage  v.  Smith. 

Though  the  view  in  an  action  of  waste  was  not  returned  on  2  Saund.  254. 
the  process  on  which  the  first  jurors  appeared,  and  were  sworn.  Green  v.  Cole. 
and  tried  the  issue,  yet  it  was  resolved  to  be  good  enough ;  be- 
cause although  the  jurors  ought  to  have  the  view,  yet  it  was  not 
necessary  for  the  officer  to  return  it ;  but  the  court  on  the  trial 
ought  to  examine  the  matter,  whether  the  jurors  have  had  the 
view  or  not;  for  on  the  trial  six  jurors,  at  least,  ought  to  have 
had  the  view,  else  the  jury  shall  not  be  taken.  And  a  day  of 
continuance  was  given  eo  quod  the  jurors  had  not  the  view,  and 
interim  videant^  &c. ;  and  in  an  assize  the  view  of  the  jurors  is 
requisite,  but  it  is  never  returned ;  for  perhaps  neither  the  sheriff 
nor  the  officer  knows  whether  the  jurors  have  had  tlie  view  or 
not ;  for  the  words  of  the  writ  are  et  ijiterim  videa7it,  &c.,  and  not 
et  interim  haberifac.  visum  :  so  that  the  jurors  may  view  the  place 
wasted  when  the  officer  is  not  present ;  and  therefore  the  officer 
is  not  obliged  to  return  the  view ;  but  it  ought  to  be  examined 
on  the  trial,  and  the  party  mav  make  his  challenge  to  the  jurors 

b  d   i  '      for 
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for  that  cause,  if  six  of  them,  at  the  least,  have  not  had  the  view, 
and  the  officer  had  returned  that  they  had  the  view :  yet,  if  it 
ap})eared  on  the  trial,  by  examination,  that  they  had  not  the 
view,  the  return  would  be  to  no  purpose,  nor  conclude  any  of 
the  parties,  plaintiff  or  defendant. 

II  Where  the  jury  found  a  verdict  for  the  plaintiff,  with  damages, 
but  omitted  to  find  the  place  wasted;  the  court  held,  that  the 
verdict  could  not  be  sustained,  and  made  the  rule  absolute  for  a 
new  trial.  II 

4  &  5  Ann.  c.  16.  §8.  enacts.  That  in  any  actions  in  any  of 
her  majesty's  courts  at  Westmijister,  where  it  shall  appear  to  the 
court  that  it  will  be  necessary  that  the  jurors  should  have  the  view 
of  the  place  in  question,  the  courts  may  order  special  writs  of 
distriiigas  or  habeas  corjjora,  by  which  the  sheriff  or  other  officer 
shall  be  commanded  to  have  six  out  of  the  first  twelve  of  the 
jurors,  or  some  greater  number,  at  the  place  in  question,  some 
convenient  time  before  the  trial,  who  shall  have  the  matters  in 
question  shewn  to  them  by  two  persons  in  the  writ  named  to  be 
appointed  by  the  court. 

In  an  action  of  vv-aste  there  shall  be  summons  and  severance, 
for  the  writ  is  ad  exhceredationem,  and  the  action  of  waste  is  a 
plea  real. 

A  plaintiff  shall  have  costs  in  all  actions  of  waste,  where  the 
damages  found  do  not  exceed  twenty  nobles,  which  he  could  not 
by  the  common  law. 

Before  any  waste  is  done,  a  prohibition  may  be  had,  directed 
to  the  sheriff  not  to  permit  it ;  or  he  in  remainder,  S^c.  may  have 
an  injunction  out  of  the  Chancery  to  stay  the  waste,  and  enter 
the  house  or  lands,  to  see  if  waste  is  committed,  S^c. 

Though  the  estate  be  exeaited  hy  the  statute  of  uses,  yet  there 
may  be  a  gefie7-al  writ  and  special  count. 

If  the  xvrit  mentions  that  A.,  bei7ig  seised  of  the  land  since 
27  H.  8.  enfeoffed  B.  to  uses,  &c.,  and  derives  under  it,  though 
the  writ  does  not  mention  that  the  feoffment  ivas  to  B.  iti  fee  ;  yet 
inasmuch  as  the  2ise  had  beeji  to  make  the  'm'its  so  eve?'  since  the 
statute,  it  is  to  be  allowed,  though  if  it  was  not  in  fee  to  B.,  but 
an  estate  for  the  life  of  B.  it  will  pass.  But  the  declaration  upon 
it  ought  to  allege  the  feoffment  to  be  in  fee. 

A  man,  after  the  statute  of  27  H.  8.,  made  2i  feoffment  in  fee  to 
the  use  of  himself  fat^  term  of  his  life,  and  aftei'  his  decease  to  the 
use  of  J.  S.  and  his  heirs.  The  feoffee  does  waste,  and  J.  S.  brought 
his  action  of  waste.  And  now  if  his  writ  shall  be  general  or 
special  was  demurred  in  judgment.  And  Hutton  and  the  other 
justices  were  clearly  of  opinion,  that  the  -plaintiff  ought  to  have  a 
special  writ ;  and  so  it  was  adjudged  afterwards. 

In  waste  against  feme  on  a  lease  made  to  herself  for  life,  she 
pleaded  that  the  lease  was  made  to  her  and  her  baron  for  their  two 
lives,  and  that  after  the  baroiUs  death  no  waste  was  done,  and  so 
did  not  plead  to  the  writ;  but  it  was  said  the  writ  had  been  better 
if  the  lease  had  been  supposed  to  the  baron  and  feme. 

Waste 
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Waste  by  the  feoffees  in  use  against  the  lessee  for  years  o/' cestui  Bro.  Waste, 
que  use  lies  well,  though  no  form  of  writ  be  thereof  given  in  the  P  •  ^* 
register  or  in  the  statute.     But  qucere  the  form  of  this  writ;  for 
it  was  cum  W.  &  Isl.fuerimt  seisiti  ad  usimi  C,  and  did  not  say 
of  what  estate ;  and  therefore  held  ill  in  this  by  several. 

In  a  writ  of  waste,  if  the  premises  of  the  writ  recite  quod  non  F.  N.  B.  56. 
llceat  alicui  facere  vastum  in  domibus,  boscis,  et  gardi?iis,  and  in  (•^)- 
the  end  of  the  writ  it  is  said  that  the  defendant  hast  done  "waste 
in  la?ids,  houses,  woods,  gardens,  and  exile  of  men ,-  so  as  there 
is  more  in  the  end  of  the  writ  than  is  in  the  premises,  yet  the  writ 
is  good:  and  so  if  less  be  in  the  end  of  the  writ  than  is  recited  in 
the  premises,  yet  the  writ  is  good ;  as  if  it  had  been  recited  quod 
cumprovisiim  sit,  quod  non  liceat  alicui  facere  vastum,  Sfc.  iji  ta-ris, 
domibus,  boscis,  and  gardinis :  and  in  the  end  it  is  recited  quod 
defend,  fecit  vastum  in  terris  only,  or  in  boscis  only,  or  in  domibiis 
only,  yet  the  writ  is  good. 

If  lease  be  made  to  husband  and  'wife  for  life,  and  for  t'wenty  Brownl.  238. 
years  after  their  deaths,  and  the  wife  dies  and  waste  is  committed,   j;^  ,    ,  ^' 
the  wife  shall  not  be  named  in  the  writ,  nor  the  term  after  her 
death. 

Note,  that  the  action  of  waste  against  the  guardian  is  general,  2  Inst.  505. 
fecit  vastum,  &c.  de  terris,  &c.  quas  habet  vel  habuit  in  custodia  de 
hcsreditate jprcBdict,,  which  writ  doth  extend  as  well  to  the  guardian 
in  socage  as  in  chivalry. 

1.  In  mhat  Cases  the  Action  shall  be  brought  in  the  Tenet. 

If  lessee  for  life  does  "waste,  and  grants  his  estate,  yet  action  of  ^  Roll.Abr. 
waste  lies  against  him  in  the  tenet.  829.  It  shall 

be  in  the  tenet  during  the  term,  because  in  the  eye  of  the  law  he  is  tenant  as  to  the  action  of 
waste,  and  against  him  that  was  the  wrong-doer  did  the  action  accrue,  which  he  cannot  avoid 
by  his  assignment,  and  against  him  shall  the  treble  damage  be  recovered,  and  the  place  wasted. 
And  so  it  is  of  mesne  assignees;  a  just  interpretation  that  he  that  did  the  wrong  should  answer 
the  same  ;  and  this  is  the  cause  that  general  non-tenure  is  no  plea  in  an  action  of  waste,  but 
special  non-tenure  may  be  pleaded  as  the  granting  over  of  his  estate,  before  which  no  waste 

was  done.     2  Inst.  302. In  waste  it  is  no  plea  that  the  defendant  liad  nothing  in  the  land 

the  day  of  the  writ  imrchased ;  for  if  he  does  waste,  and  grants  his  estate  over,  yet  waste  lies 
against  him  ;  for  the  grantee  may  say  that  no  waste  was  done  after  the  grant  made  to  him, 
and  the  other  will  incur  no  mischief  if  he  has  done  no  waste ;  for  he  may  say  that  such  a  day 
he  granted  over  his  estate,  before  which  grant  no  waste  was  done.  Per  Finchden  clearly,  and 
the  action  of  waste  was  quas  tenet.  And  j'et  non-tenure  is  no  j)lea  ;  for  by  him  waste  is  only 
trespass,  and  by  recovering  against  him  the  grantee  shall  lose  the  place  wasted;   for  the 

plaintiff  has  elder  title  than  the  grantee.     Bro.  Waste,  pi.  22. In  waste  quas  tenet  the 

defendant  said,  that  he  had  nothing  the  day  of  the  writ  purchased,  nor  ever  after,  judgment  of 
the  writ,  and  held  no  plea ;  for  if  a  man  does  waste,  and  grants  his  estate  over,  the  writ  shall  say 
that  they  held  as  long  as  the  term  continued,  and  by  this  the  grantee  who  is  no  party  to  the  writ, 
shall  lose  the  place  wasted.     Bro.  Waste,  pi.  25. 

If  a  guardian  commits  'waste,  and  grants  his  "ward  over,  the  ward  2  Inst.  305. 
shall  have  waste,  during  the  infancy  in  the  tenet,  against  the  first 
guardian  for  the  said  waste. 

And  if  the  ward  brings  it  against  any  during  his  nonage,  it  shall  gj.^  Waste 
he  \n  the  tenet.  pi.  33.  And 

yet  if  he  was  guardian  before  the  writ  purchased,  he  shall  not  be  charged  but  to  his  own  time, 
and  every  guardian  for  his  own  time.     Id.  ibid. 

If 
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Brownl.  239.  If  a  lease  for  life  be  made  upon  condition  that  if  the  lessee  do  such 

Anon.  ^^  ^^f^  ^^-g  estate  shall  cease,  and  he  commit  such  an  act,  the  writ 

shall  be  brought  against  the  lessee  in  the  tenet,  though  his  estate 

is  ended. 
2  Roll.  Abr.  If  feme  lessee  for  life  grants  his  estate  over,  and  after  marries, 

®2^*  the  action  shall  suppose  that  tenent. 

So,  if  lessee  for  life  does  isoaste,  and  after  aliens,  and  lessor 
830°  Bro  ^'        enters  for  the  forfeiture,  the  writ  shall  be  in  the  tenet. 
Waste,  pi.  84.  takes  notice  only  of  lessee  for  years  (this  was  the  principal  point  of  the  case),  and 
that  in  such  case  the  writ  shall  be  in  the  tenet ;  but  that  in  case  of  lessee  ptir  autre  vie  where 
cestui  que  vie  dies,  it  shall  be  in  the  tenuit. 

Bro.  Waste,  Action  was  brought  for  waste  in  lands  qiias  tenet  -pro  termino 

pi.  95.  But,  annonim,  and  counted  that  he  leased  to  the  defendant,  10  H.  7. 
leases  for  fi^  term  of  one  year,  to  commence  at  Easter  next  after,  to  continue 
years,  and  for  One  year,  and  so  the  next  year,  and  so  from  year  to  year  as  long 
brings  writ  as  the  parties  pleased,  by  virtue  of'xliich  possession,  &c.  he  occupied 
quas  tenet  of  ^^  ^/^^  space  of  t-doenfyfour  years,  and  assigned  the  waste  certain, 
and  the  term  '  ^^'  ^^'^  defendant  pleaded  no  waste  done,  and  found  for  the  plain- 
expires  pend-  tiff.  And  the  action  was  brought  amio  I'l-  H.  8.  And  the  court 
iiig  the  writ,  held  that  the  count  abated  the  writ ;  for  ivhere  it  is  tenet,  and  is 
yet  this  writ  thirty  years  cfter  the  making,  and  counts  of  twenty  four  years,  this 
eood  ^oKorf  *^  ^  determination  of  the  lease  a  long  time  before  the  writ  pur- 
cur.  'concessit,  chased,  and  therefore  shall  be  tenuit,  and  not  tenet. 
2  Roll.  Abr.  If  a  lessor  bring  waste,  the  writ  shall  be  quod  fecit  vastum,  ^c. 

830.  in  terris  which  he  holds  of  him. 

Id.  ibid.  But,  if  he  in  the  remainder  bring  action  of  waste,  the  writ 

shall  not  be,  which  he  holds  of  him,  because  he  does  not  hold  of  him. 
Id.  ibid.  So,  if  such  remainder  escheat,  and  the  lord  bring  the  action 

Bro.  Waste,      of  waste,  the  writ  shall  not  be,  which  he  holds  of  him. 
pi.  6. 

Mo.  72.  If  the  father  lease  for  life  and  die,  and  afterwards  his  heir  con- 

pl.  196.  in  Nu-  frm  the  estate  of  the  lessee  for  his  life,  he   shall  have  action  of 
digate  s  case-     ^yr^g^g^    ^^^^^  tenet  of  his  demise ;  because  the  first  lease  is  deter- 
mined by  the  confirmation.     Per  Dyer  and  Brown. 
Id.  ibid.  If  there  are  two  joint-tenants  of  land  limited  to  them  and  the 

heirs  of  one,  and  they  join  in  a  lease  for  years,  and  the  tenant  for 
life  dies,  the  other  shall  have  an  action  of  waste  of  his  demise. 
Per  Dyer  and  Brown. 

2.  In  what  Cases  it  shall  be  brought  in  the  Tenuit. 

2  Roll.  Abr.  There  is  not  any  writ  in  Chancery  in  the  tenuit  against  tenant 

830-  for  his  own  life.     But  — 

Id.  ibid.  It  shall  be  brought  in  the  tenuit  against  lessee  for  years  after 

the  term  passed. 
Id.  ibid.  But,  if  it  be  720/  brought  in  the  tenuit,  yet,  if  there  are  any 

words  in  the  writ  which  imply  that  it  is  past,  it  is  good,  as  quas  ei 

dimisit. 
Id  ibid.  After  the  death  of  cestui  que  vie  it  shall  be  brought  against  the 

Bro.  Waste,      tenant  pur  auter  vie  in  the  tenuit. 

pi.  47.  cites  S.  C.  And  per  Persay,  if  lease  be  made  to  the  feme,  and  she  take  baron,  who  does 
waste,  and  \.\\cfeme  die,  waste  against  the  baron  shall  be  quod  tenuit.  Bro.  Waste,  pi.  103.  S.  P. 
For  he  may  hold  oyer  the  term. 
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If  tenant  ptr  aider  vie  do  waste,  a7id  alien,  and  lessor  enter  for  2  Roll.  Abr. 
the  forfeiture,  the  writ  shall  be  against  him  in  the  temdt.  ^■^°- 

Likewise,  if  waste  be  Jjvouglit  against  a  guardian  after  full  arre  I^-  ^^i^- 
of  the  ward,  the  writ  shall  be  in  the  tenuit. 

So  it  shall  be  in  the  temdt,  if  it  be  brought  after  full  age  against  Id.  ibid. 
a  guardian^i/r  'xasle  before  assignment  over. 

If  feme  lessee  for  years  do  waste,  and  the  term  incur,  and  she  Id.  ibid. 
marry,  the  writ  shall  be  against  baron  and  feme,  and  shall  sup- 
pose that  they  tenuenmt.     (Quccre  this,  for  it  seems  it  shall  be 
the  feme  tenuit  dum  sola  fat.) 

Vifeme  tenant  pur  aider  vie  do  waste,  and  cestiu  que  vie  die,  and  Id.  ibid. 
the  feme  marry,  the  writ  shall  be  that  the  feme  tenuit. 

If  the  lessee  make  a  feoffment,  and  the  lessor  re-enter,  the  action  ^'^'^-  Waste, 
of  waste  shall  be  in  the  tenuit,  because  the  lease  is  determined.  And  P    ^^' 
where  he  co7iiinues  it,  it  shall  be  quas  tenet.     Note  the  diversity. 

So,  if  tenant  do  waste,  and  then  surrender  to  his  lessor,  the  Id-  ibid. 
writ  shall  be  in  the  tenuit,  as  some  hold ;  but  others  hold  it  should  Ty'    ."  ^•^^' 
be  in  the  tenet,  whether  he  be  tenant  for  life  or  years.  new  notes 

there  (i),  S.  P.  And  if  he  in  the  reversion  agree  thereunto,  he  shall  not  have  an  action  of 
waste  in  the  tenuit,  for  he  cannot,  by  his  own  act,  alter  the  form  and  nature  of  his  action,  from 
the  tenet  to  the  tenuit;  and  he  cannot  plead  that  before  such  a  surrender  no  waste  was  done. 
2  Inst.  504. 

Likewise,  if  grantee  of  a  term  upon  condition  do  waste,  and  after  5  Rep.  I2.b. 
the  gi-antor  enter  for  condition  broken,  an  action  of  waste  shall  Saunder's 
be  maintainable  against  the  grantee  in  the  temdt.  ^^^^' 

Where  A.  was  lessee  for  years  and  devised  his  term  to  B.  and  Id.  ibid. 
made  C.  his  executor,  and  died,  and  C.  did  waste,  and  assented  to 
the  devise ;  in  this  case,  though  between  the  executor  and  devisee 
this  has  relation,  and  the  devisee  is  in  by  the  devisor,  yet  an 
action  of  waste  shall  be  maintainable  against  the  executors  in  the 
tenuit. 

(L)  Of  the  Pleadings  in  Action  of  Waste. 

TT  is  a  good  plea  in  waste,  that  the  house  was  ruinous  at  the  Bro.  Waste, 

time  of  the  demise,  and  therefore  fell :  or  that  the  house  or  pl- 130. 
trees  fell  by  wind  or  tempest. 

In  an  action  of  waste  brought  by  the  lessor  against  the  lessee,  1  Inst.  356.  a. 
the  lessee  in  respect  of  privity  cannot  plead  riens  en  le  reversion ; 
but  he  must  shew  how  and  by  what  means  the  reversion  is  de- 
vested out  of  him :  but  if  the  grantee  of  a  reversion  brino-s  an 
action  of  waste,  the  lessee  may  plead  generally,  that  he  has 
nothing  in  the  reversion. 

In  an  action  of  waste  by  the  heir  against  his  fether,  upon  a  gift  Bro.  Wastes 
to  the  father  and  mother  and  to  the  heirs  of  the  mother ;  the  P^-  ^^^ 
tenant  said,  that  he  discontinued  to  R.  in  the  hfe  of  the  feme, 
absque  hoc  that  the  plaintiff  had  any  thing  in  the  reversion,  in  the 
right  of  his  wife  the  day  of  the  writ  purchased,  or  after ;  and  the 
plea  was  held  double  :  and  per  Martin  and  others,  nothing  in 
reversion  only  is  a  good  plea  there.  Contra,  where  the  plaintiff 
counts  of  his  own  lease,  or  of  the  lease  of  his  ancestor.     But  it 

is 
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is  a  good  plea  in  waste  ex  assignatione,  upon  grant  of  reversion 
to  the  plaintiff.     Note  the  diversity. 
Bio.  Waste,  And  in  waste  against  tenant  by  the  curtesy,  it  is  a  good  plea 

pi.  S5.  that  he  discontinued  in  fee  to  R.  in  the  life  of  the  feme,  and  after 

a.  leased  to  him  for  his  life,  saving  the  reversion,  and  so  nothing 
in  reversion  the  day  of  the  writ  purchased,  Sfc. 
Id.  ibid.  And  where  the  plaintiff  counts  of  his  own  lease,  or  of  his  an- 

cestor's, the  tenant  may  say  quod  non  dimisit,  and  shew  how  the 
heir  has  granted  the  reversion  to  another  to  whom  he  attorned, 
after  which  attornment  no  waste  done. 
pl'^°69^^for^'  In  waste  the  defendant  said  as  to  the  grange,  that  the  moiety 

jjer  Hull,  the  ^^^^  decayed  before  the  lease,  and  the  other  moiety  was  unco- 
entry  is  all  vered  by  tempest ;  and  before  the  defendant  could  repair  it,  the 
the  matter,  plaintiff  entered,  and  was  seised  the  day  of  the  writ  purchased ; 
pe^st  is^no™'  judgment  si  actio.  Per  Hmik,  the  last  plea  is  double,  the  tempest 
waste,  unless     ^^^  the  entry  ;  but  Hull  contra. 

the  defendant  permits  the  timber  to  rot  after  the  tempest.     Bro.  Double  Plea,  pi.  30. 

^^'  ^^^'^'  Where  a  lease  is  upon  a  condition,  that  if  the  tenant  suffers 

waste,  he  may  enter,  there  he  cannot  enter  for  uncovering  by 

tempest,  unless  he  says  that  the  lessee  had  sufficient  time  after  to 

repair  it,  and  did  not.     Per  Hidl  clearly. 

Bro.  Waste,  In  waste  for  permitting  a  house  to  be  uncovered,  by  which  the 

pi.  86.  timber  became  rotten  and  corrupt,  defendant  said,  that  the  day  of 

the  writ  purchased,  the  house  was  sufficiently  repaired ;  and  the 

best  opinion  was,  that  it  is  no  plea ;  for  it  is  in  a  manner  double ; 

the  one,  that  if  waste  was  done  it  is  amended  ;  and  the  other, 

that  there  never  was  waste.     But,  if  he  had  said,  that  after  the 

waste,  it  was  sufficiently  repaired  before  the  writ  purchased,  it 

seems  to  be  a  good  plea. 

Bro.  Negative,       Waste  in  ten  ashes,  the  defendant  said,  that  the  plaintiff  gave 

pi- 21.        them  to  R.  C,  and  commanded  the  defendant  to  cut  and  deliver 

them  to  the  said  R.  C,  by  which  he  did  so ;  judgment  si  actio : 

the  plaintiff  said,   that  he  did  not  cut  by  his  command.     Per 

Newton  and  Paston^  this  is  a  negative  pregnant,  by  which  he  said 

that  he  did  not  command  him  ;  quod  nota. 

Bro.  Waste,  Where  a  lease  is  by  deed  without  impeachment  of  waste,  or 

Bar.  pi.  S.  C.     '^y  g^'^^^t;  to  be  discharged   of  waste,  all  by  one  and  the  same 

And  Brootce      deed,  the  tenant  may  rebut,  and  plead  in  bar  by  it,  and  shall 

says,  it  seems     not  be  driven  to  his  writ  of  covenant :  p<?7-  Paston.    Brooke  makes 

to  hmi,  that  ^  qucEre,  If  he  shall  be  driven  to  his  writ  of  covenant,  if  it  be 
it  the  grant  be       ^    .     ,  ,  ^u        i     j 

by  another        granted  by  another  deed. 

deed,  it  may  well  be  pleaded  in  bar  also. 

2  Roll.  Abr.  If  a  man  leases  land  to  another  sine  imjyedimento  vasti  it  shall 

"^  *  be  a  good  bar  in  an  action  of  waste ;  for  those  words  {sine  impedi- 

mento  vasti)  amount  to  as  much  as  without  impeachment  of  waste. 
d.  ibid.  So,  if  a  man  leases  the  manor  of  D.  and  all  lands  and  tene- 

ments, Sfc.  parcel  of  the  said  manor,  to  have  the  aforesaid  manoi*, 
lands,  woods,  SfC.  as  house-bote  and  hay-bote,  sine  impedimento 
vasti  for  years ;  this  shall  be  a  good  bar  in  an  action  of  waste ; 
for  the  words  {sine  impedimento  vasti)  relate  to  all  the  things 

demised. 


(L)  Of  the  Pleadings  in  Action  of  Waste.  MS 

(lemised,  and  the  expressing  of  house-bote,  ^-c.  is  surplus  and 


void 


Where  the  defendant  justifies  the  waste  of  cutting  aslies  for  Bro.  Waste, 
fire-bote,  he  ought  to  surmise,  that  tliere  were  no  underwoods  pi-  S9. 
upon  the  hmd,  Sfc.     And  the  same  law  seems  to  be  where  he 
takes  beeches  or  other  trees  which  are  timber,  by  the  best  opinion 
of  the  court. 

If  lessee  does  waste  by  cutting  trees,  and  lessor  carries  them   ^^  -g  -  ^^  ^ 
away,  (admitting  the  carrying  away  tortious,  for  there  it  is  held,   For  the  carry- 
that  he  may  have  trespass  for  them  against  the  lessor,)  yet  this  ing  theinaway 

is  not  any  matter  in  bar  of  the  action ;   but  he  shall  be  put  to  his  ^^  "'^  lessor 
•'  "^  IS  no  excuse 

trespass.  of  the  waste, 

which  the  lessee  was  guilty  of  by  the  abatement.  Bro.  Waste,  pi.  39.  cites  S.  C. 

Waste  in  a  house,  and  also  in  a  wood  in  cutting  the  trees  and  Bro.  Waste, 

selling  them,  &'C.     The  defendant  as  to  the  house  said,  that  no  pl-i^^.    In 

^  J  ^  4.     4.U     4.  *i    -  »u     1  •  •  waste  for  trees 

waste  was  done  :  and  to  the  trees,  that  the  house  was  rumous  ni  ^.^j  ^^^j^  g^jj 

groundsels  at  the  time  of  the  demise,  by  which  he  cut  for  repa-  the  defendant 
rations,  and  put  the  trees  in  the  groundsels  ;  and  per  air.  this  is   must  answer 
a  good  plea  where  the  plaintiff  counts  fjenerally  ot'  cuttin<T  trees  ^?  ^^t,"-. '°'' 
without  more,  but  contra  where  he  counts  of  sale,  as  here ;  for   versable  and 
there  he  shall  answer  to  the  sale ;  by  which  Catesby  justified  as  admit  that  he 
above,  absque  hoc  that  he  sold  them,  and  good  reason,  for  the  cuts  and  sells 
writ  of  waste  is,  quod  non  liceat  aliad  vastum,  venditionem  seu  de-  ^"^\t)"ys  Jhem 
sti-uctionemfaca-e  in  terris,  do7nibus,  boscis,  &c.  bestows  them 

upon  the  repairs  of  the  house,  yet  the  tort  which  is  supposed  in  the  sale  is  not  answered  ;  per 
JMontague.  And  Knightly  seemed  to  be  of  the  same  opinion  ;  and  he  ought  also  to  conclude 
that  it  is  the  same  waste.  D,  55.  b.  oQ.  a.  pi.  55,  34.  in  case  of  Malverer  v.  Spink,  D.  90.  b. 
pi.  8.  in  case  of  Mervin  v.  Lyds. 

'Ne  "oenda  pas  is  no  plea,  but  defendant  shall  justify  as  in  the  Bro.  Waste, 
plea  above,  absque  hoc,  that  he  sold ;  or  shall  say,  no  waste  done  pi-  ii2./jer 
generally.  Choke  J. 

In  trespass  it  was  agreed,  that  tenant  for  years  may  cut  wood,   Bro.  Waste, 
but  it  was  doubted  of  tenant  at  will ;  but  it  seems  that  as  lonop  as  P^-  ^^^' 
tenant  at  will  is  not  countermanded,  he  may  cut  seasonable  wood, 
S,-c.     Littleton  said,  then  he  ought  to  say,  they  have  used  such 
custom  in  the  country  to  cut  underwood,  for  otherwise  the  justi- 
fication is  not  good.     Quare  inde. 

Note  —  Where  hedge-bote  or  pale-bote  are  granted  to  be  Noy,  23. 
taken  reasonably,  and  where  certain  loads  or  a  certain  number  Jenkins  v. 
of  trees  are  granted  annually  for  that  purpose,  here  it  is  not  neces-  J'^'^l^^^*- 
sary  to  show  that  the  fence  is  in  decay :  and  note,  that  for  fire- 
bote  it  is  not  necessary  at  the  time  of  cutting  to  shew  the  neces- 
sity :  so,  for  reparation,  for  it  is  reason  and  good  husbandry  to 
cut  them  in  some  convenient  time  beforehand ;  because  that  which 
is  allow^ed  certainly  at  some  years  may  not  be  sufficient. 

If  a  man  leases  a  house,  and  grants  farther  to  lessee,  that  he   17  E.  3.  7. 
may  make  his  best  profit  of  it ;  this  grant  shall  not  be  any  bar  S.  C.  cited, 
in  an  action  of  waste  for  abating  the  house;  for  the  grant  shall  ^''g- Lat.  157. 
be  intended,  that  he  shall  make  his  best  profit  according  to  the  Daniel  v!^^  ° 
law,  without  tort  and  disinheritance  to  the  lessor.     Dubitatur.       Upley. 

So, 
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1  7  E.  G.  7.  b. 


17E.3.  7.  b. 
Lessee  for 
years  of  mi- 
neral lands, 


So,  if  the  lease  be  of  a  wood,  with  grant  to  make  his  best  profit 
of  it,  he  caPiUOt  cut  and  sell.     Dubitaiur. 

But  if  a  man  leases  land,  and  grants  farther  to  the  lessee,  that 
he  shall  make  his  best  profit  of  the  mines  of  stones,  coal,  and 
iron,  open  in  the  land  ;   this  grant  shall  be  a  good  bar  in  an 

with  liberty  to  action  for  waste  for  digging  coals,  stone,  and  iron,  and  selling ; 

dig,  and  make    foj.  ^j^g  ^^^gj.  profit  of  them  is  to  sell,  and  he  can  have  little  other 

Ills  pront  oi  rt^  ^ 

the  mine,  dig-    P»"ofit. 

ged  for  mine,  and  sold  the  gravel  coming  off  it;  this  is  no  waste,  if  the  first  act  of  digging  be 

not  waste  :  for  the  sale  is  not  waste,  that  being  a  subsequent  act.     Adjudged,  Godb.  28.  pi. 

37.   27E.  C.B.  Anon. 

In  waste  by  him  in  remainder,  he  ought  to  shew  the  deed  of 
remainder. 


Bro.  Waste, 

pi.  28.     He 

bhall  shew  the  deed,  if  it  be  demanded  by  the  tenant 

then.     Bro.  Monstrans,  pi.  15. 


But  per  Finch,  he  need  not  shew  it  till 


Theloal's  Dig 
lib.  11.  cap. 
44. 


In  waste  against  tenant  for  years  of  the  lease  of  the  plaintiff 
himself,  the  defendant  pleaded  that  the  plaintiff  7iil  habuit  in  te- 
nementis  but  jointly  with  his  wife  in  tail,  t^r.  and  held  a  good 
plea. 

So,  in  waste  against  baron  and  feme,  on  a  lease  to  them  both 
made  by  the  plaintiff's  father,  the  tenants  pleaded,  that  the  plain-  '' 
tiff's  father  ne  lessa  pas  to  them,  modo  et  forma,  &c.  and  held  a 
good  plea. 

But  in  waste  against  tenant  in  dower,  she  pleaded  a  grant  made 
to  her  by  the  heir,  to  hold  without  impeachment  of  waste,  and 
averred  that  he  had  assets  by  descent ;  and  the  opinion  was,  that 
it  is  no  plea  :  For  the  statute  of  Gloucester  speaks  of  warranty 
with  assets  to  bar  the  tail,  and  not  of  grant  with  assets. 

In  action  of  waste  against  tenant  in  dower,  it  is  a  good  bar, 
that  the  baron  who  was  the  ancestor  of  the  plaintiff,  aliened  to 
B.  who  assigned  to  her  her  dower,  and  so  the  reversion  is  in  him, 
and  not  in  the  plaintiff. 

In  waste  against  tenant  by  the  curtesy,  or  in  dower,  they  may 
say,  that  the  plaintiff  granted  the  reversion  to  M,  N.  to  whom 
they  attorned, 
version,  and  tenant  attorned,  the  action  failed  at  common  law.  2  Inst  300. 
Bro.  Negativa,  Jn  waste,  the  plaintiff  counted  upon  a  lease  for  years,  by  him 
made  to  the  defendant,  and  that  he  did  waste  :  and  the  defend- 
ant was  not  suffered  to  say,  that  he  did  not  lease  for  term  of 
years,  but  that  he  did  not  lease  jnodo  et  forma,  &c. ;  for  if  he 
leases  for  life  or  in  fee,  the  defendant  may  plead  it,  and  traverse 
the  count,  S^c. 

In  waste  against  A.  for  tenements,  which  he  held  of  the  lease 
of  jB.,  who  held  them  for  term  of  life  of  the  lease  of  his  father,  the 
defendant  said,  that  he  had  {a)  nothing  in  the  tenements  the  day 
of  the  writ  purchased,  nor  ever  after;  but  JL.  was  and  is  tenant; 
judgment  of  the  writ,  and  nan  allocatur  ;  upon  which  he  said,  that 
E.  was  tenant  the  day  of  the  writ  purchased,  absque  hoc,  that  he 
ever  any  thing  had  of  the  lease  of  E.,  which  was  held  a  good  plea, 
and  the  other  maintained  his  writ;  quod  nota,  and  -^^x. non-tenure 


Theloal's  Dig 
lib.  1 1 .  cap. 
52.  S.  25. 


Bro.  Waste, 
pi.  76. 


39  E.  3.  53. 


Bro.  Release, 
pi.  46.     If  the 
heir  granted 
away  the  re- 


Ac.  pi.  7. 


Bro.  Waste, 
pi.  o5. 
Bro.  Non- 
tenure, pi.  55, 
(a)  Bro.  Non- 
tenure, pi.  7. 
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is  no  plea  in  waste ;  but  it  seems  that  this  amounts  to  that  E.  non 

dimisit  modo  et  forma. 

Waste  was  brought  against  tenant  for  life  for  digging  clay  and   Bro.  Waste, 
gravel :  the  defendant  justified,  by  command  of  the  plaintiff;  and   j^'j^'^^^yj^g^'^^ 
the  best  opinion  was,  that  it  is  no  plea ;  for  the  lessor  himself  ^^j^gj  -^^  ^^^^ 
cannot  justify  to  dig  it,  therefore  his  command  is  void;  as  if  I   but  in  his  lease 
command  J.  S.  to  kill  my  fathei*,  winch  he  does,  I  shall  have  ap-  did  not  ex- 
peal  :  and  in  formedon,  if  writ  of  estrepenient  is  delivered  to  the   ^ept  the 

11  1  I  1  •      ^         ^  ^T_     ^  1     ^    gravel,  and  so 

tenant,  tne  demandant  cannot  command  him  to  cut  the  trees,  but  ^^-^^  command, 

estrepement  lies,  for  those  commands  are  void.  during  the 

lease,  is  not  good  ;  and,  by  Townshend,  this  gravel  is  part  of  the  inheritance,  and  he  cannot 
griint  his  inheritance  by  parol  only  without  deed.    See  the  Year  Book,  2  H.  7.  14. 

But,  where   W.  brought  waste  against  the  defendant,  tenant  Mo.  54>^^-^^ 
for  life,  by  reason  of  a  remainder  to  him  limited  by  use;  and  a^j'uxorv. 
assigned  the  waste  prosterncndo  horreum  ;  the  defendant  pleaded  Dettensam. 
in  bar,  that  the  great  timber  of  the  said  barn,  at  the  time  of  the 
death  of  her  husband,  was   so  rotten,  S^c.  that  it  could  not  be 
repaired ;  this  was  taken  to  be  a  good  plea,  and  issue  taken  upon 
the  matter. 

The  plaintifFmade  a  lease  for  years  to  A.,  and  before  the  ex-  Ijst'ThS-'p.v. 
piration  thereof  he  made  another  lease  of  the  same  lands  to  B.,  win^field. 
the  defendant,  to  begin  presently,  and  then  brought  an  action  of 
waste  against  him  for  waste  done  during  the  first  lease :  The 
court  said,  that  in  such  case  it  would  not  be  safe  for  him  to 
plead  no  "doaste  done,  for  it  would  be  found  against  him,  and  if 
he  should  plead  the  special  matter,  as  aforesaid,  viz.  that  the 
first  lease  was  in  being  at  the  time  of  the  waste  done,  after  the 
expiration  whereof  no  waste  was  done,  this  would  be  good,  if 
the  second  lease  was  not  by  indenture,  otherwise,  he  will  be 
estopped  by  the  indenture  from  shewing  that  the  second  lease 
had  another  beginning  than  the  indenture  purports,  and  then 
the  waste  will  charge  him.  And  if  defendant  pleads  the  special 
matter,  the  plaintiff;  by  his  replication,  may  estop  him  to  plead 
any  other  beginning  of  the  term  than  the  letter  of  the  indenture 
jnn-ports,  and  it  will  be  no  departure,  because  it  strengthens  the 
declaration. 

Ancient  demesne  is  no  good  plea  in  an  action  upon  the  statute  Ow.  24.  C.  B. 
of  Gloucester,  for  it  is  only  a  personal  action,  and  the  statute  is  <^^^"  ^  <^^^^- 
beneficial  to  the  commonwealth. 

In  waste  for  cutting  down  300  oaks,  the  defendant  pleaded  as  Cro.  Eliz.  593. 
to  200  of  them,  that  the  house  leased  was  ruinous,  S)X.,  and  that  flg^f„g  ^ 
he  cut  them  down  to  repair  the  houses,  and  as  to  the  residue,  gtamfield! 
that  he  felled  and  keeps  them  to  employ  about  the  reparations 
tempore  opportuno.     And  all  the  court,  without  argument,  held 
it  no  plea :  For  if  it  should  be  good,  every  farmer  might  cut 
down  all  the  trees  on  his  farm,  when  there  was  no  manner  of 
occasion  to  repair. 

If  two  bring  an  action  of  waste,  the  release  of  one  is  a  good  ^  j^^^.  ^^^^ 
bar  against  the  other.  b.    If  the 

action  by  two  be  brought  in  the  ienuit,  a  release  of  the  one  is  a  bar  to  both.     But  othcrv.;se 
it  is  the  tenet,  for  there  the  release  of  one  doth  not  bar  the  other.    Id.  ibid. 


4^1^  OF  WASTE. 

,   ;  yi  "^Jf '  If  tliere  be  tenant  for  life,  the  remainder  over  in  tail,  and  he 

pi.  145.    tjut,     •  -1  I  ,  11  1  •        •    1         1  .      .  ■, 

it"  tenant  in        ^"  remainder  release  to  the  tenant  all  his  right,  this  is  a  good 
fee  release         har  against  the  releasor  in  a  writ  of  waste  ;  and  yet  neither  fee 
to  his  tenant     nor  fee-tail  pass, 
for  life  all  his 

right,  yet  he  shall  have  action  of  waste.  —  So,  if  lessee  for  life  do  waste,  and  grant  over  his 
estate,  and  lessor  release  to  the  grantee ;  in  an  action  of  waste  against  the  lessee,  he  shall 
plead  the  release  :  and  yet  he  has  nothing  in  the  land.  1  Inst.  269.  b.  —  And  so  in  waste  shall 
tenant  in  dow  er,or  by  the  curtesy,  in  the  like  case,  and  the  vouchee  and  the  tenant  in  a  praecipe, 
after  a  feoffment  made,  and  so  in  a  contra  foinnam  collationis.     Id  ibid. 

(M)  Of  the  Judgment  in  Actions  of  Waste,  and  what 
shall  be  recovered  thereby. 

(a)  If  one  CTATUTE  of  Gloucester  6  E.  1.  c.  5.  enacts,  Tliat  he  {a) 

joint-tenant  isDhich  shall  be  attainted  qfxvasfc,  shall  lease  (Jb)  the  thing  that 

does  the  waste,  /^^  hath  'ivasted :  a7id  moreover  shall  (c)  recompense  thrice  so  much 
attainted  of       ^^  ^^'^  "doaste  shall  he  taxed  at. 
the  waste,  &c.    2  Inst.  303.  —  But  treble  damages  shall  be  recovered  against  him  that  did  the 

waste  only.    2  Inst.  302.     jjCru.  Dig.  tit.  XVIII.  c.  1.  §  6~j.\\ {b)  In  an  action  of  waste 

af^ainst  a  lessee  for  life,  for  waste  done  in  three  acres,  the  defendant  claims  fee;  whereupon 
issue  is  joined;  the  jury  find  against  the  defendant,  that  he  hath  but  an  estate  for  life;  and 
enquired  further  of  the  waste,  and  found  the  waste  done  in  one  acre  only.  The  plaintiff  cannot 
have  judgment  for  the  whole  land,  in  respect  of  the  forfeiture  and  treble  damages :  for  that 
judgment  is  not  according  to  this  act,  that  is  to  say,  of  the  place  wasted,  and  treble  damages 
in  respect  of  the  place  wasted  :  wherefore  he  had  judgment  according  to  the  statute,  of  one 

acre  and  treble  damages.     2  Inst.  SO.o. (c)  Wheresoever   the  common  law  gave  single 

damat^es  ao-ainst  any,  this  act  gives  treble,  unless  there  be  any  special  provision  made  by  this  act. 

2  Inst.  306. This  statute  does  not  bind  the  king.     Per  Coke,  Arg.lslo.  321.  in  Engle- 

field's  case. 

And  for  waste  made  in  the  time  of  isardship,  it  shall  be  done  as 
If  the  gi^r-     _    .   ^Qj^f^ijig^  {fi  iJiQ  Gi-eat  Charter. 

chan  suffers  a      "  i  i-  .  • 

stranger  to  cut  down  timber  trees,  or  to  prostrate  any  of  the  houses,  and  according  to  his  name 
of  guardian  doth  not  endeavour  to  keep  and  preseiTe  the  inheritance  of  the  ward  in  his  custo- 
dy and  keeping,  nor  to  forbid  and  withstand  the  wrong-doer,  this  shall  be  taken  in  law  for  his 
consent :  for  in  this  case  qui  non  jrrohibit  quod  prohibcre  potest  assentire  videtur  ;  and  if  such 
v.aste  and  destruction  be  done  without  the  knowledge  of  the  guardian,  or  with  such  number 
as  he  could  not  withstand,  then  ought  the  guardian  to  cause  an  assize  to  be  brought  against 
such  wrong-does,  by  the  heir,  wherein  he  shall  recover  the  freehold  and  the  damages  for  such 
wront^  and"disherison.  So  note  a  diversity  between  the  interest  of  a  guardian  created  by  law: 
for  there  in  an  assize  the  heir  shall  recover  damages ;  but  otherwise  it  is  in  case  of  a  lease  for 
years,  which  is  the  lessor's  own  act.     2  Inst.  305. 

rp,  .  Aiid  ^vchere  it  is  contained  in  the  Great  Charter,  that  he  "dchich 

tee  of  a  ward  did  the  "doaste  duri?ig  the  custody  shall  lease  the  wardshij)  ;  it  is 
did  waste,  and  agreed  that  he  shall  r^ecompence  the  heir  his  damages  for  the  "ivaste, 
after  tendered  ^  ^^  j^  f/^^f  fj^Q  isiardship  lost  do  not  amount  to  the  value  of  the 
the^hS^  and  damages  before  the  age  of  the  heir  of  the  same  wardship. 
he  refused,  and  married  elsewhere.  The  waste  is  found  by  office.  The  question  was,  Whe- 
ther the  committee  may  bring  forfeiture  of  marriage?  The  court  upon  advisement  held,  that 
the  committee  by  doing  waste  lost  only  the  ward  of  the  land,  and  not  of  the  body,  by  the  ex- 
press words  of  this  statute.    Dy.  25.  b.  pi.  163.     Anon. 

2  Inst.  307.  Upon  the  construction  of  the  statute  of  Gloucester,  some  ques- 

tion has  been  made,  Wliether  in  this  mixed  action  the  place 
wasted  is  the  principal  or  the  damages?  And  in  divers  respects 
the  one  is  more  principal  than  the  other:  for  in  respect  of  the 

anti- 
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antiquity  against  tenant  in  dower,  and  tenant  by  the  curtesy,  tlie 
damages  are  the  principal ;  and  therefore  they  shall  be  some- 
times preferred,  viz.  the  plaintiff  to  have  execution  of  the  dam- 
ages before  the  place  wasted  ;  but  in  respect  of  the  quality,  the 
realty  is  ever  preferred  before  the  personalty ;  and  therefore  in 
waste,  if  the  defendant  confess  the  action,  the  plaintiff  may  have 
judgment  of  the  land,  and  release  his  damages,  which  proves 
the  realty  to  be  the  principal ;  for  omne  majus  dignum  trahit  ad 
se  minus. 

If  two  coparceners  lease  land  for  life,  and  after  waste  com-  F.  N.  B.  60. 
mitted  one  dies,  the  aunt  and  niece  must  join  in  the  action ;  and  (R)- 
though  the  niece  shall  recover  no  damages,  yet  she  shall  recover 
the  place  wasted :  and  it  seems  they  shall  hold  the  same  in 
coparcenary. 

In  waste  at  the  nisi  prius  waste  was  found  in  four  oaks  in  Bro.  Waste, 
divers  parts  in  a  wood  :  and  it  was  doubted  if  he  shall  recover  pi-  24.    If 
the  wood  or  the  place  wasted :  and  at  last  it  was  awarded,  that  termor  ot  a 
he  recover  the  place  wasted,  and  his  treble  damages.  waste  in  one 

corner  of  the  wood,  he  shall  not  lose  all  the  wood,  per  Fmeux  C.  J.  but  only  the  place  wasted. 
Bro.  Waste,  pi.  96.  —  But,  if  there  are  divers  plots  of  the  land  in  the  wood  in  divers  places, 
if  the  termor  does  waste  in  the  wood,  he  shall  lose  those  plots,  though  he  did  not  do  waste  in 
them ;  for  those  are  parcel  of  the  wood  :  And  this  seems  to  be  where  he  has  done  waste  in 
the  wood  sparsivi  et  circumquaque  ;  and  this  was  said  by  Fineux  in  the  Reading  of  Thecher. 
Ibid. 

If  trees  growing  sparsim  in  a  close  are  cut,  in  an  action  of 
waste  all  the  close  shall  be  recovered.  Brownl  "40' 

S.  P.     Anon,  and  the  treble  value  shall  be  levied  hj  Ji.fa.  Sec.  Id.  Ibid. 

If  waste  be  done  in  divers  rooms  in  a  house,  the  rooms  shall  2  Inst.  £4. 
be  recovered  in  an  action  of  waste,  and  not  all  the  house. 

But  if  waste  be  done  in  a  house  sparsim  throughout  the  house,   id.  ibid. 
all  the  house  shall  be  recovered. 

If  waste  be  done  in  the  hall  of  the  house,  yet  all  the  house  Id.  ibid. 

shall  not  be  recovered,  though  some  say  that  the  house  has  its    .  ^"S'®"' 
J  .      ,.        r  ^1      V    11  tmie,  It  was 

denommation  rrom  the  hall.  holden  bv 

some,  that  if  the  hall  was  wasted,  the  whole  house  should  be  recovered  ;  for  that  in  those  days 
the  hall  was  the  place  of  the  greatest  resort  and  use,  insomuch,  that  the  whole  house  was  call- 
ed by  the  name  of  the  hall,  as  Dale  Hall,  Szc.  but  the  purview  of  the  statute  of  Gloucester  is, 
that  he  shall  lose  that  thing  that  he  hath  wasted.  2  Inst.  303,  304.  —  Noy,  attorney-general, 
in  Mr.  Atkins's  Reading,  held,  that  the  15  E.  5.  tit.  Waste,  8.  that  in  waste  of  the  hall  the 
house  shall  be  recovered,  was  good  law,  contrary  to  the  opinion  of  1  Inst.  54.  a.  And  he 
cited  the  case  of  Lord  Abergavenny  v.  Sir  Richard  Southwell,  in  an  action  of  waste,  for 
waste  done  in  the  kitchen  and  larder  of  a  castle,  and  all  the  castle  was  recovered,  because  u 
castle  is  not  dividable,  and  so  adjudged.     11  Eliz.     See  D.  272.  b.  Marg.  pi.  35. 

If  a  man  brings  an  action  of  waste,  because  the  pales  of  a  park,  2  Roll.  Abr, 
which  encompass  the  park,  were  permitted  to  decay ;  but  it  is  not  ^'^^• 
averred  that  there  were  any  deer  in  the  park,  or  that  thereby 
the  deer  w  ere  dispersed,  and  in  this  action  the  plaintiff  recovers  ; 
he  shall  not  recover  all  the  land  which  is  comprised  within  the 
pale,  but  only  the  place  where  the  pale  stood.  And  the  court 
seemed  to  incline  to  it  in  a  writ  of  error  upon  such  judgment  in 
bank,  the  judgment  being  affirmed  in  the  King's  Bench  to  recover 
the  place  wasted. 

Vol.  VIII.  E  e  If 
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Bro.  Waste, 
pi.  35. 


Bro.  Waste, 
pi.  115. 


Bro.  Waste, 
pi.  136. 


Vin.  Abr. 

(V)  22.  509. 

6  Rep.  44. 
Blake's  case. 

Brownl.  23S. 
Anon, 


If  a  man  does  waste,  and  grants  his  estate  over,  yet  upon  an 
action  brought  against  him,  lie  shall  lose  the  place  wasted ;  and 
his  grantee,  who  is  not  party  to  it,  shall  lose  his  interest.  And 
therefore  it  is  a  good  plea  for  the  grantee,  that  such  a  day  he 
gi-anted  his  estate  over,  before  which  grant  no  waste  was  done : 
and  in  an  action  against  the  grantee  it  is  a  good  plea,  that  J.  N. 
gi'anted  it  to  him,  after  which  grant  no  waste  was  done. 

In  waste  by  two  upon  a  lease  for  term  of  life,  one  was  sum- 
moned and  severed,  and  the  other  sued  forth,  and  assigned  the 
waste  in  divers  things,  as  in  cutting  willows ;  and  found  for  the 
plaintiff,  and  damages  were  taxed,  and  he  had  judgment  to 
recover  the  moiety  of  the  damages,  and  the  moiety  of  the  place 
wasted,  and  as  to  the  willows  the  court  advised. 

If  a  man  does  waste  in  hedge-rows  which  surround  a  pasture, 
nothing  shall  be  recovered  but  the  place  wasted,  viz.  the  circuit 
of  the  root,  and  not  the  entire  pasture. 

If  the  tenant  of  one  house  is  disseisor  of  the  next  house,  and 
he  pulls  down  both,  and  builds  them  into  one  new  one,  disseisee 
shall  recover  all  the  house. 

When  waste  is  brought  in  the  tenuity  damages  are  only  to  be 
recovered. 

If  lessee  for  years  or  life  grants  a  rent  out  of  the  land  so  leased, 
and  afterwards  commits  waste,  if  the  lord  recovers  the  place 
wasted,  yet  the  land  shall  be  charged. 


Whitelegg  v 
Whiteleffg, 
1  Bro.  Ci:. 
Rep.  57. 
P.  R.  C.  215. 


(N)  In  what  Cases  in  general  Waste  may  be  restrained 
by  Injunction  in  Equity. 

Stonor  V.  f  A   COURT  of  equity  will  interpose  by  injunction  to  prevent 

Strange,  Mitf.  the  assertion  of  a  doubtful  right  in  a  manner  productive  of 

Eq.  Rep.  123.  irreparable  iniurv.  Therefore,  where  the  tenants  of  a  manor, 
claiming  a  right  ot  estovers,  cut  down  a  great  quantity  of  timber 
of  great  value,  their  title  being  doubtful,  the  court  entertained  a 
bill  at  the  suit  of  the  lord  of  the  manor  to  restrain  the  assertion 
of  it.  But  in  this,  and  indeed  in  all  cases  of  waste,  the  title  of 
the  plaintiff  must  be  set  forth  fully  and  particularly  in  his  bill, 
else  the  defendant  may  demur.  The  bill  must  likewise  be  sup- 
ported by  an  affidavit  of  the  waste  committed  or  threatened; 
though  in  some  cases  the  injunction  has  been  granted  without 
one.  But  the  court  will  not  restrain  the  defendant  from  working: 
a  mine  already  opened,  even  where  there  is  an  affidavit  {«),  unless 
it  appear  that  he  has  only  a  term  in  the  estate  for  years  or  for 
life,  and  that  the  reversion  be  in  the  plaintiff:  or  [b),  that  it  be  a 
breach  of  an  express  covenant,  or  an  undisputed  mischief. 

If  a  parson  commit  waste  upon  the  glebe,  an  injunction  will 
be  granted  on  the  application  of  the  patron.    So,  if  the  widow  of 
the  late  incumbent  commit  waste  during  the  vacancy.] 
Strachy  v.  Francis,  2  Atk.  217.    Hoskins  v.  Featherstone,  2  Bro.  Ch.  Rep.  552. 

Richards  V.  ||The  lord  of  a  manor  is  now  held  to  be  entitled  to  an  injunc- 

tion 


{a)  Lowther 
T.  Stamper, 
3  Atk.  49G. 
{b)  Anon. 
Ambl.  209. 

Bradly  v. 
Stratchy, 
Barnardist. 
Ch.  Rep.  399 
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tion  and  account,   in   respect  of  waste   committed  by  a  copy-  Noble, 
holder.il  3  MeriV.  GT3.; 

sed  vide  Dench  v.  Bampton,  4  Ves.  70o. 

If  a  tenant  for  life  plant  woad  on  the  land,  which  is  of  so   MS.  Rep. 
poisonous  a  quality  that  it  destroys  the  principles  of  vegetation,   Marquis  of 
without  an  express  power  in  his  lease,  where  it  is  usual  to  have   Qorall  Cane, 
such  powers,  it  may  be  considered  as  waste,  and  the  Court  of 
Chancery  may  grant  an  injunction. 

If  there  be  lessee  for  life,  remainder  for  life,  the  reversion  or  ^ijoor  554. 
remainder  in  fee,  and  the  lessee  in  possession  waste  the  lands ;   S.  P.  1  Vern. 
though  he  is  not  punishable  for  waste  by  the  common  law(fl),  by  23.  S.  P. 
reason  of  the  mesne  remainder  for  life,  yet  he  shall  be  restrained   010  70.3^3  p  1 
in  Chancery,  for  this  is  a  particular  mischief.  fa)  That  such 

lessee  is  not  punishable  by  the  common  law,  during  the  continuance  of  the  remainder,  though 
after  its  determination  he  is,  vide  1  Inst.  54.     2  Inst.  501. 

But  if  such  lessee  has  in  his  lease  an  express  clause  o^  'ocilhoid   ^  y^^^  ^^^ 
impeachment  qf'^'aste,  he  shall  not  be  injoined  in  equity.  Although  a 

court  of  equity  will  not  assist  a  forfeiture,  yet  the  tenant  in  possession  shall  be  restrained  in 
equity  from  committing  waste  in  all  cases  in  which  waste  is  punishable  by  law ;  and  for  this 
purpose  an  injunction  will  be  granted  before  the  bill  is  filed.  Also,  an  injunction  will  be 
granted  to  stay  waste  in  behalf  of  an  infant  in  ventre  sa  mere.  Equity  will  lii^ewise  (in  some 
particular  cases)  restrain  the  tenant  from  committing  waste,  where  it  is  dispunishable  by  law, 
either  by  the  nature  of  his  estate,  or  by  express  grant  of  iviihout  impeachment  of  waste :  but 
where,  by  the  agreement  of  the  parties,  the  lease  is  made  without  impeachment  of  waste,  equity 
will  not  restrain  the  lessee  from  cutting  timber,  ploughing,  opening  mines,  &c.  though  such 
lessee  shall  be  restrained  from  pulling  down  houses,  defacing  seats,  &c.  Hard.  96.  1  Chan. 
Rep.  13.  14.  106.  116.     2  Vern.  392.  711.     1  Salk.  161.     2  Chan,  Ca.  32.     2  Chan.  Rep.  94. 

[A  tenant  for  years,  remainder  to  B.  for  life,  remainder  to  C.  Rosweil'scase, 
in  fee.     /4.  is  doing  waste,     i?.,  though  he  cannot  bring  waste,   'i^°'';  ^'j^,- 
not  having  the  inheritance,  is  yet  entitled  to  an  injunction.     But  ^^J^^  Powell' 
if  the  waste  be  of  a  trivial  nature  (a),  and  a  fortiori  if  it  be  a  me-  Pasch.  1730 
liorating  waste,  as  by  building  on  the  premises,  (see  Co.  Litt.  53.)  per  LA.  King. 
the  court  will  not  injoin ;  nor,  if  the  reversioner  or  remainder-  3P.^*'nls.268. 
man  in  fee  be  not  made  a  party,  who  possibly  may  approve  of  im^^j.   |' 
the  waste.]  "  joarry,  I'jac. 

&  Walk.  651.  ccc.JJ 

11  In  some  cases,  the  Court  of  Chancery  will  grant  an  injunc-  Caldwell  v. 

tion  against  mere  permissive  waste.  Bayhs, 

°  ^  2  Menv.  403, 

Where  a  tenant  defending  an  ejectment  at  suit  of  his  landlord  Lathrop  v. 
makes   default  at  the  trial,  and  makes  use  of  the  interval  to  Marsh,  5\es. 
commit  wilful  waste,  the  court  will  grant  an  injunction  against 
him  in    vacation ;  but  it  was   refused  where  no  ejectment  was 
brought.  II 

If  A.  is  tenant  for  life,  remainder  to  B.  for  life,  remainder  to  Davrel  v. 
the  first  and  other  sons  of  B.  in  tail  male,  remainder  to  B.  in  tail,   Cham^ness, 
3,'c.^  and  B.  (before  the  birth  of  any  son)  brings  a  bill  against  A.  ^q^'    ^*"    ^' 
to  stay  waste,  and  A.  demurs  to  this  bill  because  the  plaintiff  had 
no  right  to  the  trees,  and  no  one  that  had  the  inheritance  was 
party ;  yet  the  demurrer  will  be  over-ruled,  because  waste  is  to 
the  damage  of  the  public,  and  B.  is  to  take  care  of  the  inherit- 
ance for  his  children,  if  he  has  any,  and  has  a  particular  interest 
himself,  in  case  he  comes  to  the  estate. 

Ee  2  On 
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Bassett  v.  Ras 
sett,  Finch's 
Rep.  1 90. 


Id.  ibid. 
Carew  v. 
Carew. 


/./.  ibki.  On  a  motion  for  an  injunction  to  stay  a  jointress,  wl?o  waj 

WhV-  rP-  ^^"^"^  "^  ^'"^  ''^^^^^'  possibility,  S,-c.  from  committintr  waste,  it  was 
Ch.  454.  ''  urged,  that  she  being  jointress  within  the  11th  of  H.  7.  ought  in 
S,  C.]  equity  to  be  restrained  from  cutting  timber,  that  being  part  of 

the  inheritance,  which,  by  the  statute,  she  is  restrained  from 
ahening ;  and  the  court  granted  an  injunction  against  wilful  waste 
in  the  site  of  the  house,  and  pulling  down  houses. 

[On  a  bill  to  restrain  a  jointress  'without  impeachment  of  ixaste 
from  committing  waste,  a  pei-petual  injunction  was  granted  to 
restrain  her  and  her  agent  from  ploughing  the  pasture  and  mea- 
dow lands  of  her  jointure.] 

But,  where  a  jointress  had  a  covenant  that  her  jointure  should 
be  of  such  a  yearly  value,  which  fell  short,  though  her  estate  was 
not  tanthoiit  impeachment  of 'waste ;  yet  the  court  would  not  pro- 
hibit her  committing  waste,  so  far  as  to  make  up  the  defect  of 
her  jointure.  But  quaere  if  an  action  of  waste  be  brought  agaitist 
her,  if  Chancery  'will  injoin  the  action. 

It  seems  to  be  a  general  principle,  however,  that  — 
pi  Sr^bra-  Tenant  in  tail,  after  possibility,  shall  be  restrained  in  equity 

ham  V.  Biibb.  from  doing  waste  by  injunction,  S^c.  because  the  court  will  never 
A  woman,  te-  see  a  man  disinherited ;  per  Chance,  Finch.  And  he  took  a  di- 
nant  in  tail,  versity  where  a  man  is  not  punishable  for  waste,  and  where  he 
fifvofSe'"  ^^^^^^  aright  to  do  waste;  and  cited  Uvedale's  case,  24- Car.  1. 
extinct,  was  ruled  by  the  Lord  Rolle,  to  warrant  that  distinction, 
restrained  from  committing  waste  in  puUin;:;  down  houses,  or  cutting  down  trees,  which  stood 
in  defence  of  the  house,  and  fruit  ti-ees  in  the  garden  :  but  for  some  turrets  of  trees,  which 
stood  a  land's  length  or  two  from  the  court,  would  grant  no  injunction,  because  she  had  by 
law  power  to  commit  waste :  and  yet  she  was  nevertheless  restrained  in  the  particulars  afore- 
said, because  they  seemed  to  be  malicious.     2  Freem.  278,  279.  pi.  549. 

2  Vern.  152.  A.  devised  lands,  on  which  timber  was  growing,  to  his  wife  for 

Ciaxton  V.  yi^e,  remainder  to  B.  in  fee,  paying  several  legacies  within  a 
limited  time,  and  in  default  of  payment  the  remainder  to  C,  he 
paying  the  legacies ;  and  on  a  bill  brought  by  B.  the  court  gave 
him  leave  to  cut  timber  for  the  payment  of  the  legacies,  though 
it  was  opposed  by  the  tenant  for  life  and  the  devisee  over,  he 
making  satisfaction  to  the  widow  for  breaking  the  ground  by 
carriage,  waste,  S)C. 

So,  where  a  man  created  a  term  for  500  years,  in  trust  for 
himself  and  his  wife  for  life,  remainder  to  trustees  for  payment 
of  debts  and  annuities;  and  by  will  devised  the  reversion  thereof 
to  A.  for  life,  without  impeachment  of  waste,  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder  over ;  A.  being 
in  want,  the  court  gave  him  leave  to  cut  down  timber  to  the 
value  of  500/.  though  the  debts  and  annuities  were  not  paid  ;  the 
trustees  having  no  power  to  sell  the  timber,  the  debts  being  like 
to  have  a  long  continuance,  and  there  being  a  great  deal  of  de- 
caying timber  on  the  estate. 

\_A.  tenant  for  life,  remainder  to  B.  his  son  in  tail,  remainder 
to  C.  for  life,  with  remainders  over.  A.  files  a  bill  in  his  own 
name  and  that  of  ^.  his  son  then  an  infant,  stating  [iiiter  alia) 
that  there  were  great  quan  ities  of  timber  upon  the  estate  going  to 

decay, 


Claxton. 


2  Vern.  218. 
Assimwall  v 
Leiijh  et  at. 


Bewicke  v. 
Whitfield, 
3  Cox's  P. 
Wms.  26G.  In 
this  case  it  is 
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decay,  and  praying  that  he  [A.)  might  be  empowered  to  cut  down  to  be  ob- 

and  sell  such  timber  as  was  decaying  or  at  its  full  growth,  for  the  served,  the 

benefit  of  i?.     The  defendants  "^by  their  answers  admitted  that  tenant  for  life 

^1  ,  .  c  -K  11-  111  was  a  co-plain 

there  were  several  trees  m  a  state  oi  decay,  and  that  it  would  be  tjff  ^vith  the 

for  the  benefit  of  all  persons  interested  in  the  premises  to  have  remainder- 
them  cut  down.     It  was  decreed,  that  the  Master  should  enquire  "lan  in  tail, 

1  I       I     •  I 

what  timber  was  standino;  upon  the  estate  that  was  in  a  decavinij  ^"^ /^''""^ea 
condition,  which  was  neither  a  shelter  nor  ornament  to  the  seat,   f^Q,,,  fi,o  ^^^ 
and  that  such  decaying  timber  as  the  Master  should  direct  should  of  the  timber. 
be  cut  down  and  sold,  and  the  produce  of  the  sale  invested  upon  But  supposing 
proper  security  in  the  names  of  trustees  for  the  benefit  of  B.   the  [*  contract  to 
infant,  to  be  paid  him  when  he  came  of  age.  ^^^^  between 

the  tenant  for  life  and  remainder-man  to  share  in  the  profits  of  the  sale,  (which  seems  not  to 
be  unreasonable,  for  no  timber  can  be  cut  without  the  consent  of  the  tenant  for  life,)  could 
the  court  in  that  case  authorize  the  cutting  down  of  the  timber?  For  if  the  remainder-man 
in  tail  were  to  die  before  his  estate  vested  in  possession,  the  rights  of  the  person  next  in  re- 
mainder would  be  varied.  Where,  therefore,  the  court  had  authorized  the  cutting  down  of 
timber  on  the  estate  of  an  infant  tenant  in  tail  in  remainder,  and  the  tenant  for  life  claimed  a 
life-estate  in  the  money  produced  by  the  sale,  Lord  Commissioner  Eyre  said,  he  thought  the 
court  had  done  wrong  in  doing  for  the  tenant  in  tail  what  he  could  not  do  for  himself,  and  the 
money  was  ordered  to  be  invested  in  the  funds,  that  when  the  infant  came  of  age  the  claims  of 
the  parties  might  be  discussed  in  a  bill.  Mildmay  v.  Mildmay,  4  Bro.  Ch.  R.  76.  It  is,  how- 
ever, a  rule,  that  the  money  raised  by  the  sale  of  timber  cut  down  by  tenant  for  life,  impeach- 
able of  waste,  shall  be  paid  to  him  who  has  the  first  estate  of  inheritance,  whether  in  fee  or  in 
tail;  and  this,  though  there  may  be  several  intermediate  remainders  that  may  arise.  Lee  v. 
Alston,  3  Bro.  Ch.  R.  57.  But  yet,  where  the  tenant  for  life  has  also  in  himself  the  next  existent 
estate  of  inheritance,  subject  to  intermediate  contingent  remainders,  he  shall  not  take  advan- 
tage of  his  own  wrong  in  cutting  down  timber,  but  the  court  will  preserve  it  for  the  benefit  of 
the  contingent  remainder-men.  Williams  v.  Duke  of  Bolton,  Feb.  24.  1  "84,  3  Cox's  P.  Wms. 
268.  note  (1). 

In  general,  an  injunction  will  not    issue  where   the  persons  Smallman  v. 
applying  for  it  are  tenants  in  common  with  the  person  in  pos-  Onions,  3 Bro. 
session;  for  he  has  an  equal  title  to  the  possession  with  them,   Ch.R. 62i. 
and  they  may  have  a  partition  against  him.     However,  where  it 
appeared  that  the  person  in  possession  was  insolvent,  and  could 
not  pay  the  plaintiffs  their  share  of  the  money  produced  by  the 
sale,  Lord  Chancellor  granted  the  injunction.] 

II  The  general  rule  is,  that  the  court  will  not  grant  an  injunc-  Hole  v. 

tion   against  a  tenant  in  common,  to  stay  mere  equitable  waste,   Thomas, 

though  malicious  destruction  may  be  a  ground  for  an  injunction  ;  l^^^'  ^^^' 

and  where  one  tenant  in  common  becomes  tenant  of  the  other  T,..^rf  i'«v„. 

1  -ii  •      1  •       r  11  \\ort,  I D  V  ei. 

moiety,  the  court  will  restrain  him  from  ploughing  up  meadow  or  iso.;  sed  v'lds 

cutting  timber;  since,  by  becoming  tenant,  he  engages,  as  to  one  sTerraR.  145. 

moiety,  to  treat  the  land  as  a  tenant  ought  to  treat  it.|| 

III  ixihat  Cases  iVaste  may  be  restrained  in  Equity,  not'-ii:ithsfanding 
the  Woj'ds  "joithoiit  Impeachment  of  Waste,  be  contained  in  the 
Lease,  &c. 

It  is  true  that  a  lease  xsoithout  impeachment  of  waste  takes  off  Plowd.  133. 
all  restraint  from  the  tenant  of  doing  it ;  and  he  may  in  such  case  i^^  common 
pull  up,  or  cut  down  wood  or  timber,  or  dig  mines,  S;c.  at   his  law,  the  clause, 
pleasure,  and  not  be  liable  to  any  action.  peLtniZ'of 

waste,  only  exempted  the  tenant  for  life  from  the  penalty  of  the  statute,  the  recovery  of  treble 
value,  and  the  place  wasted  ,not  giving  the  property  of  the  thing  wasted.  But  in  Lewis  Bowie's 

E  e   3  case, 
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6  Rep.  63. 
Dyer,  184. 


Wood's  Inst 
74. 


cas6>  11  Co.  79.  it  was  determined,  that  these  words  also  gave  the  property:  the  necessarj 
consequence  of  which  was,  that  in  general,  unless  on  particular  circumstances,  he  was  not  to 
be  restraineil  in  equity;  for  that  would  be  to  determine  that  he  should  not  make  use  of  that 
property  which  the  law  allowed  him.  But  afterwards  several  instances  were  considered,  in 
which  this  very  large  power  might  be  exercised  contrary  to  conscience  and  in  an  unreasonable 
manner  by  the  tenant  for  life;  as  where  his  act  was  to  the  destruction  of  the  thing  settled; 
which  was  the  ground  of  Lord  Bernard's  case,  the  strongest  that  could  happen  :  yet  that  was 
not  an  original  case  without  precedent  or  judicial  opinion  to  support  it,  as  appears  from  a  case 
5  Jac.  1.  (^before  Lewis  Bowie's  case,)  which  probably  occurred  then,  though  the  determination 
there  did  not  operate  upon  it.    Per  Lord  Hardwicke,  1  Ves.  265.] 

1 1  Rep.  82.  But  though  the  tenant  may  let  the  houses  be  out  of  repair,  and 

1  Inst. 220.  ^,^^  down  trees,  and  convert  them  to  his  own  use;  yet,  where  a 
tenant  in  fee-simple  made  a  lease  for  years  without  impeachment 
of  waste,  it  was  adjudged,  that  the  lessor  had  still  such  a  pro- 
perty, that  if  he  cut  and  carried  away  the  trees,  the  lessee  could 
only  recover  damages  in  an  action  for  the  trespass,  and  not  for 
the  trees:  Also  it  hath  been  held,  that  tenant  for  life,  without 
impeachment  of  waste,  if  he  cuts  down  trees,  is  only  exempt  from 
an  action  of  waste,  ^-c. 

And  if  the  words  are,  To  hold  without  impeachment  of  any  Wiit 
or  action  of  waste,  the  lessor  may  seize  the  trees,  if  the  lessee 
cuts  them  down,  or  brincr  trover  for  them. 

In  many  cases,  likewise,  the  Court  of  Chancery  will  restrain 
waste,  through  the  lease,  Sfc.  be  made  without  impeachment  of 
waste.     For, 

The  clause  of  without  impeachment  of  waste,  never  was  extended 
to  allow  the  very  destruction  of  the  estate  itself,  but  only  to  ex- 
cuse for  permissive  waste,  and  therefore  such  a  clause  would  not 
give  leave  to  fell  or  cut  down  trees  ornamental  or  sheltering  of 
a  house,  much  less  to  destroy  or  demolish  a  house  itself.  Thus — 
A  bill  was  brought  by  a  remainder-man  to  restrain  the  tenant 
for  life,  without  impeachment  of  waste,  from  cutting  timber  in 
Westwood  Park  improper  to  be  felled ;  and  Lord  Chancellor 
granted  the  injunction  to  restrain  the  defendant  from  cutting 
timber,  v/hich  served  for  shelter  or  ornament  to  the  house,  or 
which  grew  in  lines,  avenues,  or  ridings  for  ornament,  and  also 
any  other  timber  in  the  park,  which  was  not  of  proper  growth  to 
be  felled.  —  And  his  lordship  in  this  case  declared,  that  courts  of 
equity  had  in  this  respect  established  rules  much  more  restrictive 
had  cut  down  than  those  of  the  common  law ;  which  gave  tenant  for  life,  with- 
a great  number  ^^^  impeachment  of  waste,  as  large  a  power  over  the  timber  as 
had  threatened  tenant  in  fee-simple,  that  timber  might  be  had  for  public  use. 
to  cut  down  and  destroy  them  all:  that  Sir  H.  Packington's  agent  had  agreed  for  the  sale  of 
2000  trees,  and  that  in  consequence  thereof  some  trees  had  been  actually  felled.  It  does  not 
appear  from  the  allegations  of  the  plaintifi"  upon  moving  for  the  injunction,  whether  the  agent 
had  admitted  this  fact.  Sir  H.  Packington's  answer  v.as  not  come  in.  Lord  Hardwicke  granted 
the  injunction  to  restrain  Sir  H.  Packington,  his  agents,  servants,  and  workmen,  from  cutting 
down  timber-trees  growing  in  Westwood  Park  aforesaid,  which  were  for  the  shelter  or  ornament 
of  the  said  mansion-house  there ;  and  also  any  timber-trees,  which  were  planted  or  grew  in 
any  lines,  avenues,  or  ridings  for  the  ornament  of  the  said  park,  until  the  said  Sir  H.  Packington 
ehould  fully  ansiver  the  plaintiff's  bill.  Reg.  Lib.  D.  1744.  fol.  325.  |jSee  Coffin  v.  Coffin, 
Jacob.  70.  and  6  Madd.  17.|| 

2  Freem.  Rep.  Likewise,  where  A.  upon  his  marriage  settled  lands  to  the  use 
55.  Abraham    ^f  himself  and  M.  his  wife,  and  the  heirs  of  their  two  bodies ; 

after- 


MS.  Rep.  in 

Chanc.  1744. 
Packington  v. 
Packington. 
[5  Atk."215. 
S.  C.  In  this 
case  the  plain- 
tiff alleged, 
that  the  de- 
fend ant,  Sir  H. 
Packington, 
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afterwards  A.  died  without  issue,  M.  married  D.  the  defendant,  v.  Bubb.  IjSee 
beinor  then  tenant  in  tail  after  possibility  of  issue  extinct :  and  M.  ^'  ^'  ?,*^"^^* 
and  D.  having  felled  some  trees  in  a  grove  that  grew  near,  and  Ab. '^"57/and ' 
was  an  ornament  to  the  mansion-house,  and  having  an  intention  Lord  Kot- 
to  fell  the  rest;  the  plaintiff,  to  whom  the  lands  belonged  in  re-  thghami 
mainder,  broufrht  his  bill  to  restrain  M.  from  felling  those  trees,  ^^J^^- 
and  to  have  an  injunction  to  stay  the  committing  of  waste.     This  ^-o,    jhis' 
cause  was  referred,  and  if  the  parties  could  not  agree,  then  to  be  case  was  de- 
set  down  again.  But  Lord  Chancellor  Nottingham  discovered  his  cidcd  b}'  Lord 

inclination  fortiter  for  orantinnr  an  injunction.  Isottmgham 

'^  o  ry  J  on  the  reasons 

offSkelton  v.  Skelton,  (see  2  Swanst,  17o.  notCi ;)  and  according  to  the  report  in  2  Freem.  his 
lordship  gives  again  most  of  the  reasons  and  cases  which  are  stated  in  his  MSS.  of  the 
decision  o?  Skelton  v.  Skelton  ;  and  see  3  Swanst.  49.5.  no/djl  His  lordship  said,  if  there  be 
tenant  for  life  without  impeachment  of  waste,  and  he  goes  to  pull  down  the  houses,  &c.  to  do 
waste  maliciously,  this  court  will  restrain,  although  he  hath  express  power  by  the  act  of  the 
party  to  commit  waste ;  for  this  court  will  moderate  the  exercise  of  that  power,  and  will  re- 
strain extravagant  humorous  waste,  because  it  is  pro  bono  publico  to  restrain  it ;  and  he  said 
he  never  knew  an  injunction  denied  to  stay  the  pulling  down  of  houses  by  tenant  for  life 
without  impeachment  of  waste,  unless  it  were  to  Serjeant  Peck  in  Lord  Oxford's  case,  l|cited 
Cro.  Eliz.  777.,||  and  said,  he  believed  he  should  never  see  this  court  deny  it  again.  Freem.  54. 

So,  where  a  lease  was  made  by  a  bishop  for  twenty-one  years,   2  Freem.  55. 

laithout  impeachment  of  "waste,  of  land  that  had  many  trees  upon   ''^"    ^'v?  ^^^ 

rctjort  tropi 
it,  and  the  tenant  cut  down  none  of  the  trees  till  about  half  a  Loj.d  Nottbio. 

year  before  the  expiration  of  his  term,  and  then  began  to  fell  the  ham^^  MSS.° 

trees  ;  the  court  granted  an  injunction :  for  though  he  m.ight  have   2  Swanst.  R. 

felled  trees  every  year  froni  the  beginninor  of  his  term,  and  then  1'^,     ,  ^ 
.  1  1    1       *^    I  •  •  1      11  *  -^  •  Lvelvn's  case 

they  would  have  been  growmg  up  agani  gradually,  yet  it  is  un-  cited.    Ibid.\\ 

reasonable  that  he  should  let  them  grow  till   towards  the  end  of 

his  term,  and  then  sweep  them  all  away:  for  though  he   had 

power  to  commit  waste,  yet  this  court  will  model  the  exercise  of 

that  power. 

So,  in  the  case  of  tenant  for  life,  remainder  to  the  first  son  for  Id.  ibid. ; 

life,  nscithoiit  impeachment  of -waste,  with  remainder  over,  the  first  Te    ^^^,  ^„„„ 
I        I      1  f   1      1  n  c      ^^c  ^x.      3Swanst.699. 

son,  by  the  leave  oi  the  lessee  of  tenant  for  lite,  comes  upon  the 

land,  and  fells  the  trees,  although  he  could  not  in  that  case  be 

punished  by  an  action  of  waste,  yet  he  was  enjoined  by  this  court. 

Likewise,   where  A.  on  the  marriage  of  his  eldest  son,  in  con-  2  Vern.  738, 
sideration  of  10,000/.  portion,  settled  {inter  alia)  Babi/  Castle  on   [g^*  g^  '^^^• 
himself  for  life,  "without  impeachment  of  "waste,  remainder  to  his  Vane  v.  Lord 
son  for  life,  and  to  his  first  and  other  sons  in  tail  male ;  after-  Bernard. 
wards,  having  taken  some  displeasure  to  his  son,  he  got  200 
workmen  together,  and  of  a  sudden  stripped  the  castle  of  the  lead, 
iron,  glass,  doors,  and  boards,  ^c.  to  the  value  of  3000/. ;  the 
court,  on  the  son's  filing  his  bill,  granted  an  injunction  to  stay 
the   committing  of  waste  in   pulling  down  the  castle,  and  upon 
hearing  the   cause,  decreed  not  only  the  injunction  to  continue, 
but  that  the  castle  should  be  repaired,  and  put  in  the  same  con- 
dition it  was  in ;  and  for  that  purpose  a  commission  was  to  issue 
to  ascertain  what  ought  to  be  repaired,  and  a  Master  to  see  it 
done  at  the  charge  and  expense  of  the  father,  and  the  son  to 
have  his  costs. 

A  bishop  ol  London,  in  Edward  the  Sixth's  time,  made  a  long  iP.Wms.  527. 

E  e  4  lease, 
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Bishop  of  lease,  of  which  there  were  about  twenty  years  to  come,  and  the 
\v"i'k"ij*  \Q2ise  wn'i  xn^die  "c^ithout  impeacJijnent  of  "iXiaste ;  W.,  in  whom  by 
lordship  said  several  mesne  assignments  the  remainder  of  this  lease  was  vested, 
that  before  '  articled  with  brickmakers,  that  they  might  dig  and  carry  away 
the  statute  of  the  soil  of  twenty  acres  six  feet  deep,  provided  they  did  not  dig 
Gloucester,  above  two  acres  in  the  year,  and  levelled  those  acres  before  they 
lie^*a'^ainst  ^^S  "P  °^'^^^s*  The  (now)  Bishop  of  Londo7i  having  the  in- 
lesse'e  for  heritance  in  right  of  his  bishopric,  brought  a  bill  to  injoin  the 

years  and  the  digging  of  the  ground  for  brick :  Lord  Chancellor  Parker 
hem^  without  directed,  that  W.  might  carry  off  the  brick  he  had  dug,  but 
o/SeseeL  ordered  an  injunction  to  stop  further  digging. 

originally  intended  only  to  mean  that  the  party  should  not  be  punishable  by  that  statute,  and 
not  to  give  a  property  in  the  trees  or  materials  of  an  house  pulled  down  by  lessee  for  years 
sans  u'aste ;  but  he  said,  that  the  resolutions  having  established  the  law  to  be  otherwise,  he 
would  not  shake  it,  much  less  carry  it  further,  and  that  he  took  this  case,  the  Bishop  of  London 
V.  Webb,  to  be  within  the  reason  of  Lord  Bernard's  case  ;  where,  as  he  was  not  permitted  to 
destroy  the  castle  to  the  prejudice  of  the  remainder-man,  so  neither  shall  the  lessee  in  the  pre- 
sent case  destroy  this  field  against  the  bishop,  who  has  the  reversion  in  fee,  to  the  ruin  of  the 
inheritance  of  the  church.     Ibid.  528,  529. 


Rolt  V.  Lord 
Somerville, 
2  Eq.  Ca. 
Abr.  tit. 
Waste,  (A) 
pi   8. 
(a)  Even 
where  a  son 
tenant  in  tail 
brought  a  bill 
against  his 
father  tenant 
or  life,  without 
impeachment 
of  waste, 
charging  waste 
in  pulling  up 
a  dealfiooT, 
removing 
some  young 
oaks,  and  turn- 
ing meadow 
into  plough 
land,  but  did 
not  apply  for 
an  injunction, 
the  bill  was 
dismissed. 
Piers  V.  Piers, 
1  Ves.  521. 
For  the 
ground  of 
going  into  a 
court  of  equity 
is  to  stay  the 
waste,  not  by 
way  of  satis- 
faction for  the 
damages  but 
by  way  of  pre- 
vention of 


[A  verj'  considerable  real  estate  was  limited  to  Mrs.  Rolt,  who 
afterwards  married  the  defendant  the  Lord  Somerville,  for  life, 
without  impeachment  of  waste,  remainder  to  the  plaintiff  Rolt 
for  life,  without  impeachment  of  waste,  with  several  remainders 
over.     The  defendant,  the  Lord  Somerville,  to  make  the  most  of 
tliis  estate   during  the  life    of  his    wife,    pulled    down    several 
houses  and  out-buildings  upon  the  estate,  and  sold  them,  and 
also  took  up  lead  water-pipes  that  were  laid  for  the  conveyance 
of  water  to  the  capital  messuage,  and  disposed  thereof;  and  he 
also  cut  down  several  groves  of  trees  that  were  planted  for  shelter 
or    ornament  of  the  capital  messuage.     Upon  this  a  bill  was 
brought  by  the  plaintiff  to  compel  the  defendant  to  account  for 
the  money  raised  by  the  particulars  before  mentioned,  and  to 
put  the  estate  in  the  same  plight  and  condition  it  was  in  before. 
The  defendant  demurred,  and  insisted  that  this  waste  was  com- 
mitted by  tenant  for  life   without   impeachment  of  waste,   and 
therefore  he  was  not  liable  to  be  called  to  an  account  for  what 
he  had  done  either  at  law  or  in  equity;  and  if  he  was,  yet  the 
plaintiff  could  not  call  him  to  an  account,  because  he  was  not  a 
remainder-man  of  the  inheritance.    Lord  Hardiiaicke,  —  Though 
an  action  of  waste  will  not  lie  at  law  for  what  is  done  to  houses, 
or  plantations  for  ornament  or  convenience  by  tenant  for  life, 
without  impeachment   of  waste,  yet  this  court  hath  set  up  a 
superior  equity,  and  will  restrain  the  doing  of  such  things  on 
the  estate.     In  Lord  Bemard^s  case  the  court  restrained  him 
from  going  on,  and  ordered  the  estate  to  be  put  in  the  same  con- 
dition.    In  Sir  Blundel  CharletorCs  case,  the  Master  of  the  Rolls 
decreed,   that  no  trees  should  be  cut  dowTi  that  were  for  the 
ornament  of  the  park ;  but  Lord  Chancellor  King  reversed  that, 
and  extended  it  only  to  trees  that  were  planted  in  rows.     My 
only  doubt  is,  as  to  the  trees  that  have  been  cut  down ;  for  if 
this  bill  had  been  brought  before  such  trees  (a)  had  been  cut 
down  as  were  for  the  ornament  or  shelter  of  the  estate,  this  court 

would 
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would  have  interposed  :  but  here  the  mischief  is  done,  and  it  is  the  wrong. 

impossible  to  restore  it  to  the  same  condition  as  to  the  iilantations,  .^  account 
S     ,         ^         .  1-     .  '■   r      ■  1  IT  I       IS  only  uici- 

and  thererore  it  can  lie  in  satisfaction  only ;  and  1  cannot  say  the  ^1^,,-,^  \^  ^^g 

plaintiff  is  entitled  to  a  satisfaction  for  the  timber,  which  is  a  preventive 
damage  to  the  inheritance;  yet,  as  to  pulling  down  the  houses  jurisdiction 
and  buildings,  and  taking  up  the  lead  pipes,  that  may  be  re-  ^^  "^junction, 
stored,  or  put  in  as  good  condition  again.    In  my  Lord  Bernard's  ^  ^^^  ^^^ 
case,   there  were  directions  for  an  issue  at  law  to  charge  his  maxim  of 
assets  with  the  value  of  the  damages,  he  not  having  performed  preventing 
the  decree  in  his  lifetime.     The  demurrer  was  allowed  as  to  satis-  "  ™"ltipiicity 
faction  on  account  of  the  timber,  but  over-ruled  as  to  the  rest.        ^j^g      '^^  ^^^y 
not  be  obliged  to  proceed  both  at  law  and  in  equity-     The  court  therefore  have  refused  to 
entertain  a  bill  merely  for  satisfaction  for  timber  cut  down  after  the  estate  of  the  tenant  who 
cut  it  down  was  determined,  no  injunction  having  been  prayed.    Jesus  College  v.  Bloom, 
5  Atk.  262. 

Sir  T,  A.y  in  the  same  settlement  in  which  he  made  himself  Aston  v.  Aston, 
tenant  for  life  without  impeachment  of  waste,  with  full  liberty  to   ^  ^^^'  ^^*' 
commit  waste,  settled  a  jointure  upon  his  wife  for  life,   without 
impeachment  of  waste.     On  settling  another  part  of  his  estate, 
he  created  a  term  on  trust  to  secure  a  rent-charge  of  300/.  per 
annum  to  his  wife,  as  a  further  part  of  her  jointure,  and  after- 
wards out  of  the  rents  and  profits  thereof  to  raise  money  from 
time  to  time,  to  reimburse  her  expenses  in  sustaining  and  re- 
pairing her  jointure  estate.     A  bill  was  brought  by  the  daughter 
of  Sir  T.  A.  after  his  death  and  the  death  of  her  brother  without 
issue,  against  her  mother,  to  injoin  her  from  committing  spoil  and 
destruction  on  her  jointure  estate,  and  for  satisfaction  for  the 
damage  done  thereby ;  suggesting  that  she  had  cut  down  even 
such  timber  as  was  not  fit  for  repairs,  and  young  saplings,  ^c, 
leaving  not  a  twig  on  the  estate.     Lord  Hardwicke  upon  the 
general  ground,  considering  the  question  merely  as  it  concerned 
tenant  for  life  without  impeachment  of  waste  under  a  settlement, 
seemed  to  think  that  the  court  could  not  interpose  to  prevent 
such  a  tenant  from  cutting  down  timber  in  an  improper  state. 
But,  on  the  special  circumstances  of  the  case,  his  lordship  ex- 
pressed himself  to  this  effect,  —  This   settlement  is  all  in  the 
settlor's  own  hand-writing,  who  does  not  appear  to  have  been  a 
lawyer :  and  though  a  counsel  was  said  to  be  employed,  there  is 
no  evidence  thereof.     It  is  natural  to  suppose,  that  from  the 
variety  of  expressions  in  the  additional  words   to  the  clause, 
wherein  he  makes  himself  tenant  for  life,  he  thought  there  was 
some  difference.     Besides,  the  term  for  his  wife's  reimbursement 
is  extraordinary;  and  it  is  absurd  to  suppose  he  meant  to  leave 
her  at  liberty  to  cut  down  and  strip  the  estate  of  every  stick  of 
timber  (which  are  the  natural  botes  for  repairs),  and  then  to 
come  by   this  term  to   be  reimbursed  her  expenses  in  buyuig 
timber  of  repairs :  it  is  contrary  to  the  plain  intent,  which  was 
that  she  should  be  tenant  for  life  without  impeachment  of  waste, 
to  prevent  trouble  in   little  matters;  but  that  she  should  be 
reimbursed  out  of  this  term  what  she  should  pay  out  of  her  own 
pocket.     Therefore,  as  the  defendant  has  cut  down  timber  on 
this  estate  without  applying  it  to  repairs,  she   shall  have  no 

benefit 
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Chamberlyne 
V.  Dumnier, 
1  Bro.  Ch. 
Rep.  166. 
(a)  The  in- 
junction was 
said  to  issue 
nearly  in  the 
terms  of  that 
of  Obrien  v. 
Obrien,  20th 
May,  1751, 
which  was,  to 
restrain  the 
defendants 
from  cutting 
any  timber 
trees  or  other 
trees  growing 
upon  the 
estates,  which 
were  planted 
or  growing 
there  for  the 
ornament  or 
shelter  of  the 
mansion- 
house,  or 
that  grew  in 
vistas,  planted 
walks,  or  lines, 
for  the  orna- 
ment of  the 
park  part  of 
the  estate, 
and  also  from 
cutting  down 
any  saplings 
growing  on 
any  part  of 
the  estate  not 
proper  to  be 
felled,  till 
answer  or 
further  order. 


(6)  3  Bro.  Ch.  Rep.  549. 


benefit  of  this  term,  till  she  has  reimbursed  to  the  estate  what 
she  has  so  unreasonably  cut  away :  and  as  to  the  future,  the  evi- 
dence being,  that  she  has  left  no  timber  fit  even  for  the  repair  of 
farm-houses,  I  shall  restrain  her  by  the  decree  from  cutting  any 
more  timber  off  the  estate  without  leave  of  the  court. 

T.  D.  devised  his  real  estates,  situate  at  C,  W.^  and  J3.,  to  his 
wife,  the  defendant,  for  life,  remainder  to  E.  H.  for  life,  remain- 
der to  the  plaintiff  in  fee.  Just  before  his  death  he  added  two 
codicils,  the  last  of  which,  and  the  material  one  in  the  present 
question,  was  in  these  words  —  "  Whereas  I  have  devised  my 
"  estates  by  my  last  will  and  testament,  as  therein  mentioned, 
"  and  my  dear  wife  has  no  power  to  cut  down  any  timber ;  now 
"  I  give  unto  viij  said  'dcifejbr  and  during  so  long  time  as  she  shall 
"  continue  my  vcidow,  full  povcer  and  authority  to  cut  timber  upon 
"  any  part  of  my  estate^  for  her  oxen  use  and  benefit^  at  all  season- 
"  able  times  in  the  year.'*  The  defendant,  under  this  power, 
made  contracts  for,  and  began  to  fell  timber :  whereupon  the 
plaintiff*  filed  his  bill  against  her,  charging,  that  she  had  cut 
down  a  great  many  trees  that  had  been  planted  for  shelter  and 
ornament  to  the  mansion-houses,  and  which  stood  in  the  lawns, 
gardens,  and  pleasure-grounds  belonging  to  the  testator,  and 
also  great  numbers  of  saplings,  and  timber  trees  unfit  to  be  cut, 
and  praying  an  account  of  the  timber  so  cut,  and  satisfaction  for 
the  same,  and  an  injunction  to  restrain  the  defendant  from  com- 
mitting waste  and  destruction  upon  the  estates.  The  defendant 
in  her  answer  admitted,  that  she  had  cut  down  several  trees  in 
the  lawns  and  pleasure-grounds,  but  insisted  that  it  was  for  the 
improvement  of  the  place,  by  widening  the  passages,  and  pre- 
venting damps  :  she  also  alleged,  that  oak  and  ash  trees  of  such  a 
dimension  were  accounted  timber  trees,  and  that  she  had  cut  down 
none  under  such  sizes.  An  injunction  (a),  however,  was  granted 
to  restrain  her  from  cutting  trees  which  were  saplings,  and  not 
proper  to  be  cut  as  timber.  The  defendant  afterwards  inter- 
married, and  the  cause  coming  on  to  be  heard  (o»).  Lord  Chan- 
cellor was  pleased  to  direct  a  trial  at  law  upon  the  following 
issue,  viz.  Whether  the  defendant  had  cut  any  trees  or  other 
timber  w^hich  had  been  placed,  or  designedly  left  for  the  orna- 
ment or  shelter  of  the  mansion-house,  gardens,  and  pleasure- 
grounds  at  C.  and  at  W. ;  and  also,  whether  she  had  cut  any 
saplings  or  young  trees  down  which  are  not  proper  to  be  felled  as 
timber,  and  what  damage  had  been  sustained  thereby. 


Burges  v. 
Lamb,  16  Ves. 
179. 

Leighton  v. 
Leighton, 
22d  March, 
1747-8,  1  Bro. 
Ch.  Rep.  167. 


II  Cutting  timber  where  necessary  for  the  growth  of  underwood 
is  not  waste.  II 

A  bill  was  filed  by  the  eldest  son  tenant  in  tail,  expectant  on 
the  death  of  the  father  tenant  for  life,  to  restrain  the  father  from 
committing  waste,  by  cutting  down  timber,  especially  such  as  was 
ornamental  to  the  house.  The  court,  upon  affidavit,  and  certi- 
ficate of  the  bill  filed,  granted  an  injunction  to  restrain  the  de- 
fendant from  committing  waste  upon  such  part  of  the  estate, 
whereof  he  was  subject  to  impeachment  for  waste,  and  as  to  the 
mansion-liouse,  out-houses,  gardens,  and  orchards,  timber  grow- 
ing 
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Per  Lord  El- 
don,  G  Ves. 
149.;  and  see 
ace.  Lushing- 


ing  for  ornament  and  shelter  to  the  house,  to  restrain  him  from 
committing  waste  therein  till  answer  or  further  order.] 

II There  has  been  much  vmcertainty  as  to  what  is,   and  what 
is  not  to  be  considered  ornamental  timber.      The  principle  on 
which  the  court  has  gone  is,  that  if  the  testator,  or  author  of 
the  interest  by  deed,  had  gratified  his  own  taste  by  planting  for  ton  v.  Boldero, 
ornament,  though  he  had  adopted  the  species  the  most  disgusting  6  Madd.  149 
to  the  tenant  for  life,  and  the  most  agreeable  to  the  tenant  in 
tail,  and  upon  the  competition  between  those  parties  the  court 
should  see  that    the  tenant  for  life  was  right,  and   the   other 
wrong,  in  point  of  taste,  yet  the  taste  of  the  testator,  like  his  will, 
binds    them ;    and    it    is   not   competent  to  them    to    substitute 
another  species  of  ornament  for  that  which  the  testator  designed. 
The  question,  which    is    the    most   fit  method   of  clothing  an 
estate  with  timber  for  the  purpose  of  ornament,  cannot  be  safely 
trusted  to  the  court. 

And,  therefore,  it  is  not  enough  for  the  affidavits  to  ground 
an  injunction  to  shew  that  the  trees  a7-e  ornamental.  It  must 
be  shewn  that  they  were  planted  or  left  standing  for  the  pur- 
pose of  ornament. 

The  principle  has  been  extended  from  ornament  of  the  house 
to  outhouses  and  grounds,  then  to  plantations,  vistas,  avenues, 
and  all  the  rides  about  the  estate  for  ten  miles  round ;  and  in 
the  case  of  the  Marquis  of  DowHshire  v.  Saridys  it  was  held  to 
extend  to  clumps  of  firs  on  a  common  two  miles  distant  from 
the  house,  they  having  been  planted  for  ornament. 

Ferrers,  6  Ves.  419.     Davis  v 
And  the  court  granted  the  injunction  where  the  trees  were  p.        ^ 
planted  to  exclude  objects  from  view;  holding  this  case  within  i^Ve's.  57F' 
the  principle.  and  see 

Burges  v.  Lamb,  Ibid.  1 74. 
But  the  injunction  will  not  be  extended  to  trees  which  protect  Coffin  v  Cof- 
the  premises  from  the  effects  of  the  sea.  And  the  court  refused  ^'-■f-^'^^l''  ^^' 
in  one  case  to  insert  in  the  order  the  words  "  contributing  to  Macnamara 
ornament,"  and  the  injunction  was  accordingly  taken  according  s  Ves.  70.;  and 
to  Chamberlyne  v.  Dummer  (supra)  in  the  terms  ^^  standing  Jbr  see  Jacob  71. 
ornament  or  shelter."  ||  "°^"* 

[Lands  were  devised  to  trustees  to  be  sold,  and  the  money  to  Countess 
be  laid  out  in  the  purchase  of  other  lands,  which,  when  pur-  Dowager  of 
chased,  were  to  be  settled  to  the  use  of  A.  for  life,  without  im-  '' 

peachment  of  waste,  remainder  over.  The  rents  and  profits  of  the 
lands  to  be  sold  were  directed  to  be,  till  sale,  to  the  use  of  the 
same  persons  who  would  be  entitled  to  the  lands  that  were  to  be 
purchased.  It  was  decreed,  that  A.,  the  tenant  for  life,  could 
not  cut  down  timber  on  the  lands  that  were  dii'ected  to  be  sold. 

Although,  as  appears  from  the  above  cases,  an  injunction  will  Countess  of 
issue  to  prevent  a  tenant  for  life  isoithout  impeachnmit  of  ixiaste  Strathmore  v- 
from  committing  improper  waste,  yet  if  the  answer  deny  any  n^^  r'  ^  ^^^' 
intention  of  doing  so,  be  not  excepted  to,  and  be  full,  the  order 
for  the  injunction  will  be  discharged.] 

||The  act  of  sending  a  surveyor  to  mark  out  trees  is  a  sufficient  Jackson  v. 
threatening  of  waste  to  be  a  ground  for  an  injunction.  ||  Cator,  5  Ves, 

(O)  What 


Coffin  V. 
Coffin, 
Jacob,  70. 


Marquis  of 
Downshire  v. 
Sandys,  6  Ves. 
107.;  and  see 
Tarn  worth  v. 
Leo.  ibid.  1?,i. 


Plymouth  v. 
Lady  Archer, 
1  Bro.  Ch. 
Rep.  159. 


688. 
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MS.  Rep. 

Wilson  V. 

Bragg, 

3  March,  1742, 


2  Vera.  392. 
Hanson  v. 
Derby. 


MS.  Rep. 
Mich.  Vac. 
1733.  Lord 
Castlemain  v. 
Lord  Craven. 


(O)    What  Relief  may  be  given  in  Equity,   in  Cases 

of  Waste. 

A  BILL  \Tas  brousfht  to  restrain  tenant  in  dower  from  getting 
peat :  Lord  Chancellor  dismissed  it  with  costs,  as  it  appeared 
to  be  vexatious  ;  the  peat  she  sold  not  being  above  the  value  of 
ten  pence.  But  herein  it  was  said,  that  digging  peat  is  in  many 
places  the  ordinary  bote ;  and  perhaps  the  only  fruit  that  can 
arise  from  the  land.  They  do  not  carry  away  the  soil,  for  they 
dig  off  the  turf,  then  take  away  the  peat,  and  lay  the  turf  down 
again :  and  tenant  for  life  can  no  more  dig  peat  to  sell  than  cut 
down  timber  to  sell ;  and  the  Chancellor  said,  if  he  was  to  give 
any  relief,  he  must  direct  an  issue ;  but  that  the  cause  was  of  too 
frivolous  a  nature  to  maintain  the  expense. 

A  bill  being  brought  to  redeem  a  mortgage,  on  the  hearing,  an 
account  was  decreed,  and  240/.  reported  due ;  to  which  report 
the  plaintiflp  had  taken  exceptions.  The  cause  thus  standing  in 
court,  the  Lord  Keeper,  on  a  motion,  and  reading  affidavits  that 
the  defendant  had  burnt  some  of  the  wainscot  and  committed 
waste,  ordered  the  defendant  to  deliver  up  possession  to  the 
plaintiff,  who  was  a  pauper,  giving  security  to  abide  that  event 
of  the  account. 

A.  tenant  for  life,  remainder  to  trustees  to  preserve,  Sfc.  remain- 
der to  C.  the  plaintiff  in  tail,  remainder  over,  with  power  to  A.  with 
consent  of  trustees  to  fell  timber,  and  the  money  arising  to  be 
vested  in  lands,  Sfc.  to  same  uses,  S)-c.  A.  felled  timber  to  the 
value  of  3000/.  with  consent  of  trustees,  who  never  intermeddled, 
and  A.  had  suffered  some  of  the  houses  to  go  out  of  repair. 
C.  by  bill  prayed  an  account  and  injunction.  The  Master  of  the 
Rolls  said,  that  the  timber  might  be  considered  under  two  deno- 
minations, to  wit,  such  as  was  thriving  and  not  fit  to  be  felled  ; 
and  such  as  was  unthriving,  and  what  a  prudent  man  and  a  good 
husband  would  fell,  ^r.,  and  ordered  the  Master  to  take  an 
account,  S^c.  And  the  value  of  the  former,  which  was  waste, 
and  therefore  belongs  to  the  plaintiff,  who  is  next  in  remainder 
of  the  inheritance,  is  to  go  to  the  plaintiff,  and  the  value  of  the 
other  is  to  be  laid  according  to  the  settlement,  Sfc.  But  as  to 
repairs,  the  court  never  interposes  in  case  oi  permissive  ixaste, 
either  to  prohibit  or  give  satisfaction,  as  it  does  in  case  of  iinlful 
•waste ;  and  where  the  court  have  jurisdiction  of  the  principal, 
viz.  the  prohibiting,  it  does  in  consequence  give  relief  for  waste 
done,  either  by  way  of  account,  as  for  timber  felled,  or  by 
obliging  the  party  to  rebuild,  ^-c,  as  in  case  of  houses,  Sfc,  and 
mentioned  Lord  BernarcTs  case  as  to  Rahy  Castle.  2  Vern.  But 
as  to  repairs,  it  was  objected,  that  the  plaintiff  here  had  no  re- 
medy at  law  by  reason  of  the  mesne  estate  for  life  to  the  trustees, 
between  plaintiff's  remainder  in  tail,  and  defendant's  estate  for 
life,  and  that  therefore  equity  ought  to  interpose,  ^r.  and  that 
this  was  a  point  of  consequence.     Sed  non  allocatur. 

A  lord  of  a  manor  may  bring  a  bill  for  an  account  of  ore  dug, 
or  timber  cut,  by  the  defendant's  testator. — Thus, 

A  cus- 
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A  customary  tenant  of  lands,  in  which  was  a  copper  mine,   ^  P.  Wms. 
that  never  had  been  opened,  opened  the  same,  and  dug  out  and   Winchester  v. 
sold  great  (juantities  of  ore,  and  died  ;  and  his  heir  continued  Knight.    But 
digging  and  disposing  of  great  quantities  out  of  tlie  said  mine,   his  lordship 
The  lord  of  the  manor  brought  a  bill  in  equity  against  the  ex-  said  m  this 
ecutor  and  heir,  praying  an  account  of  the  said  ore  ;  and  alleged  ^^  ^^^  trespass 
that  these  customary  tenants  were  as  copyhold  tenants,  and  that  of  breaking  up 
the  freehold  was  in  the  plaintiff  as  lord  of  the  manor  and  owner  meadow  or 
of  the  soil ;  and  that  the  manner  of  passinnj  the  premises  was  by  ancient  pas- 
1       •    ,       1      1        1        p    1       1       1    ^      .L  c  ^1,  ture-eround, 

surrender  mto  the  hands  of  the  lord,  to  the  use  or  the  surren-  j^.  jjg°  ^j^|^ 

deree.     It  was  insisted  for  the  defendants,  that  it  did  not  appear  the  person, 
that  the  admittance,  in  this  case,  was  to  hold  ad  voluniatem  do^  Id-  ibid, 
mini  secundxim  consiietudinem,  8^c.  without  which  words,   it  was  |pee  Richards 
insisted,  there  could  be  no  copyhold,  as  had  been  adjudged  in   j'^^ieriv.' 
L.  Ch.  J.  HoWs  time.     And  L.  C.  Cowper  said  it  would  be  a  673.1| 
reproach  to  equity  to  say,  that  where  a  man  has  taken  another's 
property,  as  ore,  or  timber,  and  disposed  of  it  in  his  lifetime  and 
dies,  there  should  be  no  remedy. 

II  And  in  a  late  case.  Sir  Thomas  Plumer  V.  C.  over-ruled  a  Lansdown  y. 
demurrer  to  a  bill  against  the  representative  of  a  tenant  for  life,  for  ^^"^  ,  J^"' 
an  account  of  equitable  waste  committed  by  him,  and  for  relief, 
on  the  principle  that,  where  equitable  waste  has  been  committed, 
the  court  has  jurisdiction   to    make  the    representative  of  the 
party  committing  it  accountable.  |1 

Converting  a  brewhouse  into  tenements  of  a  greater  value,  is  Lev.  3ii. 
waste,  notwithstanding  the  melioration,  by  reason  of  the  alter-  Cole  v.  Green, 
ation  of  the  nature  of  the  thing  and  of  the  evidence ;  and  so 
resolved  on  a  trial  before  Hale  C.  J.,  and  the  jury  gave  the  ver- 
dict accordingly,  and  100  marks  single  damages,  which  being 
trebled  amounted  to  200/.  which  the  Chancery  compelled  Cole 
to  take. 

Lessee  for  500  years  of  land,  about  200Z.  a-year,  built  several  Fin,  Rep.  135. 
houses,  and  thereby  improved  the  rents  from  200/.  a-year  to  ^''4^'  ^}^ 
1400/.  a-year,  and  quietly  enjoyed  the  same  for  twenty  years       "  °* 

and  more,  and  then  an  action  of  waste  was  brought  for  pulling 
down  a  brick  wall,  and  cuttina;  down  fruit-trees,  and  difforinff 
gravel  tor  laying  the  foundations  of  the  houses  built  on  the  said 
ground.  He  brought  a  bill  setting  forth,  that  such  building 
could  not  be  accounted  any  waste,  but  rather  a  melioration  and 
improvement  of  the  land.  The  defendant  pleaded  the  statute, 
by  which  provision  is  made  for  bringing  actions  of  waste.  But 
the  court  over-ruled  the  plea,  and  ordered  the  defendant  to 
answer  and  to  speed  the  cause. 

An  under-tenant  of  a  jointress  commits  waste  sparsim,  so  as  at  2  Vern,  R. 
law  the  estate  was  forfeited,  but  insisted  that  he  had  improved  J?^-  ^^-^'^1 


th 


Liijo  V.  Smith 


e  estate  from  40/.  to  60/.  per  annum,  and  offered  to  take  a  ^^^  ^'^^^ 
lease  of  it  at  that  rent  for  50  years,  and  to  answer  the  value  of  ° 

the  timber  on  a  quantum  damnijicatus.     Qiuere. 

One  seised  in  fee  of  lands  in  which  there  were  mines,  all  of  2  P-  Wms. 
them  unopened,  by  a  deed  conveyed  those  lands,  and  all  mines,  fieldv^^wlt 
waters,  trees,  Sfc.  to  trustees  and  their  heirs,  to  the  use  of  the  [it  appears  by 

grantor 
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Reg.  Lib.  B. 

1725.  fol.  576. 
that  there 
were  in  this 
case  trustees 
to  preserve 
the  contingent 
remainders, 
and  the  bill 
expressly  stat- 
ed applica- 
tions to  have 
been  made  to 
the  heir  of 
the  surviving 
trustee,  to  in- 
terpose and 
put  a  stop  to 
the  coinmis- 
sion  of  the 
■waste,  but  that 
Vin.  Abr.  tit. 
Waste,  pa.  523. 
cites  MSS. 
Rep.  1  G.  1. 
in  Cane. 
Turner  v. 
Buck.     llSee 
2  Meriv.  408.11 

March  v. 
Wells,  2  Sim. 
&  Stu.  87. 


1  Vern.  158. 
Brown  V, 
Brown. 


MSS.  Rep. 
Garth  v. 
Cotton, 
26  G.  2. 
[1  Ves.  524. 
546.  S.  C. 
3  Atk.  751. 
S.  C] 


grantor  for  life,  (who  soon  after  died,)  remainder  to  the  use  of 
A.  for  life,  remainder  to  his  first,  Sfc.  son  in  tail  male  succes- 
sively, remainder  to  B.  for  life,  remainder  to  his  first,  Sj-c.  son  in 
tail  male  successively,  remainder  to  his  two  sisters  C.  and  JD. 
and  the  heirs  of  their  bodies,  remainder  to  the  grantor  in  fee. 
A.  and  B.  had  no  sons,  and  C,  one  of  the  sisters,  died  without 
issue,  by  which  the  heir  of  the  grantor  as  to  one  moiety  of  the 
premises  had  the  first  estate  of  inheritance :  A.  having  cut  down 
timber  and  sold  it,  and  threatened  to  open  the  mines,  the  heir  of 
the  grantor,  being  seised  of  one  moiety  7it  supra,  by  the  death  of 
one  of  the  sisters  without  issue,  brought  his  bill  for  an  account 
of  the  moiety  of  the  timber,  and  to  stay  A.^s  opening  of  any 
mine :  and  it  was  adjudged  the  right  to  this  timber  belongs  to 
those  who,  at  the  time  of  its  being  severed  from  the  freehold, 
were  seised  of  the  first  estate  of  inheritance,  and  the  property 
becomes  vested  in  them, 
he  refused  to  act.] 

A  bill  was  brought  against  the  executors  of  a  jointress  to  have 
a  satisfaction  out  of  assets  for  pejinissive  viMste  upon  the  jointure 
of  the  testatrix,  4"c.  But  by  Cowper  C,  the  bill  must  be  dis- 
missed ;  for  here  is  no  covenant  that  the  jointress  shall  keep  the 
jointure  in  good  repair ;  and  in  the  common  case,  without  some 
particular  circumstances,  there  is  no  remedy  in  law  or  equity  for 
permissive  waste  after  the  death  of  the  particular  tenant. 

II  Where  the  reversioner  of  leaseholds,  with  the  privity  of 
tenant  for  life,  renewed  the  lease  in  his  own  name,  and  cove- 
nanted to  repair  the  premises.  Sir  John  Leach  V.  C.  held,  that 
he  was  to  be  considered  as  havinij  entered  into  the  covenant  on 
behalf  of  the  tenant  for  life,  and  that  the  latter's  estate  was  liable 
for  dilapidations  occasioned  by  his  neglecting  to  repair,  j] 

It  has  been  said  in  equity,  that  a  remainder-man  for  life  shall, 
in  waste,  recover  damages  in  proportion  to  the  wrong  done  to 
the  inheritance,  and  not  in  proportion  only  to  his  own  estate  for 
Hfe. 

A.  being  tenant  for  ninety-nine  years,  if  he  should  so  long 
live,  remainder  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  his  first  and  other  sons  in  tail,  remainder  to  B.  in 
tail ;  A.  and  B.  before  issue  born  of  A.  fell  timber.  The  eldest 
son  of  vi.  afterward  brings  his  bill  for  an  account  and  satisfaction 
of  the  timber  against  B.  Per  Lord  Ch. — The  plaintiff  has  no 
remedy  at  law,  either  in  his  own  name,  or  in  the  name  of  his 
trustees.  A.y  if  he  had  not  consented  to  it,  should  have  brought 
trespass ;  for  tenant  for  years  is  considered  as  a  fiduciary  for  tlie 
remainder-man  or  his  lessor.  If  A.  had  had  an  estate  for  life, 
and  no  limitation  to  trustees,  the  plaintiff  could  have  had  no 
remedy;  because  tenant  for  life  might  have  barred,  or  surrendered 
the  whole  estate  to  the  remainder-man  ;  but  here  the  freehold 
was  in  the  trustees ;  and  the  possession  of  the  lessee  for  years  is 
in  law  the  possession  of  the  owner  of  the  freehold.  The  trustees 
however,  could  not  here  have  maintained  waste,  because  the  com- 
mon law  gave  no  action  of  waste,  but  to  the  owner  of  the  inherit- 
ance ; 
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ance ;  and  the  statute  of  Gloucester  gives  the  writ  to  the  same 
person;  but  the  trusLee  is  in  no  other  condition  than  a  remainder- 
man for  hfe.  Trustees  may  bring  a  bill  in  equity  to  stay  waste, 
before  the  contingent  remainder  comes  in  esse.  If  the  trustees 
had  brought  such  a  bill,  the  court,  as  to  trees  actually  cut,  would 
have  obliged  them  to  have  made  satisfaction  in  money,  to  have 
been  secured  to  attend  the  contingent  uses.  Where  there  is 
tenant  for  life  or  years  subject  to  waste,  and  timber  is  blown 
down,  the  owner  of  the  first  remainder  in  tail  vested  shall  have 
it ;  for  the  common  law  considers  an  estate  in  contingence  as  no 
estate :  and  when  the  tree  is  severed,  the  property  vests  in  some- 
body. If  there  be  tenant  for  life,  remainder  for  life,  remainder 
in  fee,  the  remainder-man  can  have  no  action  for  waste,  because 
the  plaintiff  must  recover  the  place  wasted,  which  would  be  in- 
justice to  the  remainder  over ;  but  such  a  remainder-man  of  the 
inheritance  after  the  interveninjj  estate  mav  have  trover  for  the 
trees,  and  if  remainder-man  for  life  dies,  in  the  life  of  remainder- 
man in  fee,  he  may  bring  waste.  Though  an  injunction  is  a 
proper  remedy,  yet  it  has  never  been  determined  that  a  bill  for 
an  account  cannot  be  maintained  afterward :  and  though  a  re- 
covery was  suffered  after  waste  done,  it  was  to  the  use  of  plain- 
tiff and  his  heirs,  which  is  no  new  use,  and  ought  not  to  bar 
waste  in  equity.  It  is  true  the  action  of  waste  dies  with  the  per- 
son ;  but  though  waste  will  not  lie  at  law,  as  the  person  commit- 
ting it  is  dead,  yet  he  may  have  relief  in  this  court.  It  is  held,  in 
all  cases  of  fraud,  the  remedy  never  dies  with  the  person,  but 
relief  may  be  had  against  the  executor  out  of  assets ;  and  this 
court  will  follow  the  assets  of  the  party  liable  to  the  demand  ;  and 
collusion  in  this  court  is  the  same  as  fraud.  —  Decreed  a  satis- 
faction to  be  made  to  the  plaintiff,  for  the  value  of  the  timber,  as 
he  is  now  tenant  in  fee  of  the  estate ;  but  would  not  give  any 
interest,  as  that  would  be  carrying  it  too  far. 

[An  estate  was  settled  upon^.  for  her  jointure  without  impeach-  Aston  v. 
ment  of  waste  except  in  pullin'r  down  houses  and  felling  timber,  Aston, 
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remainder  to  her  son  B.  for  life  without  impeachment  of  waste 
generally,  remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  his  issue  in  tail,  remainder  to  his  sister  C.  in 
tail.  B.  in  the  lifetime  of  A.,  and  with  her  privity,  fells  timbers 
upon  the  estate,  and  afterwards  dies  in  her  lifetime ;  whereupon 
C.  brouffht  an  action  of  waste  ag-ainst  A.  to  recover  treble 
damages,  and  the  place  wasted,  and  had  a  verdict.  But  it  being 
proved  that  the  timber  was  cut  down  with  the  knowledge  of  C, 
and  that  she  encouraged  the  doing  so,  a  perpetual  injunction  was 
granted  to  restrain  her  from  proceeding  any  further  at  law.] 

11  If  a  tenant  for  life  has  rendered  accounts  to  the  remainder-  Honyr.Hony, 
man  of  timber  cut  by  him  during  a  period  more  than  six  years   i  Sim.  &  Stu. 
before  a  bill  is  filed  against  him  for  an  account  of  such  timber,   |^^J.'  ^^g^^^ 
and  of  the  value  of  it,  the  statute  of  limitations  cannot  be  pleaded   ^  jac.  &  W. 
to  the  bill ;  for  though  if  the  remainder-man  had  brought  an  action  651. 
of  trover,  the  defendant  might,  notwithstanding  the  accounts, 

have 
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have  pleaded  the  statute,  he  could  not  have  done  so  if  an  action 
of  assumpsit  had  been  brought. 
G  ^'  ^  f"  h  "^^  ^^^"^  Exchequer  it  is  a  rule,  that  where  any  application  shall 
y  Price  ss!^  '  ^^  i"«tle  for  an  injunction  to  stay  waste,  or  in  the  nature  of 
an  injunction  to  stay  waste,  before  the  defendant  is  in  court, 
supported  by  affidavit,  such  affidavit  shall  be  filed,  and  the 
office  copy  thereof  produced,  with  the  necessary  certificate  of 
the  bill  being  filed. || 


OF  WILLS  AND  TESTAMENTS. 


CEVER  AL  branches  of  these  heads  having  been  already  treated 
of  under  the  articles  Excaitors  and  Administi^atorSi  and  Lega- 
cies and  Devises,  little  more  remains  than  to  consider  what  formal 
circumstances  are  necessary  to  the  perfection  of  a  will  and  test- 
ament, and  by  what  means,  and  for  what  causes  they  may  be 
avoided. 

For  the  better  understanding  of  these  particulars,  we  will 
arrange  the  matter  relative  to  the  residue  of  this  subject  under 
the  following  divisions,  and  enquire, 

(A)  What  is  a  Will  and  Testament^  and  wherein  they 

differ. 

(B)  Wlio  are  capable  of  making  a  Will  and  Testament. 

(C)  What  are  the  Requisites  to  constitute  a  good  Will. 

(D)  Of  Wills  in  Writing:— And  here, 

I.   Wliat  shall  be  a  good  Will  in  Writing  to  pass  Lands  and 
Tenements,  &c.  —  Wherein, 

1.  In  what  Language  and  Hand  a  Will  may  be  written. 

2.  Of  the  Circumstances  of  Signing,  Attestation,  Public- 

ation, &c 

3.  Of  the  Republication:  —  as   what  will   amount  to  a 

Republication,  and  where  a  Republication  will  make 
a  Devise  good. 

II.    What   shall  be  a  good   Will   in  Writing  of  Goods  atid 

Chattels. 
III.   What  shall  be  a  svfficient  Proof  of  a  Will. 

(E)  Of  Nuncupative  Wills. 

(F)  Of 
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(F)  Of  the  Nature  and  EfFect  of  a  Will  and  Testament. 

(G)  How  Wills,    ^c.    may   be    construed.      HGeneral 

Rules  of  Construction.     And  herein,  —  Of  the 
admissibility  of  extrinsic   Evidence  to  explain 

them.  II 

(H)  How  Wills  may  be  avoided  :  Wherein, 

1.  JMiat  shall  he  deemed  a  Revocation  of  a  Will: — Aridhereirij 

II 1.  Of  Revocations  by  cancelling,  alterations,  and  sub- 
sequent testamentary  Acts. 

2.  Of  Revocations  by  subsequent  contracts,  changes  of 
estate,  and  alterations  in  circumstances.il 

2.  JVha-e  a  Will  shall  he  set  aside  for  Fraxid^  &c.,  and  is^here 

Fraud  is  examinable. 


(A)  What  is  a  Will  and  Testament,  and  wherein  they 

dift'er. 

A    TESTAMENT,  is  a  just  and  complete  declaration  or  sen-   Terms  de  Ley, 

tence  of  a  man's  mind,  or  last  will  of  what  he  would  have  to  toe.  Testa- 
be  done  with  his  estate  after  his  deatli.    Or,  according  to  some,  —  panY  I  ^^' 

and  4.  Shep.  Abr.  part  4.  voc.  Testament.  [Testamentum  est  voluntatis  nostra:  justa  (id  est, 
solennis  et  legitima)  sententia,  de  eo  quod  quis  post  mortem  suam  fieri  veiU.  1.  1.  Modestiu. 
lib.  2.  Pandect.] 

A  will  is  a  declaration  of  the  mind,  either  by  word  or  writing,   Carth.  ss. 

in  disposing  of  an  estate ;  and  to  take  place  after  the  death  of  the  ^  ?r  ^'  .•    •' 

1^         o  '  '  lAlienatio  m 

testator.  mortis  even- 

turn,  ante  earn  revocabilis,  retento  interim  jure  possidendi  etfruendi,  est  testamentum.  Grot.  lib.  2. 
De  Jure  Belli  ac  Pacis,  c.  6.  n.  14.]  A  will  shall  have  relation  only  to  the  testator's  death, 
and  not  to  the  making,  for  till  his  death  he  is  the  master  of  his  own  will;  and  therefore  the 
will  of  a  papist  in  Ireland  was  held  to  be  avoided  by  a  subsequent  statute  made  in  that  king- 
dom, which  enacts,  that  the  lands  of  papists  there  shall  not  be  devisable,  but  descend  in  gavel- 
kind.    Yin.  Abr.  tit.  Devise,  (H.  b.)  p.  7. 

It  is  in  Latiji  called  testamentum.,  i.  e.  testatio  mentis,  the  witness   Id.  ibid. 
of  a  man's  mind ;  and  to  devise  by  testament,  is  to  speak  by  a  ^  ^"^^-  ^ '  ^• 
man's  will  what  his  mind  is  to  have  done  after  his  death:  and  it  ^^  [:«")  Hence 
is  sometimes  called  a  will,  or  last  will,  for  these  words  are  syno-  Vinnius  gives 
nyma,  and  are  indiscriminately  used  in  our  law.     However,  by  the  following 
the  civil  law,  it  is  only  said  to  be  a  testament  when  there  is  an  ^^  ^!?^  ™°^J^ 
executor  (a)  made  and  named  in  it;  and  when  there  is  none,  it  njtionofa 
is  but  a  codicil  only:  for  a  codicil  is  the  same  that  a  testament  testament: 
is  (6),  excepting  that  it  is  without  an  executor;  and  a  man  can    Testamentum 

make  but  one  testament  that  can  take  effect,  but  he  may  make  "'^  ^''/''"'^"'^ 

-,.   .,  1  .ii  contestatio  m 

as  many  coclicus  as  he  will.  j^  solenniter 

facta,  ut,  quern  volumiis,  jjost  mortem  nostrum  habeamushcEvedem.  Comment,  in  Institut.  lib.  2. 
c.  10.  {b)  The  civilians  define  a  codicil  to  be  idtima  testati  vel  intcstati  voluntas  minus  solennis: 
for  by  the  Roman  law,  there  might  be  a  codicil,  whether  the  party  died  testate  or  intestate; 
and  if  he  died  testate,  the  codicil  might  either  be  precedent  or  subsequent  to  the  testament : 
Vol.  VIII.  F  f  and 
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ami  in  thi?  ca^e  the  validity  of  the  codicil  depended  upon  the  validity  of  the  testament ;  the 
codicil  had  relation  to  the  date  of  the  testament,  and  required  to  be  confirmed  by  the  testa- 
n^ent.  But  the  codicils  of  an  intestate  derived  all  their  efficacy  from  themselves  stood  in  need 
of  no  confirmation,  and  were  regarded  only  from  the  day  on  which  they  were  made. 

1  Inst.  Hi.  And  by  the  common  law,  where  lands  or  tenements  are  devised 

in  writing,  although  there  be  no  executors  named,  yet  there  it  is 
properly  called  a  last  will ;  and  where  it  doth  concern  chattels 
only,  a  testament. 
Shep.  Abr.  He  who  makes  the  testament  is  called  the  testator;  and  when 

part  4.  roc.        ^  ^^^  ^ijg^  without  a  will,  he  is  said  to  die  intestate. 
Testament.  ' 

-  Ld.  Raym.  A  testamentary  schedule  without  witnesses  or  an  executor,  has 

ir^"",  been  declared  a  will. 

Fowel  V. 

Boresford. 

Hickson  v.  [So,  a  writing  purporting  to  be  an  indenture,  but  by  the  party 

\Vithani,  making  it  declared  to  be  his  will,  has  been  considered  as  a  testa- 

Finch.  R.  i9o.  uientary  instrument.] 

(B)  Who  are  capable  of  making  a  Will  and  Testament. 

52  H.  8.0.1.  A^  infant,  until  he  be  of  the  age  of  twenty-one  years,  can 
and  34H.S.      -^-*-  make  no  will  of  his  lands  by  sta'tute  of  32  &  34  H.  8.     But 

'^  "^*,/^x"o'  bv  special  custom  in  some  places,  where  land  is  devisable  by 
part  11.0  2.         *  1  1     •      •  1     /-  1  •  1  11         1 

t'Rob.  Gav.        custom,  he  may  devise  it  sooner;  and  oi  his  goods  and  chattels, 

2'25.||  if  he  be  a  boy,  he  may  make  a  will  at  fourteen  years  of  age,  and 

not  before ;  and  if  a  maid,  at  twelve  years  of  age,  and  not  before : 
and  then  they  may  do  it  without  and  against  the  consent  of  their 
tutor,  father,  or  guardian. 
Id.  ibid.  If  he  or  she  hath  attained  to  the  last  day  of  fourteen  or  twelve 

years,  the  testament  by  him  or  her  in  the  very  last  day  of  their 
several  ages  aforesaid,  is  as  good  and  lawful  as  if  the  same  day 
were  already  then  expired. 
Swinb.  part  Likewise,  if  after  they  have  accomplished  these  years  of  four- 

^^*  y  ^*  teen  or  twelve,  he  or  she  do  expressly  approve  the  testament  made 

in  their  minority,  the  same  by  this  new  will  and  declaration  is 
made  strong  and  effectual. 
If    t  RQ  h  "^"^  ^^^  some  say  an  infant  cannot  make  a  will  of  his  goods 

[The  doctrine    ^^^  chattels  until  he  be  eighteen  years  of  age. 

above  stated,  that  the  testamentary  power  commences  in  males  at  fourteen,  and  in  females 
at  twelve,  seems  to  be  the  most  relied  upon.  Vide  Hargraves's  edit,  of  Co.  Litt.  89.  b. 
note  {b).] 

2  Vern.  469.  It  has,  however,  been  agreed  in  equity,  that  a  female  may  make 
[(a)  This  is  a     a  will  at  twelve  years  of  age  of  a  personal  estate,  and  a  male  at 

very  loose,        seventeen  years  of  age,  or  fifteen  (a),  if  he  be  a  person  of  dis- 

rfir^7/7?j,en titled  .  •'  °  *    ''  '■ 

to  no  atten-       cretion. 

tion.]     ||lf  there  be  a  local  custom,  that  lands  within  a  certain  precinct  shall  be  devisable  by 

all  manner  of  persons  at  fifteen,  it  is  good,    Rob.  Gav.  225.    That  a  boy  of  fourteen  may  make 

a  will  of  chattels,  see  Exparle  Holyland,  11  V'es.  11. || 

12  H.  7.  c.  24,        A  feme  covert  cannot  make  a  v.ill  of  her  lands  and  goods, 

Perk.^§  502.       except  it  be  in  some  special  cases  :  for  of  her  lands  she  can  make 

^^j  '■  '"■     *        no  will  with  or  without  her  husband's  consent,  stat.  32  &  34  H.  8. 

4  Rep.  .51.  Bro.  Testament,  13.     But  of  the  goods  and  chattels 

she 
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she  has  as  executrix  to  any  other,  she  may  make  an  executor 
without  her  husband's  consent;  for  if  she  does  not  so,  the  ad- 
ministration of  them  must  be  granted  to  the  next  of  kin  to  tlie 
deceased  testator,  and  shall  not  go  to  the  husband. 

But  even  of  them  she  can  make  no  devise  with  or  without  her  Flowd.  526. 
husband's  leave,  for  they  are  not  devisable;  and  if  she  devise 
them  the  devise  is  void. 

Of  the  things  due  to  the  wife,  whereof  she  was  not  possessed   12  H.  7.  24. 
during  the  marriage,  as  things  in  action,  and  the  like,  she  may  p^^^'^'AqJ' 
make  her  will,  at  least  she  may  make  her  husband  executor  of  her  Fitz.Exec.  5. 
-paraphernalia^   viz.  her  necessary  wearing   apparel,  being  that  28.  109.  Bro. 
which  is  fit  for  one  of  her  rank.     Some  say  she  may  make  a  will  Test.  11. 
without  her  husband's  leave,  others  doubt  of  this ;  however  all  ^^^f^jy'Y   ' 
agree,  that  she,  and  not  his  executor,  shall  have  this  after  her 
husband's  death ;  and  that  the  husband  cannot  give  it  away  from 
her ;  and  of  the  goods  and  chattels  her  husband  has  either  by 
her  or  otherwise,  she  may  not  make  a  will  without  the  licence 
and  consent  of  her  husband  first  had  so  to  do:  but  with  his  leave 
and  consent  she  may  make  a  will  of  his  goods,  and  make  him 
her  executor  if  she  will.     And  it  is  said  also,  that  if  she  does 
make  a  will  of  his  goods  in  truth  without  his  leave  and  consent, 
and  after  her  death  he  suffers  the  will  to  be  proved,  and  delivers 
the  goods  accordingly,  in  this  case  the  testament  is  good  :  and 
yet  if  the  husband  gives  the  wife  leave  to  make  a  will  of  his 
goods,  and  she  does  so,  he  m.ay  revoke  the  same  at  any  time  in 
her  lifetime,  or  after  her  death,  before  the  will  is  proved.     But 
a  woman  after  a  contract  with  any  man,  before  the  marriage, 
may  make  a  will  as  well  as  any  other,  and  is  not  at  all  disabled 
hereby. 

||The  simple  assent  of  her  husband  may  give  effect  to  the  Stevens  v. 
wife's  disposition  by  will  of  her  personalty,  as  against  her  nearest  Bagwell, 
of  kin  ;  but  such  post-nuptial  consent  will  not  qualify  her  to  ]^^J,f^^  s^cam- 
dispose  by  will  of  her  real  estate  to  the  disappointment  of  her  ^^^^^  y_  ^yjj, 
heir.   And  if  her  disposition  by  will  of  her  personal  property  kinson,  2  East, 
emanate  from  the  bare  assent  of  her  luisband,  it  is  necessary  to   552.  Rob.  on 
its  effect  that  the  husband  shall  survive  the  wife ;  for  the  oper-  Wills,  27. 
ation  of  such  consent  consists  in  its  being  a  waiver  by  the  hus- 
band of  his  right  to  administer  to  his  wife,  so  that  if  he  dies 
before  his  wife  the  will  is  void  against  her  next  of  kin. 

When  personalty  of  any  kind  is  settled  upon  a  married  woman,  Fettiplace  v. 
whether  by  a  contract  to  which  her  husband  is  a  party,  or  by  Gorges,  1  Ves. 
the  settlement  or  gift  of  other  persons,  she  has  the  same  povrer  {"  ^^^1^^^^*^ 
over  it  in  equity  as  if  she  were  a  single  woman,  without  any  ex-  g'vgs.  570.' 
press  provision  to  that  effect ;  for  courts  of  equity  consider,  if 
she  takes  personal  property  for  her  separate  use,  she  takes  it 
with  all  its  incidents,  of  which  the  jus  disponendi  is  obviously 
one.  II 

Likewise,  a  wife,  whose  husband  is  banished  by  act  of  parlia-  zVern.  104. 
ment  for  life,  may  make  a  will  as  a  feme  sole. 

A  mad  or  lunatic  person,  during  the  time  of  his  insanity  of  Swinb.  part 
mind,  cannot  make  will  of  lands  or  goods ;  but  such  an  one  as  hath  11.  §  3. 1|8  Ves. 

F  f  2  his 
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fi5.  9  Yes.  478.  his  /«c/c?a  intervalla,  clear  or  calm  intermissions,  may,  during  the 
i2\es. 445.  l[^J^^  ^f  g^,}^  quietness  and  freedom  of  mind,  make  his  will,  and 
As  to  liicid  -^      -M  1  J 

intervals,  in        ^^  will  be  good. 

which  a  testator  may  be  deemed  competent  to  make  his  will,  see  3  Bro.  C.  C.  441.    11  Ves.  11. 

1  Phill.R.  90.  Rob.  on  Wills,  52.  (3d  edit.)|l 

Swinb.  part  So  also,  an  idiot,  /.  e.  such  an  one  as  cannot  number  twenty, 

^'"  ^  **■  or  tell  what  age  he  is,  or  the  like,  cannot  make  a  will  or  dispose 

of  his  lands  or  goods;  and  although  he  make  a  wise,  reasonable, 

and  sensible  will,  yet  it  is  void  :  but  such  a  one  as  is  of  a  mean 

understanding  only,  that  has  grossam  caput,  and  is  of  the  middle 

sort,  between  a  wise  man  and  a  fool,  is  not  prohibited  to  make  a 

will. 

Swinb.  part  An  old  man  likewise,  who,  by  reason  of  his  great  age,  is  childish 

11.  §  1.  6  Rep.  again,  or  so  forgetful  that  he  forgets  his  own  name,  cannot  make 

-^\?i^'"?"^*      a  will,  for  a  will  made  bv  such  an  one  is  void, 
of  W  mches- 

ter's  case. 

Brouncker  V.  ||When  the  mind  of  a  dying  person  is  reduced  by  the  stress 

2  Phill'^R  5-     °^        malady,  or  by  general  exhaustion,  to  such  a  state  of  mental 

depression  and  debility'  as  to  be  incapable  of  a  determinate  test- 
amentary act,  a  paper  signed  by  him  as  his  will,  under  such 
circumstances,  will  be  rejected  by  the  ecclesiastical  court ;  espe- 
cially if  such  instrument  contain  internal  evidence  of  intellectual 
weakness,  and  disturbs  the  settlement  of  the  testator's  affairs  by 
a  former  well-considered  will  made  by  him  when  in  full  pos- 
session of  his  mental  powers. 
Bellinghurst  Mental  incapacity  may  invalidate  only  a  part  of  a  will,  as,  in  a 

^pVni^^'^*-  ^^^^  c^se,  where  a  testator  wrote  the  first  part  of  what  was  pro- 
and  see  Wood  po^i^^-^^tl  as  his  will  with  his  own  hand,  but  the  concluding  part 
V.  Wood,  ^vas  written  by  the  executor,  who  was  principally  benefited,  and 

Ibid.  557.  who  was  the  active  agent  in  bringing  the  witnesses  to  the  house 

of  the  deceased.  [| 
Swinb.  part  So  also  it  seems  a  drunken  man,  who  is  so  excessively  drunk 

1 1.  §  1.  and  that  he  is  deprived  of  the  use  of  his  reason  and  understanding, 
^   ■  during  that  time  may  not  make  a  will ;  for  it  is  requisite  when 

the   testator  makes  his  will  that  he  be  of  sound  and  perfect 
memory,  i.  e.  that  he  have  a  competent  memory  and  understand- 
ing to  dispose  of  his  estate  with  reason. 
Swinb.  part  A  man  who  is  both  deaf  and  dumb,  and  is  so  by  nature,  cannot 

11.  §i.and      make  a  will;  but  a  man  who  is  so  by  accident,  may  by  writing 

10. ;  and  see  qj.  sjorns  make  a  will ;  and  so  may  a  man  who  is  deaf  or  dumb  by 
Inst.Jur.  Civ.  ^  .  ,  •'  •' 

lib.  2.  tit.  12.     nature  or  accident, 
and  Vin.  Coram.  Ibid.    Huber,  Prael.  Ibid. 

Swinb.  part  1.        And  so  also  may  a  man  that  is  blind. 

§  1.  and  11. 

Wood,  Inst.  But  an  alien  enemy  (a),  persons  convicted  and  attamted,  and 

Soo.ya)  That   recusants  convict,  cannot  make  a  testament  of  lands  or  (roods. 
is,  ir  he  have  no  ° 

licence  from  the  king.    See  1  Black.  Com.  ."72,    Hargr.  Co.  Lit.  2.  b.  n.  8.|| 
Fitz.  Abr.  Neither  may  the  head,  or  any  of  the  members  of  a  corpor- 

6  4f  8 '  ation,  make  a  will  of  the  lands  or  goods  they  have  in  common,  for 

they  sliaJl  go  iu  succession. 

A  traitor 
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A  traitor  attainted,  from  the  time  of  the  treason  committed,  gvvinb.  part 

can  make  no  will  of  his  hnids  or  goods,  for  they  are  forfeited  to  ii.  §  12. 

the  king:  but  after  the  time  he  has  a  pardon  from  the  king  for  5&6Ld. 6. 

his  offence,  he  may  make  a  will  of  his  lands  and  goods  as  any  -f  he^ifes  be-°' 

other  man.  fore  attainder, 
his  will  is  good.  Likewise  his  will  of  goods,  which  he  hath  as  executor  to  another,  is  good,  for 
they  are  not  forfeited.     Id.  ibid. 

A  man  who  is  attainted  or  convicted  of  felony  cannot  make  a  Swinb.  part 
testament  of  his   lands  or  goods,  for  they  are  forfeited:  but,  if  ^,' ^  Thefor- 
a  man  be  only  indicted,  and  die  before  the  attainder,   his  will  is   feiture  of  a 
good  for  his  lands  and  goods  both  ;  and  if  he  be  indicted,  and  felon's  lands 
will  not  answer  upon  his  arraignment,  but  stand  mute,  Sfc.  in  relates  to  the 
this  case  his  lands  are  not  forfeited,  and  therefore  he  may  make  f^pt^j.op,. 
a  will  of  them.  mitted.butthe 

forfeiture  of  goods  to  the  time  of  the  judgment  given 

And  if  a  man  kill  himself,  his  will,  as  to  his  goods  and  chattels,  pj^^  ^^ 
is  void,  but  as  to  his  lands  is  good,  || because  there  is  no  attainder  1].  {j^les  v.  Petit, 
{jln  the  early  jurisprudence  of  Rome  suicide  did  not  invalidate  the  testament,  and  it  was  resorted 
to  occasionally  by  persons  apprehensive  oi  capital  punishment  in  order  to  avoid  the  forfeiture, 
which  consequence  Tacitus  calls  the  pretiianfeslinandi.  However  this  was  altered  by  the  em- 
perors, and  the  will  of  a  suicide  was  only  good  in  case  the  self-destruction  proceeded  from 
impatience  of  pain  or  loss  of  reason.     See  Cod.  Lib.  vi.  tit.  22.  §  2,|| 

A  man  likewise  who  is  outlawed  in  a  personal  action  cannot   Swinb.  part 
make  a  will  of  his  goods  and  chattels,  so  long  as  the  outlawry  }J'  ^p^g^^^^^ 
continues  in  force,  but  of  his  lands  he  may  make  a  will,  (a)  I'awrv  abso- 

lutely forfeits  his  chattels  to  the  king,  but  the  rents  of  the  lands  are  only  forfeited  after  inqui- 
sition and  during  the  outlawry.)] 

But  note;  That  however  the  wills  of  traitors,  aliens,  felons,   Wood,  v.  i. 
and  oudawed  persons  are  void  as  to  the  king  or  lord  that  has  JV^'  '^'^^P- 
right  to  the  lands  or  goods  by  forfeiture  or  otherwise ;  yet  the  i^o^.Testa-* 
will  is  good  aijainst  the  testator  himself,  and  all  others  but  such   ment. 
persons  only. 

And  note  also ;  By  the  civil  law  the  wills  of  divers  others,  as   Id.  ibid. 
excommunicate  persons,   heretics,    usurers,   incestuous  persons, 
sodomites,  libellers,  and  the  like,  are  void ;  but  by  our  law  the 
wills  of  such  persons,  at  least  as  to  their  lands,  are  good  by  the 
statutes  that  enable  men  to  devise  their  lands. 

In  short,  all  persons  whosoever,  male  or  female,  old  or  young.  Id.  ibid. 
lay  or  spiritual,  at  any  time  before  their  death,  whilst  they  are 
able  to  speak  so  distinctly,  or  write  so  plainly,  that  another  may 
understand  them,  and  perceive  that  they  understand  themselves, 
may  make  wills  of  their  lands,  goods,  and  chattels,  and  that 
although  they  have  sworn  to  the  contrary ;  and  none  are  re- 
strained of  this  liberty,  but  such  as  are  before  named. 

(C)  What  are  the  Requisites  to  constitute  a  good  Will. 

npO  constitute  a  good  will  it  is  necessary, 

First,  That  the  testator  be  a  person  legally  capable  of  making 
a  will.     See,  "  Who  are  capable  of  making  a  Will"  (B)  ante. 

F  f  3  Secondly, 
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Shep.  Abr.  ^  Secondly,  That  there  be  a  person  to  take,  and  one  that  is 

rorTcit^^'      capable;  for  in  all  gifts  by  devise,  or  otherwise,  that  are  good, 
ment.      '  there  must  be  a  donee  in  esse^  and  not  hi  posse  only,  and  one 

that  shall  have  capacity  to  take  the  thing  given,  when  it  is  to 

vest,  or  the  gift  shall  be  void. 
Id-  ibid.  And  hence  it  is,  that  where  the  devisee  of  lands  or  goods,  or 

Plow.  545.        an  executor  of  a  will,  doth  die  before  the  devisor,  or  him  that 
Rigden.  makes  the  will,  the  devise  and  will  is  void,  and  that  neither  the 

heir  nor  executor  shall  have  the  thing  devised. 

1  And.  60.  ^  devise  to  the  wife  for  life,  and  after  to  the  children  unpre- 
Amner  v.          ferred,  is  good. 

Luddington. 

2  And.  11.  But  a  devise  by  a  man  to  his  heir  and  his  heirs  is  void. 
Garmyn  v.  Arstete. 

Shep.  Abr.  One  devised  his  leases  of  lands  to  B.  his  eldest  son,  except 

voc.Tesr^'      the  sum  of  14-0/.  to  be  paid  out  for  portions  for  his  daughters, 
and  made  i?.  his  executor;  and  held  a  good  devise  to  them  after 
this  manner,  and  that  the  daughters   might  sue  for  it  in  the 
ecclesiastical  court,  or  court  of  equity. 
Cro.  Eliz.  532.        If  one  devise  to  the  son  in  tail,  and  if  he  die  without  issue,  to 
Bu"if*sh™haci    ^^^^  ""^^  of  his  name;  the  daughter  after  married  cannot  have  it, 
not  been  mar-  ^^^  ^^^^  i^  "°^  ^^  ^^'^  name, 
ried,  she  would  have  had  it  as  being  next  of  the  name.    Id.  ibid. 

3  Leon.  11.  One  seised  of  a  manor  and  lands  deviseth  the  same  to  his  son, 

and  after,  by  another  part  of  his  will,  deviseth  part  of  the  same 
to  another  of  his  sons;  these  devises  are  good,  and  they  shall  be 
joint-tenants. 

Thirdly,  That  the  testator,  at  the  time  of  making  his  will, 
have  aiiimum  testandi^  i.  e.  a  mind  or  serious  intention  to  make 
such  a  will. 
Swinb.  parti.        For  it  is  the  mind,  not  the  words  of  the  testator,  that  gives 
§  ^'  life  to  the  will:  since  if  a  man  rashly,  unadvisedly,  incidently, 

jestingly,  or  boastingly,  and  not  seriously,  writes  or  says  that 
such  a  one  shall  be  his  executor,  or  have  all  his  goods,  or  that 
he  will  give  to  such  a  one  such  a  thing ;  this  is  no  will,  nor  to 
be  regarded.  And  the  mind  of  the  testator  herein  is  to  be  dis- 
covered by  circumstances  ;  for  if  at  the  time  he  be  sick,  or  set 
himself  seriously  to  make  his  will,  or  require  witnesses  to  bear 
witness  of  it,  it  shall  be  deemed  in  earnest ;  but,  if  it  be  by  way 
of  discourse  only,  or  of  somewhat  he  will  do  hereafter,  or  the 
like,  it  shall  be  taken  for  nothing. 

Fourthly,  That  the  mind  of  the  testator  in  making  his  will  be 
free,  and  not  moved  by  fear,  fraud,  or  flattery. 
Swinb.  part  For  when  a  testator  is  moved  to  make  his  testament  by  fear, 

11.  §25.  and    or  circumvented  by  fraud,  or  overcome  by  some   immoderate 
and  4  flattery,  the  same  is  void,  or  at  least  voidable  by  exception:  and 

therefore,  if  a  man,  by  occasion  of  some  present  fear  or  violence, 
or  threatening  of  future  evils,  does  at  the  same  time,  or  after- 
wards by  the  same  motive,  make  a  will,  it  is  void,  not  only  as  to 
him  that  puts  him  so  in  tear,  but  as  to  all  others,  although  the 

testator, 
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testator  confirms  it  with  an  oath ;  but  if  the  cause  of  fear  be 
some  vain  matter,  or,  being  weighty,  be  removed,  and  the  test- 
ator afterwards,  when  the  fear  is  past,  confirm  the  testament,  in 
this  case,  perhaps,  the  will  may  be  good.  And  if  a  man,  by 
occasion  of  some  fraud  {a)  or  deceit,  be  moved  to  make  a  will,  if  (a)A':5.Fraud 

the  deceit  be  such  as  may  move  a  prudent  man  or  woman,  and  if  '"  ^Y"?  o* 
1  11  .11  1  Ml    •  •  1  -J   1  1        .   .1      1       i.      lands  IS  onlv 

the  end  be  evil  also,  the  will  is  void,  or  voidable  at  the  least;  examinable" in 

but,  if  the  deceit  be  light  and  small,  or  if  it  be  to  a  good  end,  as  the  courts  of 
where  a  man  is  about  to  give  all  his  estate  to  some  lewd  person,  common  law, 
from  his  wife  and  children,  and  they  persuade  the  testator,  that  "°^' °  g^.j^y"" 
the  lewd  fellow  is  dead,  or  the  like,  and  thereby  procure  him  to   f^l'  ^"^^ 
give  his  estate  to  them,  this  is  a  good  will.     And  one  may,  by   fraud  in  a  will 
honest  intercessions,  and  modest  persuasions,  procure  another  to  of  personal 
make  himself  or  a  strann-er  executor  to  him,  or  the  like,  and  this  estate  is  only 

•11  1  1  -11       ^.  1  c-  1  £j   ^*     -v,      examinable 

Will  net  hurt  the  will.     Also,  a  man  may  use  tair  and  Hattermg  -^^  ^^^^  ^^.^^^_ 

speeches  to  move  the  testator  to  make  his  will,  and  to  give  his  siastical  court. 

estate  unto  himself,  or  some  friend  of  his;  except  it  be  in  case  sP.VVms.ase. 

where  the  flatterer  first  threatens  him,  or  puts  him  in  fear  (6},  or  Steventon  v. 

■,  .     r,  ■    ■       ^        1         Ti        .  1  1       ^^-.-  Gardiner  et  at. 

to  his  flattery  joins  fraud  and  deceit;  or  where  the  testator  is  a  yj^^  ^^  ^^^ 

person  of  weak  judgment,  or  under  the  government  of  the  fiat-  effect  of  fraud 

terer,  or  in  danger  from  him;  as,  when  the  physician  shall  per-  insetting 

suade  his  patient  under  his  hand  to  make  his  will,  and  give  his   ^'''^'^  '^^^'Ja 
1  •         !,•,  \  1         -n  T  1        1       1         1  •      I  •      see poA•^  ((j), 

estate  to  himselt  (c) :  or  the  wife  attending  on  her  husband  m  his  andseeMoun- 

sickness  shall  neglect  him,  and  in  the  mean  time  flatter  him  to  tain  v.  Ben- 
give  her  all:  or  where  the  persuader  is  importunate,  and  will  nett,  i  CoxR. 
have  no  denial :  or  when   there  is  another  testament  made  be-  f^YFor  in  that 
fore ;  for,  in  all  these  cases,  the  will  will  be  in  danger  to  be  ^J-^  ^j  j^  ^^  ^g 
avoided.     If  1  be  much  privy  to  another  man's  mind,  and  he  presumed, 
tells  me  often  in  his  health  how  he  intends  to  settle  his  estate,   that  the  test- 
and  he  being  sick,  I,  of  my  own  head,  draw  a  will  according  to  ^^gygj^^.^jg^ar 
his  mind,  before  declared  to  me,  and  bring  it  to  him,  and  ask  ^(^^^  ^.  ^^^ 
him,  whether  this  shall  be  his  will  or  no  ?  and  he  considers  of  subsequent 
it,  and  then  delivers  it  back  to  me,  and  says.  Yes;  this  is  a  good  ^""f""-^" 
will.     But  if  otherwise,  some  friends  of  a  sick  man,  of  their  own  ^J^i  pjjsj^rne^ 
heads,  shall  make  a  will,  and  bring  it  to  a  man  in  extremity  of  ^^^^^  ^j^g  jg^j.. 
sickness,  and  read  it  to  him,  and  ask  him,  whether  this  shall  be  ator  did  it, 
his  will?  and  he  says,  Yes,  yes:  or   if  a  man  be  in  great  ex-  lest  the  phv- 
tremity,  and  his  friends  press  him  much,  and  so  v/rest  vv'ords  ^'g^^gct'or^for- 
from  bun, — especially  if  it  be  in  advantage  of  them,  or  some  ^^{^^  i^im^ 
friends  of  theirs  :  in  these  cases  the  wills  are  very  suspicious. 

Fifthly,  That  the  will  be  made  in  the  form  prescribed  by  law. 

The  forms  which  the  law  prescribes  differ  according  to  the 
species  of  property  which  is  to  be  di-posed  of,  that  is,  whether 
it  be  real  or  personal.  And  this  leads  us  to  consider  the  several 
kinds  of  wills  and  testaments,  and  the  circumstances  requisite  to 
each. 


F  f  t  il);  Of 
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1  Inst.  111. 
Perk.  §  476. 
Wood,  part  1 . 
T87.  {a)  In 
some  cities 
and  boroughs 
lands  may 
pass  as  chat- 
tels by  will 
nuncupative 


out  writing 
1  Inst.  11 17 
[But  not  with 
out  writing, 
and  signed 
and  attested 
in  like  man- 


(D)  Of  Wills  in  W^riting. 

^piIERP^  are  two  sorts  of  wills  or  testaments  :  First,  in  writing, 
which  is,  where  the  mind  of  the  testator,  in  his  lifetime,  by 
himself,  or  some  other  by  his  appointment,  is  put  in  writing;  or, 
secondly,  by  word,  or  without  writing,  which  is,  where  a  man 
is  sick,  and  for  fear  that  death,  or  want  of  memory  or  speech, 
should  surprise  him,  that  he  should  be  prevented,  if  he  stayed  the 
writing  of  his  testament,  desires  his  neighbours  and  friends  to 
bear  witness  of  his  last  will,  and  then  declares  the  same  presently, 

or  parol,  with-  i^y  word,  before  them  ;  and  this  is  called  a  mincupativc  or  nuncu- 
■patory  will  or  testament ;  and  this  being  after  his  death  proved 
by  witnesses,  and  put  in  writing  by  the  ordinary,  is  of  as  great 
force  for  any  other  thing,  but  land  (r/),  as  when  at  the  first  in 
the  life  of  the  testator  it  is  put  in  writing.  See  of  Nuncupathe 
jy/lls,  jMsi.  (E). 

ner  as  wills  of  other  lands,  since  the  stat.  29  Car.  c.  3.] 

Id.  ibid.  A  codicil  is  also  in  writing  or  by  word,  as   a   will  or  testa- 

ment is. 

The  civilians  have  other  divisions  of  wills  and  testa aacnts, 
solemn  and  unsolemn,  privileged  and  unprivileged,  whereof  the 
common  law  makes  no  mention. 

By  the  common  law,  no  lands  or  tenements,  (except  by  parti- 
cular custom,)  were  devisable  by  any  last  will  or  testainent, 
neither  could  they  be  transferred  from  one  to  another,  but  by 
solemn  livery  of  seisin,  matter  of  record,  or  sufficient  writing.(6) 
Because  it  was  presumed,  that  the  testator  would  do  that  in  ex- 
tremis, that  he  would  not  do  in  his  health ;  that  it  proceeded 
from  the  distemper  of  his  mind,  by  the  anguish  of  his  disease, 
or  bv  sinister  persuasion,  to  which  in  his  sickness  he  was  more 
subject.  But  this  being  altered  by  statute,  we  are  next  to  en- 
quire — 

For  though  donations  after  length  of  time  were  made  to  the  tenant  and  his 
heirs,  or  the  heirs  males  or  females  of  his  body,  under  certain  duties  and  services  expressly 
reserved,  or  which  the  law  created ;  and  though  the  word  heirs,  &c.  be  words  of  limitation, 
and  appropriated  to  measure  out  the  length  or  continuance  of  the  estate ;  yet  they  were 
always  understood  the  heirs  of  the  present  tenant,  who  being  liable  to  the  same  services  when 
they  came  into  the  tenancy,  the  lord  was  to  have  the  tuition  and  education  of  such  heirs,  in 
case  thev  happened,  by  reason  of  their  minority,  to  be  incapable  of  performing  the  services, 
that  so  he  might,  by  his  care  and  discipline,  secure  to  himself  tenants  always  capable  thereof, 
either  in  their  owii  persons,  if  they  happened  to  be  males,  or  by  proper  marriage  with  his 
tenants,  if  they  proved  to  be  females;  and,  therefore,  by  no  act  of  the  tenant's  could  he  dis- 
pose of  the  feud,  so  as  to  defeat  the  lord  of  the  advantages  of  his  seignor}'.  And  hence  it  was, 
that  a  tenant  could  not  devise  it  even  to  his  own  heir,  so  as  to  make  him  a  purchaser  thereof; 
for  then  he  cominrj  in  not  by  the  ilonation  of  the  lord,  but  the  disposition  of  the  tenant,  though 
he  remained  liable"  to  the  naled  services,  yet  the  lord  lost  the  advantage  of  wardship,  niar- 
riaces,  &c.  which  were  annexed  only  to  those  who  came  in  upon  the  terms  of  his  own  dona- 
tion by  descent.    I  Eq.  Cas.  Abr.  401. 


1  Inst.  in.b. 
1  Roll.  Abr. 
(jOS.     (5)  The 
true  reason 
seems  to  be 
from  the  na- 
ture of  the 
feudal  tenure 
and  the  rela- 
tion that  was 
first  esta- 
blished be- 
twixt the  lord 
and  his  tenant 
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1.   JV7iat  shall  be  a  good  Will   i?i   Writing  to  pass  Lands  and 

Tenements. 

"  The  Stat.  32  H.  8.  c.  1.  (a)  usually  called    the    Statute    of  32  H.  8.  c.  i. 
"  Wills,  enacts,  That  every  person  having  manors,  lands,  Si-c.{b)  («)  There 
*<  shall  have  power  to  give  dispose,  will,  and  devise  by  will  (c),  y^^^^,|j  re^olu-" 
"  in  writing  or  otherwise  (ri),  by  act  executed  in  his  lifetime,   tions  concern- 
"  all  his  said  manors,  S,-c.;  any  law,  statute,  Sfc.  to  the  contrary  ing  wills  made 
*'  notwithstanding.  pursuant  to 

°  _      _  this  statute 

since  the  making  thereof;  but  as  the  statute  29  Car.,  whieh  is  now  the  proper  pattern  to  tbliow, 
has  altered  the  forms  by  requiring  more  ceremony  and  greater  exactness,  it  will  be  sufficient 
barely  to  mention  some  of  the  cases  on  this  statute  of  .32  H.  8.  {b)  That  the  lands  uiust  be 
sua,  and  therefore  lands  purchased  after  the  will  is  made  will  not  pass.  Vide  Plow.  544.  [Sed 
vide  2  Ves.  jun.  427.]  ||A  codicil  confirming  will  of  lands  in  general  words  will  pass  lands  pur- 
chased between  making  the  will  and  codicil ;  see  7  Term  R.  487. ||  (c)  A  devise  of  an  autho- 
rity to  executors  to  sell,  is  within  the  act.  Moor,  341.  {d)  A  man  beyond  sea  wrote  a  letter,  in 
which  he  declared  his  will  to  be,  that  his  land  should  go  in  such  a  manner  ;  and  adjudged  a 
good  will.  Moor,  177.  So,  if  a  man  had  ordered  one  to  make  his  will,  and  thereby  to  devise 
Whiteacre  to  A.  and  his  heirs,  and  Blackacre  to  C.  and  his  heirs,  and  he  had  written  the  devise 
to  A.,  but  before  the  devise  to  C.  was  written,  the  devisor  died;  yet  as  to  A.  this  had  been  a 
good  devise.  3  Co.  31.  b.  So,  a  will  was  held  good  where  a  lawyer  took  only  short  notes,  with 
design  to  reduce  it  into  form,  which  he  afterwards  did,  but  the  ilevisor  died  before  it  was  read 
to  him.  1  And.  34.  A  will  wrote  without  the  appointment  of  the  testator,  if  read  to  him,  and 
approved  by  him,  was  held  good,  signing  and  sealing  not  being  necessary.  Cro.  Eliz.  100. 
Dyer,  72.  a.    2  Leon,  o5. 

"  And  further,  by  the  statute  of  frauds  and  perjuries,  29  Car.  2.  gg  c^r.  2.  c.3. 
"  c.  3.  §  5.  all  devises  and  bequests  of  any  lands  or  tenements  §  5. 
"  devisable  by  the  statute  of  wills,  or  by  any  particular  custom, 
"  shall  be  in  writing,  and  signed  by  the  party  devising  the  same, 
"  or  some  other  person  in  his  presence,  and  by  his  express 
"  directions,  and  shall  be  attested  and  subscribed  in  the  pre- 
"  sence  of  the  said  devisor  by  three  or  four  credible  witnesses,  or 
"  else  they  shall  be  utterly  void  and  of  none  effect. 

"  And  by  §  6.  no  devise  in  writing  of  lands,  tenements,  or  §  6. 

"  hereditaments,  or  any  clause  thereof,  shall  be  revocable,  other 
"  than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
"  declaring  the  same,  or  by  burning,  cancelling,  tearing,  or 
"  obliterating  the  same  by  the  testator  himself,  or  in  his  pre- 
*'  sence,  and  by  his  directions  and  consent:  but  all  such  devises 
"  and  bequests  shall  remain  in  force  until  the  same  be  burnt,  8^c. 
"  in  manner  aforesaid,  or  unless  the  same  be  altered  by  some  other 
**  will  or  codicil  in  writing,  or  other  writing  of  the  devisor,  signed 
*'  in  presence  of  three  or  four  witnesses,  declaring  the  same." 

Therefore,  if  a  will  be  of  lands  or  tenements,  it  must  be  in  Wood,  parti, 
writing,  and  it  must  be  committed  to  writing  at  the  time  of  the  798,  Dy.  72. 
making  thereof;  and  it  is  not  sufficient  that  it  be  put  in  writing  Plow.  345. 
after  the  death  of  the  testator,  being   first    made   by  word  of 
mouth  only,  for  then  it  is  but  a  nimcupative  still.     But,  if  the 
will  be  first  made  by  words  of  mouth,  and  be  afterwards  written, 
and  then  brought  to  the  testator,  and  he  approve  of  it  for  his 
will :  or  if  the  testator,  when  he  declares  his  mind,  appoint  that 
the  same  shall  be  written,  and  thereupon  the  same  is  written  ac- 
cordingly in  the  lifetime  of  the  testator,  these  are  good  wills  of 
land,  and  as  good  as  if  they  had  been  written  at  the  first.    There- 
fore, 
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fore,  if  one  be  very  sick,  and  another  come  to  him  and  ask  him 
whether  his  wife  shall  have  his  lands,  and  he  say,  Yes ;  and  a 
clerk  being  present,  put  this  in  writing,  without  any  precedent, 
commandment,  or  subsequent  allowance  of  the  sick  man,  this  is 
no  good  will  of  the  land.     So,  if  one  declares  his  whole  mind 
before  witnesses,  and  sends  for  a  notary  to  write  it,  and  dies 
before  he  comes,  and  the  notary  writes  it  after  his  death,  this  is 
no  good  will  of  the  lands,  but  a  good  nuncupative  \\'ill  for  the 
goods  and  chattels,  except  the  testator  declares  his  mind  to  be, 
that  it  shall  not  be  his  will  unless  it  be  put  in  writing;  for  then, 
perhaps,   it   may   not  be   a  good  will,  even  for  his  goods  and 
chattels.     So,  if  he  that  writes  the  will  cannot  hear  the  party 
speak,  and  another,  that  doth  stand  by  the  sick  man,  tells  him 
what  he  says  ;  in  this  case,  if  there  be  none  others  present  to 
prove  that  he  reported  the  very  words  of  the  sick  man,  this  will 
be  no  good  will  of  the  land.     But  if  a  notary  takes  directions 
from  the  sick  man  for  his  will,  and  after  goes  away  and  writes 
it,  and  then  brings  it  again  and  reads  it  to  the  testator,  and  he 
approves  it ;  or,  if  it  be  written  from  his  mouth  by  the  notary 
according  to  his  mind,  and  his  mind  were  to  have  it  written, 
although  it  be  not  shewed  or  read  to  him  afterwards,  these  are 
good  testaments.      So,  if  the  notary  only  take  certain  rude  notes 
or  directions  from  the  sick  man,  which  he  agrees  to,  and  they  be 
afterwards  written  fair  in  his  lifetime,  and  not  shewed  to  him 
again,  or  not  written  fair  until  after  his  death;  these  are  good 
wills  of  lands.     But  if  a  sick  man  bid  the  notary  make  a  will  of 
his  lands,  but  do  not  tell  him  how,  and  the  notary  make  a  devise 
of  it  after  his  own  mind,  this  is  no  go6d  will:  and  yet  if  it  be 
after  read  unto  him,  and  approved  by  the  testator,  it  may  be 
good.     If  a  will  be  found  written  in  the  testator's  house,  and 
not  known  by  whom,  and  it  be  read  unto  and  approved  by  the 
testator,  this  is  not  a  good  will  in  writing  for  lands  and  goods. 

Havinor  shewn   how  far  writins;  is  necessarv,   it  remains  to 
consider, 


Swinb.  part. 
4.  §28. 
(a)  But  .V.  B. 
It  must  be  so 
framed  as  to 
pass  estates 
according  to 
the  rules  of 
our  law. 
1  Vern.  85. 
Bovey  v. 
Smith. 
|l(i)  Though 
written  in 
pencil,  that 
circumstance 
only  will  not 
prevent  a  testa- 
nientarj-  paper 


1.  In  what  Lang-uage  and  Hand  a  Will  may  be  written. 

It  is  not  material  in  what  matter  or  stuff,  whether  in  paper  or 
parchment,  nor  in  what  language,  whether  in   Lathi,   French, 
JOutch  [a),  or  any  other  tongue,  or  in  what  hand  or  letters,  whether 
in  secretary  hand,  Roman  hand,  or  court  hand  [a),  or  in  any 
other  hand,  a  will  be  written,  so  that  it  be  fair  and  legible,  that 
it  be  read  and  understood  :  neither  is  it  material  whether  the 
same  be  written  at  large,  or  by  notes  or  characters  usual   or 
unusual,  as  XXs.  for  twenty  shillings,  or  when  the  figure  1  is 
used  instead  of  the  letter  A.  if  it  be  usual  in  the  testator's  writing, 
or  the  like,  for  the  will  is  good  notwithstanding.     So  also,  if 
some  words  be  omitted,  or  improper  sentence  used,  when  the 
intent  and  meaning  is  apparent ;  as,  where  a  man  says,  "  I  make 
"  my  wife  of  this  my  last  will  and  testament,"  leaving  out  the 
word  executrix,  yet  the  will  is  good :  and  this  shall  be  under- 
stood.   But  if  it  be  so  done  as  it  cannot  be  read  (c),  or  by  reading 

the 
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the  mind  ot"  the  testator  cannot  be  known,  then  the  will  is  void  being  received. 
and  of  no  force ;  in  hke  manner  as  a  nuncupative  will  is,  when   i  I'lnl    R- 1. 
the  words  s})oken  are  so  ambiguous,   obscure,   and   uncertain,   ^    \vh'^  . 
that  thereby  the  meaning  of  the  testator  cannot  be  known  or  ^^,i]i  ^^,.^^ 
understood.  written  so 

blindly  that  it  was  scarce  legible,  and  the  legacies  were  in  figures,  it  was  referred  to  a  mastei- 
to  examine  what  those  legacies  were,  and  he  to  be  assisted  by  such  as  were  skilled  in  the  art 
of  writing.     1  P.  Wras.  425.     Masters  v.  Masters. 

We  now  proceed  to  treat,  — 

2,  Of  the  Circumstances  of  Signing,  Attestation,  Publication,  &c. 

The  clauses  of  the  29  Car.  2.  above  recited,  having  rendered 
those  circumstances  necessary,  it  is  next  to  be  enquired.  When, 
in  legal  construction,  these  requisites  shall  be  deemed  to  have 
been  complied  with?  which  may  be  best  collected  by  attention 
to  the  following  cases. 

It  has  been  held,  that  sealinu;  a  will  is  a  signinfj  within  the      r, 
statute  oi  h'auds  and  perjuries.  Warneford  v 

Warneford.  [Gryle  v.  Gryle,  2  Atk.  176.;  sed  vide  Smith  v.  Evans,  1  Wils.  513.,  and  Right  v. 
Price,  Dougl.  244.]     iJEllisv.  Smith,  1  Ves.  jun.  1 1 .    Wright  v.  Wakeford,  1 7  Ves.  459.  confrd.\\ 

II"  I,  Jo/in  Thomas,  do  make  this  my  will,"  is  equivalent  to  a   Morison  v. 
signature.  Tumour, 

18  Ves.  185. 
Whether  a  will,  executed  by  a  person  not  able  to  write,  by   Harrison  v. 
making  his  mark,  is  good,   does   not   appear  to  be  expressly   Harrison, 
decided ;  but  as  it  has  been  held,  that  the  mark  of  a  witness  in  ^  j  ^**  ^?,^: 
such  case  is  a  sufficient  signing,  the  same  would  no  doubt  be  j^,-^;  ^q^      ' 
held  as  to  a  mark  by  the  testator.  ||  Wright  v. 

Wakefield,  1 7  Ves.  4 59.    Rob.  on  Wills,  94, 

But  a  will  in  writing  need  not  be  sealed  :  but  it  is  added,  —  pg^j^  ^jy 
guare,  If  it  be  good  to  pass  freehold  or  inheritance?  jl  Sealing  is 

not  indispensable,  nor  is  it  sufficient  without  signing-    17  Ves.  459. || 

Where  the  testator  owns  his  hand  before  the  witnesses  who  3  P.  Wms. 
subscribe  the  will  in  the  testator's  presence,  the  will  is  good,   254.  Stone- 
though  all  the  witnesses  did  not  see  the  testator  sign  ;  and  it  is       "^^  f  "•^'" 
observable  that  the  statute  of  frauds  does  not  say,  the  testator  rGravson  V 
shall  sign  his  will  in  the  presence  of  three  witnesses;  but  requires  Atkinson, 
these  three  things :  first.  That  the  will  should  be  in  writing.  2  Ves.  454. 
Secondly,  That  it  should  be  signed  by  the  testator.    And,  thirdly,  ^-  p\   Il^jJ^^v 
That  it  should  be  subscribed  by  three  witnesses  in  the  presence  5Q4  ^J^._ 
of  the  testator.  Westbeech  v. 

Kennedy,  1  Ves.  &  Bea.  563.11 

Nevertheless,  a  will  has  been  held  to  have  been  well  executed,    2  Stra.  1109. 
though   it  was   not  mentioned  in  the  attestation  to  have  been  p     f  ^' 
signed  in  the  presence  of  the  testator.  liBrice  V. 

Smith,  Willes  R.  l.|| 

If  a  will  is  attested  by  three  witnesses,  who  severally  signed  2  Ch.  Cas. 

their  names,  not  being  present  together ;  yet  each  signing  being  109.    Anon. 

in  the  presence  of  the  testator,  makes  it  a  ijood  will  within  the  p°'  "^""^.^  ^'• 
.    .    .    '^  *  Luke,  Feb.  1, 

^t^^^^^'  1742!  ff.i?. 

2  Atk.  176.  by  Sanders,  notes.  2  Ves.  455.  S.C.]  |iSee  the  Roman  law  on  this  point  stated 
Rob.  on  Wills,  p.  Iti4.|| 

But 
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3  Mod.  262.  But  if  a  man  subscribes  and  publishes  his  will  in  the  presence 

Lea  &  Lib.  of  two  witnesses,  and  they  subscribe  it  in  his  presence,  and  after 
makes  a  codicil  in  writing,  reciting  that  he  had  made  a  former 
will  and  confirmed  the  same  (except  what  was  excepted  by  the 
codicil),  and  declares,  that  the  codicil  shall  be  taken  as  part  of  his 
will,  and  publishes  it  in  the  presence  of  one  of  the  witnesses  to 
the  first  will  and  another  new  witness ;  this  is  not  a  good  will,  for 
there  were  not  three  subscribing  witnesses  in  the  presence  of  the 
testator ;  and  one  of  the  witnesses  to  the  codicil  never  saw  the 
will.  Adjudged,  though  it  was  objected,  the  will  and  codicil 
made  but  one  will,  and  the  circumstance  of  three  witnesses  want- 
ing to  complete  the  will  was  perfected  by  the  codicil. 

5  Mod.  263.  So,  if  a  man  makes  a  will  in  several  pieces  of  paper,  and  there 
Lea  Si  Lib.        r^^e  three  witnesses  to  the  last  paper,  and  none  of  them  ever  saw 

the  first:  this  is  not  a  good  will. 

Smart  v.  Pru-        jjAn  unattested  testamentary  paper  cannot  pass  an  interest  in 

jean,  6  Yes.       real  estate,  unless  it  be  clearly  referred  to  in  a  will  duly  attested, 

w?ib;^",  ^^^  so  that  there  can  be  no  doubt  as  to  the  paper  referred  to.  It  can- 
VViLkinson  v.  ,       .  i    •        i  -i,  ,      ,  .     .      p         ,    . 

Adam,  1  Ves.    "ot  be  mcorporated  m  the  will  merely  because  it  is  round  m 

6  Bea.  445.      the  same  cover  therewith,  indorsed  as  being  the  party's  wi]l.|| 
De  Bathe  v.  Fingal,  16  Ves.  167. 

Bond  et  al.  [It  was  proved  that  C.  made  his  will,  consisting  of  two  sheets 

V.  ^eawell  of  paper,  all  of  his  own  hand-writing,  and  signed  his  name  at  the 
1773.  S.  C.  bottom  of  each  page  ;  and  that  he  also  made  a  codicil  of  his  own 
Black.  R.  hand-writing  upon  one  single  sheet,  and  called  in  H.  shewed  him 

407.422.454.  both  the  sheets  of  his  will,  and  his  signature  to  every  page 
thereof,  and  told  him  that  was  his  "ccill ;  and  then  shewed  H.  the 
codicil,  and  desired  him  to  attest  both  the  will  and  the  codicil : 
which  he  did,  in  the  presence  of  the  testator,  and  in  the  manner 
appearing  upon  the  face  of  the  instrument,  and  then  went  out  of 
the  room.  V.  and  L.  came  in  immediately  afterwards,  and  the 
devisor  shewed  them  the  codicil,  and  the  last  sheet  of  the  will,  and 
sealed  both  before  them.  C.  then  took  each  of  them  up  severally 
as  his  act  and  deed  for  the  purposes  therein  mentioned.  Then 
the  witnesses  attested  the  same  in  the  testator's  presence,  but 
NEVER  SAW  the  FIRST  sheet  of  the  is: ill ;  nor  'ii:as  that  sheet  pro- 
duced to  them;  nor  was  the  same,  or  any  other  i:)aper,  upon 
THE  table.  Both  the  sheets  of  the  will  were  found  w/M  the 
codicil  in  the  testator's  bureau,  after  his  death,  all  wrapped  up  in 
one  piece  of  paper ;  but  the  two  sheets  of  the  will  were  not 
pinned  together.  And  the  question  upon  these  facts  was,  Whe- 
ther this  will  was  duly  executed  according  to  the  statute  of  frauds  .^ 
After  three  several  arguments  before  the  Court  of  King's  Bench, 
and  one  argument  before  all  the  judges  in  the  Exchequer-chamber, 
Lord  Mansjield  delivered  the  judgment.  His  lordship  said,  that 
the  question  made  at  the  trial,  and  submitted  by  the  case,  as  it 
then  stood,  turned  upon  the  solemnity  of  the  execution  ;  and 
they  were  of  opinion,  "  that  the  due  execution  of  this  will  could 
"  not  be  come  at,  in  the  method  wherein  the  matter  was  then 
"  put ; "  that  if  this  were  considered  as  a  special  verdict,  they 
thought  it  was  defectively  found  as  to  the  point  of  the  legal  exe- 
cution of  the  will ;  that  every  jnrstimjJtion  ought  to  be  made  by  a 

jury, 
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jury,  in  favour  of  sucli  a  will,  when  there  was  no  doubt  of  the 
testator's  intention  ;  and  that  they  all  thought  the  circumstances 
sufficient  to  prcsiunc  that  the  first  sheet  was  in  the  room  :  and  that 
the  jury  ought  to  have  been  so  directed  :  but,  upon  a  special 
verdict,  nothing  could  be  presumed ;  therefore  they  were  all  of 
opinion,  "  that  it  ought  to  be  tried  over  again  ;  "  and  if  the  jury 
should  be  of  opinion,  "  that  it  was  then  in  the  room,"  they  ought 
to  find  for  the  will  generally,  and  they  ought  to  2)resime,  from 
the  circumstances  proved,  "  that  the  will  iioas  in  the  room."] 

A  will  of  lands  was  originally  executed  in  the  presence  of  two  MS.  Rep. 
witnesses  only,  and  at  the  distance  of  four  years  afterwards,  the  -^"es  v.  Dale, 
testator  re-executed  his  will,  by  drawing  a  pen  on  the  old  strokes,   ^^  ^  2'  ' 
in  the  presence  of  one  other  person,  who  likewise  subscribed  his  ^2  Atk.  17G. 
name  as  a  witness  to  it.     Upon  an  ejectment,  brought  by  the  heir  by  Sanders, 
at  law,  and  on  a  special  verdict,  it  was  determined  by  the  court,  notes,  S.  C. 
that  this  will  was  properly  executed,   and  attested,   under  the  g  ^^^j 
statute  of  frauds  and  perjuries. 

It  was  determined  by  the  Lord  Chancellor,  that  a  will  is  well  MS.  Rep. 
proved,  though  the  witnesses  did  not  see  the  testator  sign  his  Grayson  y. 
name  ;  if  he  declared  it  to  be  his  hand-writing  to  them,  and  they  ^^^^5"^ 
attested  it  in  his  presence,  and  in  the  presence  of  each  other.  ^6  G.  2. 

[Grayson  v.  Atkinson,  2  Ves.  454.  S.  C]  HAddy  v.  Grix,  8  Ves.  504.    Westbeech  v.  Kennedy, 
1  Ves.  &B.362.|| 

A  will  was  attested  by  three  witnesses,  in  the  presence  of  the   MS.  Rep. 
testator  and  of  each  other,  but  the  testator  did  not  write  his  name  ElHs  v,  Smith, 
or  put  his  seal  in  their  presence,  but  pointed  to  the  paper  and   g.'  ^^"^  '  ^^  ' 
said,  that  was  his  will,  and  he  had  wrote  it,  and  that  his  name,  [Dougl.  244. 
William  Ellis,  subscribed,  was  his  writing  and  name ;  and  laid  his  notes,  S.  C.] 
hand  on  the  seal,  and  said,  that  was  his  seal.     On  a  question  II i  j^f'^^' J""* 
in  this  cause.  Whether  this  will,  so  executed,  was  good  as  a  ^,  'xhurland^*^ 
revocation  of  a  former  will,  under  the  sixth  section  of  the  sta-  2  P.  Wms. 
tute  of  frauds  ?    Lord  Hardrjoicke,  assisted  by  Lord  C.  J.  JVilles,   509. 
Strange,  Master  of  the  Rolls,  and  the  Chief  Baron,  held  clearly 
that  it  was  ;  it  not  being  doubted  but  that  it  was  good  as  an 
oriirinal  will,    according  to  the  authorities  determined  on  this 
head,  that  the  owning  it  to  be  his  hand-writmg  was  sufficient. 

II So  where  a  will  of  lands  was  subscribed  by  three  witnesses  Whiter. 
in  the  presence  and  at  the  request  of  testator,  it  was  held  suf-  ^"""p^P'.  ^' 
ficiently  attested  within  the  statute,  although  none  of  the  wit-  jyiusgyn, 
nesses  saw  the  testator's  signature,  and  only  one  of  them  knew  q  Bing,  310. 
what  the  paper  was.|| 

The  testator  desired  the  witnesses  to  go  into  another  room,   2  Salk.  688. 
seven  yards  distant,  to  attest  his  will,  in  which  there  was  a  win-  Shires  v.  Glas- 

dow  broken,  through  which  he  might  see  them.    And  it  was  held,  ^°^^-  f!."  f  ^^" 

'  o  o      ^  "^    son  V.  Uncle 

that  this  will  was  well  attested  according  to  the  statute  of  frauds :   j  5,-0.  Ch.  ' 

for  though  the  statute  requires  attesting  in  the  testator's  presence.  Rep.  99. 

to  prevent  another  wall  from  being  obtruded  in  the  place  of  a  Lord  Thur- 

true  one,  yet  it  is  enouo-h  if  the  testator  might  see.     It  is  not    o^^e.  relying 
*^  ^  ^    ,  on  tii6  uiitiio- 

necessary  that  he  should  actually  see  them  signing  ;  for,  at  that  j-ity  of  this 

rate,  if  a  man  should  but  turn  his  back,  or  look  off,  it  would  case,  inclined 

vitiate  the  will :  and  the  signing  was  in  the  view  of  the  testator ;  to  think  a  wiH 

he 
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well  attesteJ,     he  might  have  seen  it,  and  that  is  enough.     So,  if  the  testator, 

where  tl)e  tes-  [jgjj^o.  ^1^]^   should  be  in  bed  and  the  curtain  drawn. 

tatnx  coiilil  ° 

Bee  the  witnesses  through  the  windows  of  her  carringe,  and  of  the  attorney's  office.] 

I  P.  Wms.  But,  where  one  devised  lands  to  J.  S.  and  his  heirs,  and  duly 

R^^d    ■  l-  •       subscribed  his  will  in  the  presence  of  three  witnesses ;  who,  for 
Broderick.  *      ^^^^  ^^^^  ^^  the  testator,  w^ent  down  stairs  into  another  room,  and 
attested  the  will  there,  which  was  out  of  the  presence  of  the  test- 
ator :  and  the  heir  at  law  was  prevailed  on  to  join  in  a  lease  and 
release  of  the  devised  premises,  in  trust  for  the  devisee ;  the  will 
and  the  release  were  both  set  aside ;  for  the  release  reciting  that 
the  will  was  duly  executed,  was  siiggcstiofalsi^  and  the  concealing 
from  the  heir,  that  it  was  not  duly  executed,  was  suppressio  veri; 
either  of  which  circumstances  are  good  reasons  for  setting  aside 
a  release  or  conveyance. 
Doe  d.Wrisht        ||And  if  the  testator  is  in  such  a  position  that  he  cannot  in  any 
V.  Mani'bld,      manner  see  the  witnesses,  the  will  is  not  duly  attested.    But  if  it 

1  Maule  «i'  b.  jg  attested  in  such  a  place  that  the  testator  77iai/  see  it  done,  this 
294.    Todd       •         re   •     .  ,1  ^  ^ 

V.  Earl  of         is  sufficient.  1| 

Winchilsea,  Moo.  &  Malk.  Cas.  12.     I^Iorrison  v.  Arnold,  IdYcs.  671. 
5  Lev.  1.  If  the  testator  writes  the  will  with  his  own  hand,  though  he 

Lemayne  v.  ^j^gg  ^^^  subscribe  his  name,  but  seals  and  publishes  it,  and  three 
\\(a)  Accord-  witnesses  subscribe  their  names  in  his  presence,  it  is  a  good  will  (a): 
ing  to  the  for  his  name  being  written  in  the  will  it  is  a  sufficient  signing : 
report  of  this  r^j^j  the  statute  does  not  direct,  whether  it  shall  be  at  the  top, 
case  in  tree-  hottom,  S^r. ;  and,  by  three  judges  against  one,  sealing  is  a  sign- 
Court  was  of  ing  ^'ithin  the  act.  And  note ;  it  is  not  said  in  the  act,  that  the 
opinion,  that  signing  shall  be  in  the  presence  of  the  three  witnesses  at  the  same 
if  the  testator  time, 
had  his  name 

on  a  stamp,  it  would  be  enough  if  he  impressed  his  name  instead  of  signing  it.  And,  in  Strange 
V.  Barnard,  2  Bro.  C.  C.  585.  it  was  held  that  stamping  was  equivalent  to  sealin_^.  By  the  civil 
law,  if  a  testator  could  not  write,  he  was  admitted  to  make  his  mark,  but  an  eighth  subscrib- 
intr  witness  (seven  being  the  ordinary  legal  number,)  was  called  in  to  subscribe  in  place  of  the 
testator.  Cod.  6.23.  l.|| 

Comyns'sRep.  J.  S.  before  the  statute  of  29  Car.  2.,  viz.  in  1668-9,  wrote  his 
197.  Pc^t^^.'^'-  will  with  his  own  hand  on  a  sheet  of  paper,  and  the  writing  went 
Ab^tit"^ Devise'  t°  ^^^^  bottom  on  one  side,  and  half-way  on  the  backside,  which 
(N),  7.  pi.  12.11  will,  at  the  end  of  it,  had  the  name  and  seal  of  J".  aS.,  and  notice 
It  was  insisted,  was  taken  in  his  own  hand  of  some  interlineations.  At  a  very 
that  upon  this  jj^ig  clistance  on  the  backside  of  the  same   paper,  a  codicil  was 

^^L^Jl?.t  \hnt    written,  which  extended  almost  to  the  bottom  of  the  same  back- 
apparent  tnat        ,        ,;    1  i       i  i  •  i  c         ^ 
the  codicil         Side  of  the  paper,  and  was  dated   1679,    which  was  alter  the 

was  written  statute  qfj'rauds,  and  had  the  name  of  the  devisor  subscribed,  and 

before  the  j^jg  ^^^^  affixed;  in  which  codicil  a  legacy  as  to  a  house  was  re- 

the'win^"for  voked,  and  the  same  was  thereby  devised  to  A.  for  life,  and  after 

otherwise  to  his  brothers  successively,  but  notice  was  not  taken  of  the  names 

there  was  no  of  his  brothers  in  the  codicil,  but  they  were  named  in  the  will, 

reason  that  ^j.  ^.j^^  ^^^  q£  ^-^^  ^j||  ^^^^  written,    "  Signed,  sealed,  and   pub- 

should^writT  "  lished,  as  my  last  will  and  testament,  in  the  presence  of  the 
their  names  "  same,  being  written  here  for  want  of  room  below."  This  was 
at  the  top  of     likewise  written  in  the  testator's  own  hand,  and  then  the  names 

of 
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of  the  three  witnesses  were   subscribed ;  two  of  those  witnesses  the  first  Bide 

were  dead,  and  the  third  was  produced  at  the  trial,  who  testified  "j^e  words''*" 

that  he  was  servant  to  the  testator  tor  four  years,  and  about  written  by  the 

twenty-seven  or  twenty-eight  years  ago,  he  and  the  other  two  testator's  own 

witnesses  were  called  uji  in  the  night,  and  sent  for  into  the  test-  hand  as  the 

ator's  chamber,  who  produced  a  paper   folded  up,  and  desired  f,!fj  i,ee"n  t\j^e, 

him  and  the  others  to  set  their  hands  as  witnesses  to  it,  which   if  the  codicil  * 

they  all  three  did  in  his  presence  ;  but  they  did  not  see  any  writ-  had  not  then 

ing,  nor  did  the  testator  tell  them  it  was  his  will,  or  say  what  is  ^^'^^  "P^"  _ 

was ;  but  he  believes  this  to  be  the  paper,  because  his  name  is   ^^^  jf^J^^^"  * 

there,  and  the  names  of  the  other  witnesses,  and  he  never  wit-  woukl  have 

nessed  any  other  deed  or  paper  for  the  testator ;  and  though  the  been  suffiL-ient 

testator  did  not  set  his  name  or  seal  to  the  will  in  tiieir  presence,   ''P°"|.n^l-°).'' 

yet  he  had  often  seen  him  write,  and  believes  the  whole  will  and  ^^^  witnesses 

codicil  to  be  of  his    hand-writtng.     And    Lord  Chief  Justice  to  attest  it. 

Z/rror  inclined  that  here  was  sufficient  evidence  to  find  the  codi-  The  witness 

cil  well  executed,  and  the  iury  found  it  accordingly.  ^'^°  *^3"*'  ^}^^^ 

'  J     ^  <=>  ^  tjjg  execution 

was  about  twenty-seven  or  twenty-eiiiht  years  ago  ;  which  time  is  subsequent  to  the  codicil. 
But  It  was  said,  the  execution  is  sufficient  within  the  statute;  for  there  is  no  necessity  that 
the  witnesses  see  the  testator  write  his  name;  and  if  he  writes  these  words,  "  Signed,  sealed, 
"  and  published  as  his  will,"  and  prays  the  witnesses  to  subscribe  their  names  to  that,  it  will  be 
a  sufficient  publication  of  his  will,  though  the  witnesses  do  not  hear  him  declare  it  to  be  his 
will ;  and  a  case  was  mentioned,  tletermined  by  Lord  Chancellor  Shaftesbury,  before  29  Car.  2. 
where  a  man  wrote  his  will  with  his  own  hand,  and  also  these  words,  "  Signed  and  published 
"  in  the  presence  of,"  and  no  witnesses  had  subscribed  it;  this  was  held  to  be  a  sufficient  pub- 
lication.    Ibid. 

A.  B.  made  a  will  or  testament  schedule,  all  of  his  own  hand-   sLd.  Raym. 

■writinor    as  follows  :  "  In  the  name  of  God,  Amen.     I  A.  B.  do   ^^|f'     J?^\^ 
II-  1  -11        1  r      n  c  T        -n   T   ^''  ijsrestora. 

"  make  this  my  last  will  and  testament  tor  tear  ot  mortality  till  i 

"  can  settle  it  more  at  large.  I  do  give  and  bequeath  1000/. 
"  unto  D.  P.  to  be  paid  by  my  executor  (or)  administrator:  and 
"  for  sure  payment  thereof,  I  do  charge  all  the  real  and  personal 
"  estate  which  I  have  in  the  woi'ld,  I  being  very  desirous  to 
*'  make  a  provision  for  the  said  D.  P.  for  several  good  reasons 
"  inducing  me  thereunto.  In  witness  v;hereof  I  have  hereunto  set 
"  my  hand,  this  present  7th  day  o^  December  ITOi.  Signed  A. 
"  B."  He  delivered  the  same  to  the  said  D.  P.,  and  about  a 
fortnight  before  his  death,  A.  B.  declared  he  had  left  with  D.  P. 
an  unquestionable  security  for  1000/.,  charged  upon  his  real  and 
personal  estate,  and  that  he  had  done  the  same  for  fear  of  mor- 
tality, till  such  time  as  he  could  make  a  full  and  complete  will; 
which  he  declared  he  would  do  as  soon  as  his  wife  was  brought 
to  bed,  but  that  he  waited  to  see  if  it  were  male  or  female.  He 
died  suddenly  6th  February  1794,  leaving  his  wife  then  lying  in 
of  a  daufjhter.  The  Jud<)fe  of  the  Preroo-ative  Court  q-ave  sen- 
tence  against  the  will,  and  pronounced  that  A.  B.  died  intestate. 
On  apjieal  to  the  delegates  (among  whom  were  Holt  C.  J.,  Price 
B.,  and  Judge  Dormer)  the  sentence  was  reversed,  and  they  pro- 
nounced for  the  will. 

A.   by  will  in  writing,  attested   by  three  witnesses,  devised   a   p^'?'!"'  ^^^' 
copyhold  estate  to  his  wife  ;  and  afterwards  the  testator  on  the   13"^!!^^* 
day  of  his  death,  directed  his  nephew  to  obliterate  some  devises, 

but 
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Comyns's 
Rep.  453. 
Limbery  et  al. 
and  Hide. 
llSee  Sikes 
V.  Snaith, 
2  Phil.  351. 
Wood  V. 


but  said  nothing  as  to  the  copyhold  devised  to  his  wife,  and  then 
caused  a  memorandum  to  be  written,  that  he  examined,  persued, 
and  approved  of  the  will  as  so  obliterated  and  altered  by  his 
nephew  in  his  presence,  but  did  not  republish  it  in  the  presence 
of  three  witnesses,  but  directed  his  nephew  to  have  it  written  out 
fair ;  but  before  it  was  brought  back  he  became  delirious ;  and 
this  was  held  a  good  will  as  to  the  copyhold. 

Testator  gave  instructions  to  make  his  will  of  his  real  and  per- 
sonal estate,  and  when  it  was  brought  to  him  he  made  several 
alterations,  and  then  wrote  the  whole  over  as  altered,  with  his 
own  hand :  this  being  found  in  his  study,  though  not  signed  or 
sealed,  was  held  a  good  will.  Note ;  the  first  sentence  was,  that 
he  died  intestate,  but  that  was  reversed  by  the  delegates. 


Wood,  1  Phil.  365  II 


Prec.  in  Chan. 
77.  Serjeant 
V.  Puntis. 


1  P.  Wms. 
740.     Long- 
ford v.  Eyre. 
The  proper 
way  of  exa- 
mining a  wit- 
ness to  prove 
a  will  as  to 
lands,  is  that 
the  witness 
should  not 
only  prove 
the  executing 
of  the  will  by 
the  testator, 
and  his  own 
subscribing  it 
in  the  pre- 
sence of  the 
testator,  but 
likewise  that 
the  rest  of 


A  will  of  lands  made  before  the  statute  of  frauds,  had  but  two 
witneasj^s,  and  the  testator  died  after  the  statute,  without  altering 
his  will,  and  his  Honour  thought  it  a  good  will  to  pass  the 
lands ;  but  the  other  side  insisting  to  have  it  tried  at  law,  he 
directed  it  accordingly. 

A  witness  proving  a  will  of  lands,  swears  that  he  subscribed 
the  will,  as  a  witness  in  the  same  room  with,  and  at  the  request 
of,  the  testatrix ;  two  others  swore,  that  they  saw  the  will  exe- 
cuted by  the  testatrix,  and  that  they  subscribed  the  same  in  the 
testatrix's  presence ;  a  fourth  witness  was  gone  beyond  sea,  and 
therefore  could  not  be  examined.  Co'Ji'per  C.  doubted  as  to  the 
proof  of  the  execution  of  this  will,  but  would  declare  no  opinion  on 
the  point  until  farther  application,  saying,  that  the  heir  at  law,  then 
an  infant,  might  by  that  time  come  of  age.  Afterwards  Lord 
Macclesfield  held,  that  the  bare  subscribing  by  the  witnesses  in 
the  same  room,  did  not  necessarily  imply  it  to  be  in  the  test- 
ator's presence,  for  it  might  be  in  a  corner  of  the  room  in  a  clan- 
destine fraudulent  way ;  and  then  it  would  not  be  a  subscribing 
by  the  witness  in  the  testator's  presence,  merely  because  in  the 
same  room;  but  that  here  it  being  sworn  by  the  witness,  that  he 
subscribed  the  will  at  the  testatrix's  request,  and  in  the  same 
room,  this  could  not  be  fraudulent,  and  was  therefore  well 
enough. 


the  witnesses  subscribed  their  names  in  the  testator's  presence;  and  then  one  witness  proves 
the  full  execution  of  the  will,  since  he  proves  that  the  testator  executed  it ;  and  likewise 
that  the  three  witnesses  subscribed  it  in  his  presence.  Per  Lord  Chan.  Macclesfield,  Id.  741. 
||As  to  the  proof  of  wills,  see  post.  (D)  in.|| 


Longchamp 
V.  Fish,  2  New 
R.  415. 


Right 
Dou^l 


'.  Price, 
241. 


II  Where  the  testator  was  blind  it  was  held  not  necessary  to 
read  over  the  will  to  him  before  execution  in  the  presence  of  the 
attesting  witness.  \\ 

[The  law,  as  stated  by  Lord  Macclesfield  In  the  last  case, 
seems  conformable  to  the  decision  of  the  Court  of  King's  Bench 
in  the  case  of  Right  and  Price,  in  which  the  court  held,  that 
corporal  presence  merely  was  not  sufficient,  unless  there  was 
likewise  mental  knowledge  of  the  fact.  In  this  case,  on  the  last 
dav  on  which  the  testator  made  an  effort  to  simi  the  will,  but 
failed,  the  witnesses  being  present,  the  form  of  an  attestation  was 

written 
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wi'itten  on  the  second  sheet,  and  they  put  their  names  to  it  in 
the  room  wliere  the  testator  lay,  but  he  was  in  a  state  of  insensi- 
bility. And  the  question  was.  Whether  this  will  was  duly  ex- 
ecuted for  passinr;  lands  according  to  the  statute  of  frauds?  In 
support  of  the  will  it  was  argued,  that  insensibility  was  something 
short  of  death,  and  if  the  testator  was  alive,  it  could  not  be  said 
that  the  will  was  not  attested  in  his  presence.  That  the  question 
was,  Whether  the  testator  having  done  all  that  was  necessary  on 
his  part,  and  the  attestation  having  been  made  according  to  the 
words  of  the  statute,  a  fair  transaction  should  be  set  aside  be- 
cause a  formality  required,  according  to  an  implied  intention  of 
the  legislature,  had  not  been  complied  with  :  that  it  did  not  ap- 
pear but  that  the  testator  might,  by  possibility,  have  opened  his 
eyes  while  the  witnesses  were  subscribing  their  names;  and  thati 
according  to  the  law  as  laid  down  in  Shires  and  Glascock,  would 
have  been  sufficient.  Sed  per  curiam, — The  court  will  lean  in 
support  of  a  fair  will,  and  not  defeat  it  for  a  slip  in  form,  where 
the  meaning  of  the  statute  has  been  complied  with:  this  was  the 
principle  of  Shires  and  Glascock's  case,  and  otlier  cases  of  that 
sort.  But  the  case  then  before  the  court  was  not  one  where 
there  was  a  measuring  cast  and  rooni  for  presumption.  All  the 
witnesses  knew,  at  the  time  of  the  attestation,  that  the  testator 
was  insensible.  He  was  a  log,  and  totally  absent  to  all  mental 
qualities.  That  it  was  usual  in  precedents  of  wills  to  say,  that 
the  witnesses  subscribed  at  the  request  of  the  testator:  that  indeed 
was  not  expressly  required  by  the  statute,  but  the  practice 
shewed  the  general  understanding,  and  the  nature  of  the  thing 
implied  a  request.  The  attestation  in  the  testator's  presence 
was  as  essential  as  his  signature,  and  all  must  be  done  while  he 
was  in  a  capacity  to  dispose  of  his  property.  In  this  case  the 
testator  could  not  know  whether  the  will  that  he  had  begun  to 
sign  was  that  which  the  witnesses  attested;  he  was  dead  to  all 
purposes  or,  power  of  conveying  his  property.] 

II  Whether  an  acknowledgment  of  the  witness  to  the  testator   See  Rob.  on 
of  his  hand-vrriting  to  the  attestation  is  sufficient,  seems  not  to   Wills,  124. 
have  been  expressly  decided,  though  it  would  seem  clearly  not 
according  to  the  words  of  the  statute,  jj 

It  has  been  determined,  that  a  trust  of  an  inheritance  must  be 
devised  in  the  same  manner  as  a  legal  estate.     Thus  where  — 

J.  S.  seised  of  lands  in  fee,  conveyed  them  by  lease  and  release  2  P.Wras.25s. 
to  trustees,  to  the  use  of  them  and  their  heirs,  in  trust,  that  (after  Wagstaff  v. 
such  monies  raised  as  therein  mentioned)  the  trustees  should  '^yaptaff.  And 
convey  to  A,,  his  heirs  and  assigns,  or  to  such  person  or  persons  heUl^that'L 
as  he  or  they  should  direct ;  the  monies  were  raised,  and  A.  by  the  will  did 
will  attested  only  by  two  witnesses  devised  the  premises  to  B. ;  not  refer  to 
Lord  Chan.  Macclesfield  said,  there  could  be  no  question  but  f'^*^  '^^^'^  ^^ 
that  a  trust  of  an  inheritance  could  not  be  devised  otherwise  than  \^^^  under- ' 
by  a  will  attested  by  three  witnesses,  in  the  same  manner  as  a  taken  to  de- 
legal  estate :  for  if  the  law  were  otherwise,  it  would  introduce  vise  the  land 
the  same  inconveniences  as  to  frauds  and  perjuries,  as  were  oc-  ^^  owner 
casioned  before  the  statute,  by  a  devise  of  the  legal  estate  in  fee-     '        ' 

Vol.  VIII.  G  g  simple. 
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out  any  rela-     simple.     Decreed  the  will  void,  and  that  the  trustees  should 

tion  had  to        convev  the  premises  to  the  testator's  heir  at  law. 
the  pretended  •'  ^ 

power;  this  made  it  much  stronger  against  the  will.  Ibid.  260.  —  It  was  said  a?-g.  that  this 
will,  thouah  not  good  by  way  of  devise,  should  le  so  by  way  of  appointment,  like  a  copyhold 
surrendered  to  the  use  of  a  will,  which  may  be  devised  by  a  will  attested  by  two  witnesses,  or 
one  witness  only.  But  his  lordship  said,  that  the  copyhold  passes  by  a  surrender,  and  not  by 
the  will,  and  that  if  this  matter  had  not  been  settled,  it  might  be  more  reasonable  to  say, 
when  I  have  surrendered  my  copyhold  to  the  use  of  the  will,  a  will  of  this  copyhold  shall  be 
so  executed,  and  in  such  manner,  as  by  the  act  of  parliament  a  will  of  lands  ought  to  be  ex- 
ecuted: but  this  case  having  been  ruled  otherwise,  he  said  would  not  shake  it.  Ibid.  2 5^. 
In  Hil.  \ac.  \T21,  his  Honour  admitted  it  to  be  settled  that  where  a  copyhold  in  fee  is  surren- 
dered to  the  use  of  a  will,  such  will,  though  executed  in  the  presence  of  one  or  two  witnesses 
only,  is  good,  because  it  passes  by  the  surrender,  and  not  by  the  will,  which  is  only  a  de- 
claration of  the  use  of  a  surrender  :  but  that  if  a  copyholder  be  seised  only  of  the  trust  or 
equity  of  redemption  of  the  copyliold,  and  devise  such  trust  or  equity  of  redemption,  there 
must  be  three  witnesses  to  the  will;  for  here  can  be  no  precedent  surrender  to  the  use  of  the 
will  to  pass  this  trust ;  and  the  trust  and  equity  of  redemption  of  all  lands  of  inheritance  are 
within  the  statute  of  frauds,  otherwise  great  inconvenience  would  ari»e  therefrom;  and  it  is  no 
prejudice  to  the  lord  to  comprize  the  trust  of  a  copyhold  within  that  statute,  because  the  per- 
son who  has  the  legal  estate  of  the  copyhold  is  tenant  to  the  lord,  and  liable  to  answer  all  the 
services.  Ibid.  261.  Anon.  —  But  in  the  case  of  Tuffhei  and  Page,  East,  1740,  Lord /Tarrf- 
wicke  was  of  opinion,  that  the  trust  of  a  copyhold  would  pass  by  a  will  not  attested  according 
to  the  statute  of  frauds,  as  a  copyhold  surrendered  to  the  use  of  a  will  would  do  ;  for  that  equity 
ought  to  follow  the  law,  and  make  it  at  least  as  easy  to  convey  a  trust  as  a  legal  interest : 
and  decreed  accordingly.  /6?V/.  at  the  bottom  of  the  p.  261.  ||See/>ci5^,  p.  452.;  andseeSoG.S. 
c.  192.,  by  which  a  disposition  by  will  of  copyholds  is  rendered  as  valid,  without  a  surrender 
by  testator,  as  it  was  before  with  one.|| 

Barnard.  Rep.  L^pon  an  issue  directed  out  of  Chancery,  wherein  the  question 
in  B.  R.  367.  y,'^s,  Vvliether  a  man  was  compos  or  not  at  the  time  of  executing 
Durrant.  '  ^^^^  will?  it  was  held  by  the  Chief  Justice,  that  it  was  not  neces- 
sary that  all  the  witnesses  to  the  will  should  see  it  executed  :  if 
one  of  them  saw  it  executed,  and  the  others  were  present,  he 
said  it  would  be  sufficient. 
2P.Wms.236.  J.  S.  possessed  of  a  term  of  five  hundred  years  in  Blackacre, 
Whitchurch  V.  afterward  purchases  the  fee-simple  in  i?.'s  name,  and  devises 
A  ill'^not'at'-  Blackacre  by  will,  all  of  his  own  hand-writing,  to  C.  in  fee ;  but 
tested, &c.asin  the  will  was  neither  dated,  subscribed,  nor  attested.  Decreed 
the  present  ^;^r  his  Honour,  that  as  this  was  a  term  which  would  have  at- 
case,  will  be  tended  the  inheritance,  and  in  equity  have  gone  to  the  heir,  and 
n?ss  a  term  in  ^^^  ^°  ^^^^  executor,  in  which  respect  it  was  to  be  considered  as 
gross;  but  not  P^i't  of  the  inheritance,  so  the  will  which  was  not  attested  by 
a  trust  of  a       three  witnesses,  as  the  law  required  it  to  be  when  land  was  to 

term  attend-      pass,  should  not  carry  this  term. 

ant  on  an  in-  '' 

heritance,  nor  consequently  the  term  itself.     Per  his  Honour,  Ibid.  23S.  —  A  will  not  attested 

as  the  statute  of  frauds  requires,  shall  not  pass  any  estate  of  which  the  heir,  as  heir,  would 

otherwise  have  had  the  benefit.     Per  his  Honour,  Ibid.  —  Gilb.  Rep.  in  Eq.  168.  S.  C.    2  Mod. 

Cases  in  Law  and  Equity,  124.  S.C.     URob.  on  Wilis,  1.  158.  162.|i 

Comyns*8  Upon  an  ejectment  by  the  heir  at  law,  the  question  for  the 

1^-  ■^'^'-  opinion  of  the  court  was.  Whether  it  should  be  left  to  a  jury  to 

James  determine,  whether  the  witnesses  to  a  will  (being  all  dead)  set 

their  names  in  the  presence  of  the  testator,  and  this  merely  upon 
circumstances  without  any  positive  proof?  Per  cur.,  —  This  is  a 
matter  fit  to  be  left  to  a  jury,  which  is  all  that  is  referred  to  the 
court.  The  witnesses,  by  the  statute  of  frauds,  ought  to  set 
their  names  as  witnesses  in  the  presence  of  the  testator;  but  it  is 
not  required  by  the  statute  that  this  should  be  taken  notice  of 
in  the  subscription  to  the  will ;  and   whether  inserted  or  not  it 

must 
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must  be  proved :  if  inserted,  it  does  not  conclude  but  it  may  be 
proved  contra,  and  the  verdict  may  find  contra:  then,  if  not  con- 
clusive when  inserted,  the  omission  does  not  conchide  It  was  not 
so,  and  therefore  it  must  be  proved  by  the  best  proof  the  nature 
of  the  thing  will  admit.  In  case  the  witnesses  be  dead,  there 
cannot  probably  be  any  express  proof,  since  at  the  execution  of 
wills  few  are  present  but  the  devisor  and  witnesses  ;  then,  as  in 
other  cases,  the  proof  must  be  circumstantial,  and  here  are  cir- 
cumstances. First,  three  witnesses  have  set  their  names,  and  it 
must  be  intended  they  did  it  regularly.  Secondly,  one  witness 
was  an  attorney  of  good  character,  and  may  be  presumed  to 
imderstand  what  ought  to  be  done  rather  than  the  contrary. 
And  there  may  be  circumstances  to  induce  a  jury  to  believe, 
that  the  witnesses  set  their  hands  in  the  presence  of  the  testator, 
rather  than  the  contrary ;  and  it  being  a  matter  of  fact,  it  was 
proper  to  be  left  to  them ;  as,  whether  the  livery  was  given  on  a 
feoffment,  when  no  livery  is  indorsed ;  whether  a  deed  was  ex- 
ecuted when  only  a  counterpart  was  produced,  Sfc.  And  the 
court  was  of  opinion,  that  the  plaintiff  ought  to  be  nonsuited. 

A  will  shall  not  be  read  on  proof  of  a  witness's  hand,  unless  Comyns's 
there  be  positive  proof  that  he  is  dead.  R.  614. 

Bishop  V.  Burton. 

Upon  a  trial  at  bar  concerning  the  execution  of  a  will,  it  did  Vin.  Abr.  tit. 
not  appear  upon  the  face  of  it,  that  the  attestation  of  the  wit-  Devise  (N),  9. 

nesses  was  made  in  the  presence  of  the  testator,  which  being  '^ '  \'        r,  * 

I                                               .    .           ,               ^  on  clem,  oi 
objected  to,  a  case  was  cited,  where  Lord  Chief  Justice  Eyre  Dalbv  v.  Paw- 
held  it  a  matter  proper  to  be  left  to  a  jury,  whether  they  believed  let.    ||2  Stra. 
it  to  be  so  done  or  not:  and  Mr.  Justice  Chapjiel  cited  a  case  to  ii*^^-  •'^•<^\; 
the  same  purpose,  quod  curia  concessit,  and  held  it  not  necessary  ^"^  ^^5    ^^^^ 
it  should  be  inserted  in  the  will,  that  the  attestation  was  in  the  WillesR.  i. 
presence  of  the  testator,  though  by  the  statute  it  is  necessary  it  Lord  Rancliif< 
should  in  fact  be  so  attested.  v.  Parkins, 

6  Dow.  202.|| 

If  a  copyholder,  after  admittance,  surrenders  the  lands  to  the  Barnard.  Rep. 

use  of  his  last  will,  and  by  his  last  will  gives  them  to  A.,  but  the  in  Chan.  1 1, 

will  is  not  attested  by  any  witnesses;  yet  A.  is  well  entitled  to  ^~-    Tnflnel 

.tu     I       1  D      T        I  rM  '         n  ^-  "3?e.  And 

the  lands.     Jrer  JLord  Chancellor.  j^jj,  loniship 

said,  that  the  reason  is,  that  the  party  is  in  by  the  surrender,  and  not  by  the  will,  and  therefore 
it  is  good,  though  there  be  no  witnesses  at  all ;  but  that  it  is  necessary  that  the  will  be  in  writ- 
ing, and  if  it  be  so,  it  is  sufficient,  if  it  be  signed  by  the  party;  and  so  it  is  where  a  person  is 
entitled  to  the  trust  of  a  copyhold,  though  there  were  no  surrender  at  all  to  the  use  of  the 
will,  nor  the  will  attested  by  any  witness,  yet  it  is  sufficient  to  give  the  trust  of  a  copyhold 
estate.  Per  his  lordship.  Id  ibid.  ||See  Noel  v.  Hoy,  5  Madd.  .33. ||  [The  necessity  that  a  will 
of  copyholds  should  be  in  writing,  is  questioned  by  Mr.  Watkinsin  his  Treatise  on  Copyholds.] 

A  surrender  was  made  of  a  copyhold  estate  to  trustees,  to  the  Select  Cases 

use  of  the  will;  which  was  made  with  only  two  witnesses  to  it.  '"  t"'ian.  42. 

It  was  admitted,  thiit  a  will  of  a  copyhold  estate  does  not  require  Wood^'Lord 

three  witnesses ;  but  this  is  a  devise  of  a  trust  relating  to  lands.  Chancellor 

so  within  the  very  words  of  the  statute  of  frauds  :  the  heir  con-  seemed  to  be 

trovertinff  the  surrender  and  the  will,  this  point  was  not  deter-   °/  opinion, 
_.       1    ,^.  ^        .  ,        ,  '  *  that  the  de- 

nuned,  but  two  issues  ordered.  ^.j.g  ^f  ^  ^^.^^^ 

must  ensue  the  nature  of  the  estate,  and  not  make  it  necessary  to  have  three  witnesses,  as  the 
copyhold  might  be  devised  without  three  witnesses;  but  this  may  be  a  question  to  be  deter- 

G  g   2  mined 
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mined  when  the  issues  are  tried.  Ibid.  —  Vin.  Abr.  tit.  Devise  (N),  1.  pi.  4.  S.  C.  states  it 
thus:  —  A.  seised  in  fee  of  copyhold  lands,  makes  a  surrender  to  the  use  oi'  B.  and  C,  and 
their  heirs,  to  the  use  of  his  will,  and  devises  the  land  to  D.  Parker  Chan,  was  of  opinion,  that 
the  circumstances  required  by  the  statute  29  Car.  2.  in  devises  of  lands,  ought  to  be  observed 
in  this  case  :  for,  by  this  surrender  the  fee  of  the  copyhold  was  in  the  surrenderors,  and  only 
a  trust  devised  by  the  will,  which  cannot  pass  by  the  devise,  without  the  circumstances  required 
by  the  statute  of  frauds,  in  relation  to  devises  of  lands,  be  duly  observed.  But  the  counsel 
insisting  that  a  devise  of  copyhold  is  not  within  the  statute.  Lord  Chancellor  said,  that  if  the 
surrender  had  been  only  to  the  use  of  the  will,  that  might  have  been  a  question  in  this  case, 
but  now  it  is  not;  however,  he  incUned  to  think  it  necessary  in  that  case,  but  would  not  de- 
termine that  point,  that  not  beini;  the  case  before  him. 
Hussev  v. 


Grills,  Amb. 
299.     Cook 
T.  Danvers, 
7  East,  299. 

Willan  r. 
Lancaster, 
5  Russell,  108 


II A  devise  of  a  customary  freehold  requires  an  execution  and 
attestation,  according  to  the  statute  of  frauds,  since  it  is  distin- 
guishable from  a  copyhold ;  but  it  has  been  held  otherwise  where 
there  is  a  custom  in  the  manor  to  surrender  such  customary 
estate  to  the  use  of  a  will. 

By  the  custom  of  a  manor,  the  legal  interest  in  customary 
lands  was  not  devisable,  but  was  transferrable  by  a  deed  of 
bargain  and  sale,  having  the  effect  of  a  surrender,  in  which 
the  operating  words  were  "  bargain,  sell,  and  surrender ;"  on 
presentment  of  which,  admittance  was  granted  to  the  alienee; 
but  an  equitable  interest  in  such  lands  might  pass  by  devise. 
A  tenant  of  the  manor  conveyed  his  customary  lands  by  bargain 
and  sale  to  a  trustee,  upon  trust  for  such  person  as  the  tenant, 
by  any  deed  or  instrument  in  writing,  or  by  his  last  will,  or  any 
codicil  thereto,  or  any  instrument  in  the  nature  of  a  last  will  or 
codicil,  to  be  by  him  legally  executed,  should  appoint  or  devise 
the  same ;  and  under  this  conveyance  the  trustee  was  admitted : 
it  was  held,  that  the  equitable  interest  in  the  lands  could  not 
pass  by  the  unattested  codicil  of  the  tenant.  1| 

A  will  made  beyond  sea,  of  lands  in  England,  must  be  attested 
b}'  three  witnesses. 

II  Lands  in  the  East  Indies,  held  by  a  tenure  of  the  nature  of 
Wo  ^  s  fee-simple,  do  not  pass  by  an  unattested  will,  but  descend  to  the 

Sheddon  v.       person  who  would  be  heir  at  law  in  Englatid.^ 
Goodrich,  8Ves.481. 

2  P.  Wms.  J.  S.  had  a  power  at  any  time  during  the  joint  lives  of  him 

^'^'-  Th™^'^'  and  31.  his  wife,  by  his  last  will,  or  any  writing  purporting  to 
land  &c  Lord  ^^  ^^^^  ^^^^  "^^'•^^'  under  his  hand  and  seal,  attested  by  three  or 
Cha.  King  said,  more  credible  witnesses,  (if  he  should  die  before  his  wife,  without 
any  issue  between  them  then  living,)  to  charge  lands  with  any 
sum  or  sums  of  money  not  exceeding  2000/.,  to  be  paid  to  such 
pe;'sons  and  in  such  proportions  as  he  should  appoint;  with  the 
like  remainder  to  31.  if  she  should  die  without  issue  in  the  life 
of  her  husband  J.  S.  There  was  no  issue  of  the  marriage;  and 
testator  should  j  g  ^  j^j^  j^^gj.  ^^jjj  -^^  writing  under  his  hand,  attested  by  three 
acknowled'^e  -^  "^      i     .         ^  i     i  -,•         i  •  e         j-  j      r 

the  name  to      Witnesses,  but  not  sealed,  recitmg  his  power,  d^-c,  disposed  oi 

2000/.  to  the  plaintiffs  (being  his  relations)  in  the  proportions 
therein  mentioned.  There  were  three  witnesses  to  the  will. 
Two  of  the  witnesses  swore  that  the  will  was  signed  by  the  test- 
ator, in  the  presence  of  all  the  three  witnesses ;  but  the  third 
swore,  that  the  testator,  having  written  and  signed  the  will 
before,  called  for  the  witnesses,  and  declared  that  writing  to  be 

hi? 


2  P.  Wms. 
293. 
Gardiner  v. 


that  though 
lie  himself 
inclined  to 
think  the  will 
of  the  lands 
good,  if  the 


be  his,  and 
the  witnesses 
should  sub- 
scribe in  his 
presence,  yet 
that  point 
should  be  re- 
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his  list  will,  and  that  all  the  three  witnesses  were  then  present,  served  to  the 
and  subscribed  their  names  in  his  presence.     Lord  Ciiancellor  cleteiidant; 
King  referred  it  to  the  judges  of  B.  B.,  who  determined  (on  he'look  thlr 
argument)  that  the  will  was  void  as  a  charge  for  want  of  being  ^ju  to  be  a 
sealed.  good  one,  and 

being  so,  to  be  a  good  charge.  But  in  the  case  of  Stonehouse  and  Evelyn,  in  proving  a  will 
disposingof  a  real  estate;  the  proof  was  full  thiit  the  three  subscribing  witnesses  did  subscribe 
their  names  in  the  presence  of  the  testatrix;  but  one  of  them  said,  he  did  not  see  the  testa- 
trix sign,  but  that  she  owned,  at  the  same  time  the  witnesses  subscribed,  that  the  name  signed 
to  the  will  was  her  own  hand-writing,  which  Sir  Joseph  Jekyll  held,  without  all  doubt,  to  be 
sufficient.  3  P.  Wms.  254.  And  ibid,  the  reporter  says,  that  on  his  mentioning  his  Honour's 
opinion  above  to  Mr.  Justice  Fortescue  Almid,  he  said,  it  was  the  common  practice,  and  that 
he  had  twice  or  thrice  ruled  it  so  upon  evidence  on  the  circuit ;  and  that  it  is  sufficient  if  one 
of  the  three  subscribing  witnesses  swears  the  testator  acknowledged  the  signing  to  be  his  own 
hand-writing:  and  it  is  remarkable,  that  the  statute  of  frauds  does  not  say  that  the  testator  shall 
sign  his  will  in  the  presence  of  three  witnesses,  but  requires  these  three  things  :  first,  that  the 
will  should  be  in  writing;  secondly,  that  it  should  be  signed  by  the  testator;  and,  thirdly,  that 
it  should  be  subscribed  by  three  witnesses  in  the  presence  of  the  testator. 

A  will  of  land  was  duly  signed  by  testatrix  in  the  presence  of  yjj,_  ^^r.  tit. 
A.^  and  also  published ;  w  hich  A.  wrote  the  will,   but  is  now  Devise  (N), 
dead  :  his  hand  was  proved.    After  this  the  testatrix  called  in  B.   lO-  Ca.  3. 
to  be  a  w'itness  to  the  will;  she  told  him  it  was  her  will,  and  pub-  fii^fi^tentnas 
lished  it  as  such;  after  this  she  called  in  C.  and  did  the  same,   that  all  the 
The  question  was.  Whether  these  witnesses  attesting  this  will  at  witnesses 
several  times,  though  all  in  the  presence  of  the  testatrix,  were  should  be  to- 
according  to  the  statute  of  frauds  and  perjuries  ?     Baron  Price  ^^^^  nuaht'tes- 
held  it  ill  (a),  at  Lent  assizes  at  Devon^  1717.  tify  for'^the 

other;  and  this  was  a  ready  way  to  let  in  fraud  and  perjury,  for  after  the  first  witness  had 
attested  it,  there  might  be  a  rasure  or  interlineation.    Per  Baron  Price.    Ibid. 

Lord  Keeper  Wright  held  a  publication  of  a  will  before  three  Pr-  Ch.  1 85- 

witnesses,  though  at  three  several  times,  ffood  within  the  statute,       °  .X*    ^' 

'  o  '  o  '    sons   hJoncs 

and  thought  the  writing  of  the  will  with  the  testator's  own  hand  v.  Lake,  sAtk. 

a  sufficient  signing  within  the  statute,  though  not  subscribed  or   176. ;  see  the 

1111"  .'-'  ..  j"f 

sealed  by  him  ;  but  doubted  whether  owning  the  subscription  to   doctrme  ot 

be  his  was  sufficient :  but  the  validity  of  the  will  is  a  question  at       ,  "V    ^^^ 
1  J  xi_      r  1       1  •        1       •^-    1  ^  "S  to  the  wit- 

law,  and  tnererore  ordered  it  to  be  tried.  nesses  attest- 

ing at  separate  times  stated.    1  Roberts,  124.  nota.^ 

If  a  man  draws  up  his  own  will,  and  sends  it  to  counsel  to  be  Vin.  Abr.  tit. 
advised  of  the  legality  of  it,  this  is  no  will,  unless  it  has  a  pub-  Devise  (N),  a. 
lication  after  he  receives  it  back  from  his  counsel.     If  after  his  ^  \^^^:.  >[  ull 
will  comes  from  counsel,  with  alterations  made  by  counsel,  the  fore  the  sta- 
party  puts  his  seal  to  it,  or  subscribes  his  name,  or  writes  upon  tute  of  frauds, 
it,  "  this  is  my  will ;"  though  there  be  no  witnesses  to  it,  yet  this  ^^  Car.2.1| 
is  a  good  publication,  because  any  of  those  declare  his  intent, 
that  it  should  be  his  will :  and  though  it  have  no  formal  beginning, 
but  begin,    "  also  I  give  and  bequeath ;"  and  though  there  be 
blanks  for  the  names  of  such  persons  as  he  says  he  has  made  a 
lease  or  feoffinent  to,  to  perform  his  will,  if  there  be  such  a  lease 
or  feoffinent,  this  is  a  good  will,  and  shall  direct  those  persons, 
to  whom  such  lease,  S^c.  is  made,  to  perform  all  things  according 
to  the  directions  of  such  will. 

If  a  testator  signs  his  will,  but  delivers  it  as  his  act  and  deed,   ,-      . ,      - 
yet  this  will  be  a  sufficient  publication.  Devise  (N),  7. 

Ca.  IS.  p.  125.     llThis  case  was  before  the  statute  of  fra'^'fl;^^  21)  Car.  2.j| 
G  g  3  [AVhere 
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Trimmer  v.  [Where  the  witnesses  were  deceived  by  the  testator  at  the  time 

Jackson  of  the  execution,  and  were  led  to  believe,  from  the  words  used 

4  burn  s  heel,    i      ^i      -      .    ^         ^  ^i  •  ,.    ,       .     '  ,        . 

Law,  117.  "y  ^"*^  testator  at  the  execution  ot  the  instrument,  that  it  was  a 

llSee  ;)£-;■  Lord  deed  and  not  a  will  (for  it  was  delivered  as  his  act  and  deed, 
Hardwicke  in  and  the  words  "  scaled  and  delivered  "  were  put  above  the  place 
3  AtV le'r'^'^'  ^^'^^''^  ^^^  witnesses  were  to  subscribe  their  names) :  it  was  ad- 
and  liob.  on  J^^S'^'-^  ^J  the  court,  as  it  is  said,  for  the  inconveniences  that 
Wills,  vol.  ii.  might  arise  in  families  from  having  it  known  that  a  person  had 
101 II  made  his  will,  that  this  was  a  sufficient  execution. 

Swinb.  52,^  So,  if  the  devisor  shew  the  will  unto  the  witnesses,  saying, 

Godb.  O.  Lj.  a  'pj^is  is  niy  last  will  and  testament,"  or,  "  herein  is  contained 
"  my  last  will,"  this  is  sufficient  without  making  the  witnesses 
privy  to  the  contents  thereof,  provided  the  witnesses  be  able  to 
prove  the  identity  of  the  writing ;  that  is  to  say,  that  the  writing 
shewed  is  the  very  same  writing,  which  the  testator  in  his  life- 
time affirmed  before  them  to  be  his  v.ill,  or  to  contain  his  last 
will  and  testament. 

And  a  publication  may  be  inferred  from  circumstances,  and 
will  have   the  same  force  to  render  the  instrument  valid,  as  if 
expressed  by  parol  declaration. 
Wallis  V.  Jn  a  case  which  came  on  at  the  assizes  at  Lincobi  before  Mr. 

A  n  ,!'»  -c  1     Justice  Denhon  and  a  special  iurv,  the  facts  were  these:  W.  made 

4liurnshccl.    ,  .        .,,.,.  ,         '        .  .■^     •'\         ,        ,      .  .        ,  .  , 

Law,  127.  "'s  will  in  his  own  hand-writing,  thereby  devising  his  real  estate, 

and  the  form  of  attestation  was  in  these  words,  "  signed.,  sealed, 
*'  published,  and  declared  for  the  last  "mil  and  testament  of  the  said 
"  W.  in  the  presence  qfiis"  I.  M.,  J.  W^.,  and  W.  P.  The  heir 
at  law  brought  an  ejectment ;  and,  to  prove  the  will,  the  devisee 
produced  W.  P.,  one  of  the  three  subscribing  witnesses,  who 
deposed,  that  about  Jidi/  1760,  J.  JV.,  then  butler  to  TV.  the  de- 
visor, came  and  told  him  that  he  must  come  to  his  master ;  that, 
upon  entering  the  room,  he  found  his  master  sitting  with  a  table 
before  him,  on  which  were  some  papers  open  ;  and  that  his  mas- 
ter called  him  and  the  said  J.  JV.  and  /.  M.  (then  his  house- 
keeper) up  to  the  table  to  him,  where  they  all  came ;  then  JV. 
further  addressed  himself  to  them  all,  desired  them  to  take  notice, 
and  then  took  a  pen,  and,  in  all  their  presence,  signed  and  sealed 
each  part  of  his  will,  and  laid  both  the  said  parts  open  and  un- 
folded before  them  to  subscribe  their  names  as  witnesses  thereto, 
which  they  all  did,  by  the  direction  of  the  said  JV.  in  his  presence, 
and  in  the  presence  of  each  other,  he  shewing  them  severally 
where  to  write  their  names.  But  that  the  said  JV.  otherwise  than 
as  above,  did  not  declare  or  publish  either  part  to  be  his  will,  or 
say  what  it  was.  The  counsel  for  the  plaintiff  contended,  that 
this  was  not  a  sufficient  proof,  by  one  witness,  of  a  complete  ex- 
ecution of  the  will :  and  they  produced,  on  the  other  hand,  the 
other  two  subscribing  witnesses,  who,  in  many  particulars,  did 
not  give  a  clear  and  distinct  evidence ;  and  could  not  recollect 
whether  they  had  signed  one  or  two  papers  ;  or  whether  then,  or 
at  any  time  before  the  said  JV.'s  death,  they  understood  what  they 
had  so  witnessed  to  be  JV.'s  will,  though  J.  JV.  seemed  to  admit 
he  conjectured  it  so  to  be.  But  both  J.  JV.  and  /.  M.  swore  that 
they  did  not  see  the  said  JV.  either  sign  or  seal  any  part  of  his 

will : 
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will :  that  i*.,  the  other  subscribing  witness,  was  not  at  that  time 
in  the  room,  when  (at  the  said  W.'s  desire)  they  wrote  their 
names  to  the  two  papers  as  they  then  appeared  ;  that  W.  did  not 
declare  or  publish  it  as  his  will,  nor  did  they  know  it  to  be  a  will. 
The  counsel  for  the  devisee  tiien  called  R,  P.  the  testator's  groom. 
who  swore,  that  one  morning,  in  the  beginning  of  Ji/ljj  1760, 
J.  W.  told  him,  that  his  master  had  much  wanted  him,  and  that, 
upon  his  the  said  R.  P.'s  offering  to  go  to  his  master  to  receive 
his  orders,  J.  W.  told  R.  P.  that  the  business  was  done,  and  that 
J.  P.  had  supphed  his  place,  and  that  he  the  said  W.  P.,  J.  /F!, 
and  /.  M.  had  that  mornintr  been  witnessin<r  their  master's  will. 
And  S.  being  called,  swore,  that  in  the  beginning  o^  July  1760, 
/.  M.  came  one  morning  after  breakfast  into  the  kitchen,  and 
told  her  that  she,  and  J.  W.  and  W.  P.  had  that  morning  wit- 
nessed their  master's  will,  though  he  had  not  told  them  it  was  so. 
Upon  the  state  of  the  evidence  on  both  sides,  it  was  insisted  for 
the  plaintiff,  that  as  the  law  stood  before  the  statute  of  frauds, 
publication  of  a  will  was  an  essential  part  thereof;  and,  if  so, 
there  was  nothing  in  that  statute  to  take  it  away:  and  it  was 
further  insisted,  that,  by  tlie  said  statute,  one  requisite  to  a  good 
and  valid  devise  of  lands  was,  that  it  should  be  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by  three  or  four  credible 
witnesses,  and  that  the  words  attested  and  subscribed  must  im- 
port, that  it  should  be  published  as  a  devise  or  will  by  the  testator, 
in  the  presence  of  the  witnesses.  On  the  contrary,  for  the  de- 
fendant, it  was  contended,  that  neither  before  nor  since  the  sta- 
tute, publication  was  necessary,  and  further,  supposing  any 
such  publication  was  necessary,  that  the  testator  had  used  words 
and  done  acts  which  amounted  to  a  publication  within  the  mean- 
ing of  the  statute,  which  had  not  directed  or  prescribed  any  par- 
ticular form  or  manner  in  w'hich  such  publication  should  be  made ; 
that  the  testator's  usinjr  these  significant  words  to  all  the  wit- 
nesses  when  he  called  them  up  to  the  will,  "  take  notice,"  and 
then  signing  both  parts  of  his  will,  and  then  delivering  both  the 
parts  thereof  to  the  witnesses  to  attest,  directing  them  where  to 
sign  their  names,  and  to  witness  each  part  under  the  common 
and  usual  form  of  attestation,  which  the  witnesses  did,  was  a 
sufficient  execution  and  publication  of  his  will;  the  woi'ds 
*'  sig7ied,  sealed,  published,  and  declared"  being  all  written  in 
the  testator's  own  hand-writing,  and  the  witness  P.  swearing  that 
both  parts  of  the  will  lay  open  to  the  inspection  of  all  the  wit- 
nesses w'hen  they  subscribed  their  names,  and  it  appearing,  by 
the  evidence  of  P.  and  Z).,  that  both  the  other  witnesses  had  de- 
clared that  they  had  been  attesting  IV.'s,  will.  And  they  said 
that  this  was  a  much  stronger  case  than  that  of  Peate  and  Ongly.  Svprh. 
And  Mr.  Justice  Denison  was  of  opinion,  that,  if  the  witnesses 
for  the  defendant  were  credited  by  the  jury,  this  was  a  due  exe- 
cution within  the  statute,  and  a  sufficient  publication  ;  and  the  jury 
found  accordingly  for  the  defendant.  But  the  plaintiff's  counsel 
insisted  that  the  point,  whether  a  good  publication  or  not,  should 
be  reserved  for  a  case  to  be  argued  above.  However,  the  mat- 
ter was  compromised  on  the  defendant's  remitting  the  costs. 

G  ir  r  An 
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Carleton  t.            An  illiterate  man  drew  up  himself,  and  wrote  on  two  sides  of 
Griffin,             ^  sheet  of  paper,  several  devises  and  bequests,  which  he  sub- 
scribed ;  but  they  were  neither  signed  nor  witnessed.     He  after- 
wards added  a  memorandum^  (so  called  by  the  testator  himself,) 
beijinnini;  at  the  end  of  the  second,  or  the  beorinnino;  of  the  third 
side  of  the  same  sheet  of  paper,  by  which  he  disposed  of  a  part 
his  personal  estate,  but  said,  that  he  did  not  mean  thereby  to 
disannul  any  part  of  his  former  devise  or  dispositions.    This  me- 
morandum was  subscribed  by  him  in  the  presence  of  three  wit- 
nesses, and  he  declared  it  to  be  his  last  will  in  their  presence, 
and  he  delivered  it  to  them,  and  desired  them  to  subscribe  and 
attest  it,  which  they  did  in  his  presence,  and  in  the  presence  of 
one  another.     The  Court  of  King's  Bench  held  this  to  be  a  suf- 
ficient publication  of  the  original  will  to  pass  the  real  estate.] 
''Vern.  441.           -^^^  uncle  having  devised  his  estate  from  his  nephew  and  heir 
Haynes  v.         at  law,  a  younger   brother  of  the  heir  at  law,  at  the  uncle's 
Haynes.            funeral,  snatched  the  will  out  of  the  hands  of  the  executor,  and 
(a)  A  will,        j.Qj.g  jj.  jj-j  jj^jijjy  small  pieces,  but  most  of  them,  and  particularly 
to  pieces  by      ^"^^  P^^^  wherem  was  the  devise  or  the  land,  were  picked  up  and 
rats  in  the  life  stitched  together  again  :  and  on  a  bill  to  have  the  will  established, 
of  the  devisor,  is  was  decreed,  that  the  devisee  should  (a)  hold  against  the  heir, 
II  by  joining      ^j^^j  j^g  ^.^^  convey  to  him,  although  there  was  no  direct  proof 
gether  the        made  that  the  heir  directed  the  tearing  of  the  will, 
contents  can  be  known,  will  be  good.     So,  if  a  will  continues  in  writing  at  the  death  of  the 
devisor,  though  gnawn,  burnt,  or  lost  after,  it  shall  stand  good^    Allen,  2.  55.     A  writing,  in 
form  of  an  indenture,  and  sealed  and  delivered,  if  proved  to  be  intended  a  will,  shall  be  good 
as  such.     1  Ch,  Cas.  248. 1  Mod.  117. 

3.  Of  the  Republication  of  a  Will.  —  What  will  amount  to  a 
Republication  :  and  where  a  Republication  will  make  a  Devise 
good. 

1  Vern.  330.  If  a  man  devises  certain  lands,  and  after  aliens  them  to  a 
Hall  V.  stranger,  and  repurchases,  and  after  shews  his  intent,  that  the 
Dunch.             ggj(j  ^yjjl  shall  be  his  will ;  this  is  a  new  publication,  and  the  lands 

shall  pass  by  the  devise, 
^y  So,  the  testator's   saying  his  will  was  in  a  box  in  his  study 

Cotton  and       amounted  to  a  new  publication. 

Cotton.  1  Freem.264.  states  it  thus:  —  A.  devised  his  lands  in  i>.  and  all  his  other  lands  unto 
his  wife,  and  after  purchased  other  lands,  and  then  discoursing  with  £.,  B.  desired  him  to  let 
him  have  those  new-purchased  lands  at  the  rate  that  he  bought  them.  A.  answered  no;  for 
that  he  had  made  his  will,  and  settled  his  estate,  and  intended  that  his  wife  should  have  his 
whole  estate.  The  court  strongly  inclined  that  this  was  a  new  publication,  and  applied  parti- 
cularly to  the  lands;  and  that  it  was  no  matter  for  alleging,  quod  dixit  animo  testandi,  for  that 
must  necessarily  be  intended,  when  the  discourse  had  particular  reference  to  the  will. 

2  Chan.  R.  1.38.  140.  S.  C.  says,  a  trial  at  law  having  been  had  upon  this  point,  a  special  verdict 
was  found  by  C.J.  North^s,  directions;  and  on  a  solemn  argument,  all  the  judges  of  C.  B.  held 
it  a  republication  of  the  will,  and  that  the  lands  belonged  to  the  wife,  and  that  the  Court  of 
Chancery  affirmed  the  judges'  opinion. 

1  Roll.  Abr.  If  a  man  seised  of  lands,  devises  all  the  lands  to  J.  S.  and  after- 

^^^"  wards  purchases  the  manor  of  Z).,  and  after  writes  in  his  will  that 

,/.  D.  shall  be  his  executor :  yet  this  is  not  any  new  publication, 

to  make  the  lands  pass. 
Id.  ibid.  But  if,  after  the  purchase  of  the  manor  of  D.  he  delivers  the 

first 
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first  will  as  his  will,  and  says,  that  it  shall  be  his  will,  without   i  Salk.  s.37. 
putting  any  words  thereto ;  yet  this  is  a  new  publication  to  make 
the  lands  newly  purchased  pass. 

So,  if  a  man  seised  of  lands  in  D.  devises  to  another  by  his  1  Roll.  Abr. 
will  in  writing  all  his  lands  in  Z).,  and  after  purchases  other  lands  GI8. 
in  Z).,  and  after  one  J.  S.  comes  to  him,  and  requests  him  to  give 
him  the  buying  of  the  lands  last  purchased  ;  and  he  answers  him, 
that  he  will  not,  but  that  his  intent  was,  that  those  lands  should 
go  to  his  executors  (the  devisee  being  made  executor  by  the  will) 
as  his  other  lands  should:  and  after  the  devisor  causes  a  codicil 
to  be  writ,  in  which  there  is  a  devise  of  several  personal  things, 
as  corn  and  implements  of  household,  and  annexes  to  it  his  first 
will ;  and  after  dies  without  other  publication ;  yet  this  shall  be 
a  sufficient  publication  to  make  the  lands  newly  purchased  to 
pass  by  the  will,  for  there  need  no  other  words  in  the  will  than 
there  were  before;  and  his  intent  appears  that  it  should  be  his 
will,  by  annexing  the  codicil. 

But  if  a  man  has  issue  of  two  daughters,  A.  and  B.,  and  he   l,-^^""-  f'^* 
devises  lands  to  A.  and  to  the  heirs  of  her  body,  and  for  want  of  ,^  y^^.^^  '^^^ 
issue  to  B.,  and  A.  dies  in  the  lifetime  of  the  testator,  leaving   Hutton  v. 
issue,  though  after  the  testator  annexes  a  codicil  to  his  will,  and  Simpson.  [Ld. 
thereby  disposes  of  some  part  of  his  personal  estate ;  yet  this  will   ^<=^"^^f"j 
not  amount  to  a  republication  of  the  will,  nor  give  any  title  to  the  thiTcase  in 
issue  of  A.f  though  the  testator  had  declared  in  his  will,  that  B.  the  Attorney- 
had  married  against  his  consent,  and  that  what  he  had  given  her  General  v. 
was  in  full  of  her  portion,  and  in  bar  of  any  further  part  of  his  Y^YV'"?' 
real  estate.  _  ,3^,^  «Yn^- 

"  Hutton  V.  Simpson,  it  is  said  that  annexing  a  codicil  to  a  will,  if  it  relates  only  to  personal 
"  estate,  will  not  operate  as  a  republication ;  but  I  am  of  opinion,  that  either  the  report  is 
"  mistaken,  or  that  it  is  not  law.  The  principal  question  was  not.  Whether  the  codicil  was  a 
"  republication  of  the  will?  but,  Whether  the  sense  of  the  words,  heirs  of  the  body,  could  be 
"  altered  by  the  death  of  the  testator's  daughter  in  his  lifetime?  and  the  testator  afterwards 
"  making  a  codicil,  held,  they  could  not ;  as  in  Stead  v.  Berrier,  2  Jon.  135."  His  lordship, 
therefore,  was  of  opinion,  that  a  will  of  lands  would  be  republished  by  a  codicil  that  related 
wholly  to  personalty,  provided  it  was  attested  by  three  witnesses,  grounding  himself  upon  this, 
as  Lord  Thurlow  observed,  that  where  the  testator  annexes  a  codicil  to  his  will,  he  treats  them 
as  one  instrument^  and  makes  them  so  from  that  time.  Lord  Thurlow  therefore  thought,  that 
where  a  testator  speaks  of  a  codicil  to  be  annexed  to  his  will,  he  speaks  again  of  his  wilt,  and  at 
least,  in  cases  of  personal  estate,  it  amounts  to  a  republication.  Coppin  v.  Fernyhough,  2  Bro. 
Ch,  li.  296.] 

It  has  been  doubted,  if  one  devises  a  lease  to  his  daughter,  2  Vern.  209. 
and  afterwards  renews  the  lease,  and  afterwards  adds  his  codicil 
to  his  v.ill,  without  taking  any  notice  of  the  lease,  whether  the 
renewal  of  the  lease  is  a  revocation,  and  whether  the  adding  of  a 
codicil  to  his  will  is  a  republication. 

It  has  been  said,  however,  that  if  a  codicil  be  executed  after         '  '  p  ^   " 
making  a  will  and  purchasing  lands,  it  will  amount  to  a  repub-   in  Cane.  Tr'm! 
lication,  and  pass  the  lands  purchased  after  making  the  will,  and  23G.2.  [Ambl. 
that  it  was  so  determined  by  all  the  judges  in  the  case  of  Acherley  ^£,-  ^-  ^-1 
and  Vernon ;  which  see,  infra.     Sed  qucere,  unless  it  appears  he  of  Acherle^'^v^ 
had  his  real  estate  under  consideration.  Vernon  is 

now  confirmed,  see  post.  p.  458.,  and  3  Young  &  J.  285.     1  Meriv.  285.1J 

A.  having  given  a  legacy  inter  alia  to  his  son  Joseph,  Joseph  MS,Rc|i. 

died. 
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Perkin<;  and 
iNIicclc- 
thwaite. 
Ill  P.  Wins 
275.S.C.II 


Cro.  Eliz.  422. 
Fuller  V. 
Fuller.  IJThe 
better  opinion 
seems  to 
be  that  of 
Gawdy  and 
Clinch,  that  it 
was  not  a  new 
publication. II 
1  Lev.  243. 
Strode  V. 
Berager. 

1  Veiit.  541. 

2  Jones,  135. 
Raym.  408. 


Comyns's  R. 
381.  Acherley 
V.  Vernon. 
[3  Bro.  P.  C. 
107.  S.C] 
/.  S.  by  will, 
dated  25th 
March,  1700, 
devised  all 
his  lands  to 
A.  his  nephew 
and  his  heirs, 
and  directed 
that  he  should 
take  the  sur- 
name of  Lyt- 
ton ;  and  his 
personal  es- 
tate be  devised 

to  Dame 

Russel,  his 
sister,  and  the 
said  A.,  and 
made  them 


died,  and  he  afterwards  had  another  Joseph,  and  then  by  a  codicil 
to  his  will,  confirminfT  his  will,  hetook  notice,  that  since  the  last,  it 
had  pleased  God  to  fjive  him  another  son,  and  gave  him  a  smaller 
legacy.  Determined,  that  this  was  a  republication  othis  will,  and 
amounted  to  a  substituting  of  the  second  Joseph  in  the  place  of 
the  first;  and  gave  him  the  first  legacy  as  well  as  the  second. 

If  a  man  has  issue  three  sons,  A.,  B.,  and  C,  and  devises  lands 
to  B.  in  tail,  remainder  to  C;  and  B.  has  issue  tw-o  sons,  and 
dies;  and  after  the  devisor  says,  "My  will  is,  that  the  sons  of  jB. 
"  shall  have  the  lands  devised  to  their  father,  as  they  should 
"  have  had  if  he  had  lived  and  had  died  after;"  and  then  the 
devisor  dies :  whether  this  should  amount  to  a  new  publication', 
duhitatur ;  two  judges  against  two. 

If  t7.  S.  has  issue  two  sons,  William  and  Robert,  and  Eobert 
has  issue  a  son  named  Robert,  and  J.  S.  devises  lands  to  his  son 
Robert,  and  his  heirs ;  and  by  the  same  will  gives  his  grandson 
50/.,  and  Robert  his  son  dies;  and  after  J.  S.  by  parol  republish- 
ing his  will,  says,  "  Robert  my  grandson  shall  take  by  my  will 
"  as  Robert  my  son  should  have  done : "  yet  the  grandson  shall 
not  have  the  lands,  for  lands  cannot  pass  but  by  will  in  writing; 
and  his  son  Robeti  cannot  import  his  grandson  Robert,  especially 
when,  by  the  same  will,  he  has  made  a  distinction  between  his 
son  and  grandson.  The  judgment  to  the  contrary,  given  by 
three  judges  against  the  opinion  o^  Scroggs  in  the  Common  Pleas, 
is  said  by  the  reporter  to  have  been  reversed  in  B.  R.  (as  he 
heard),  though  it  was  argued,  that  the  words  of  the  will  were 
proper  enough  to  pass  the  lands  to  the  grandson ;  for  that  the 
addition  of  gra?id  only  imported  a  distinction  between  father  and 
son  while  living;  but  that  the  father  being  dead  at  the  time  of 
the  republication,  the  grandson  might  properly  be  described  by 
the  name  of  son. 

J.  S.  by  a  will  dated  17th  Jan.  1711,  devised  to  31.  his  wife 
1000/.  per  annum  for  her  life,  to  issue  out  of  his  real  estate,  his 
capital  messuage  at  H.  Sec;  to  his  sister  E.  200/.  per  annum  for 
her  life;  and  1000/.  to  L.  her  daughter,  for  her  portion;  and 
after  other  legacies,  he  devised  the  residue  of  his  real  and  per- 
sonal estate  to  A.,  B.,  C,  D.,  and  F.,  and  their  heirs,  executors, 
and  administrators,  on  trust  to  vest  the  residue  of  his  personal 
estate  in  lands  of  inheritance ;  and  that  his  trustees  should  stand 
seised  and  possessed  of  his  real  and  personal  estate  to  the  uses  of 
his  will,  during  his  wife's  life;  and  after  her  decease,  if  he  should 
die  without  issue,  to  the  intent  that  his  freehold  and  leasehold 
estate,  and  the  lands  to  be  purchased,  should  be  settled  to  the 
use  of  the  defendant  G.  for  ninety-nine  years :  then  to  his  first 
and  other  sons  in  tail  male,  Sfc.  J.  S.  purchased  several  fee-farm 
rents,  assart  rents,  and  other  lands  and  tenements;  and  then  by 
a  codicil,  id  Feb.  1720,  being  two  days  before  his  death,  he 
recites  that  he  made  a  will,  dated  1st  Ja7i.  1711,  and  then  says, 
"  I  hereby  ratify  and  confirm  the  said  will,  except  in  the  alter- 
'•  ations  hereafter  mentioned.    The  portion  to  my  niece  L.  shall 

"  be 
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«'  be  made  up  6000/.,  and  what  I  have  given  to  my  sister  and  executors. 
"  niece  shall  be  accepted  by  them  in  satisfaction  of  all  they  may  Afterwards 
"  claim  out  of  my  real  and  personal  estate,  and  on  condition  -T-  S  pur- 
"  they  release  all  rioht,  S^x.  to  my  executors  and  trustees  in  my  ^^i|^^^^.  ^'^^^_ 
"  will  named  ;  and  thus  havinir  provided  for  my  sister  and  niece,  aempiion  of 
"  I  devise  all  the  lands  by  me  i)urchased  since  my  will,  to  my  some  mort- 
"  trustees  and  executors  in  my  will  named,  to  the  same  uses,   gages  in  fee, 
"  and  subject  to  the  same  trusts  to  which  I  have  mentioned  to  ''^^^^„^„f^^Q 
"  devise   the  manor  of  i^.  and  the  bulk  of  my  estate;  and   I  him  before  he 
"  revoke  that  part  of  my  will,  whereby  I  appoint  yi.,  B.,  and  C.  made  his  will, 
"  three  of  my  trustees  in  my  will ;  and  I  desire  K.  and  X  to  be  an^  loth  Jan. 
"  two  of  my  trustees,  and  devise  my  said  real  estate  to  them  pojif,';! attested 
"  accordingly."    Lord  Chancellor  Macclesfield,  20th  Sov.  1723,  by  three  wit- 
decreed,  that  the  will  was  confirmed  by  the  codicil :  that  J.  S.  nesses,  he 
sisnino-  and  publishincr  his  codicil  in  the  presence  of  three  wit-  says,  "  I  make 

OOP  o  '-  _ct   fnis  codicil 

nesses  was  a  republication  of  his  will,  and  both  together  made  ^^  ^y\^\(.\^  I  ^ill 
but  one  will;  and  by  the  said  will  and  codicil,  his  fee-farm  rents,  ..  5^.^11  be 
assart  rents,  and  lands,  contracted  to  be  purchased,  and  all  his  "  added  to 
real  and  personal  estate  (except  the  copyhold  purchased  before  "^  and  be  part 
his  will),  did  well  pass.    On  appeal  to  tiie  Lords,  the  decree  was  .;  ^.ii)"-\^.|,jch 
affirmed.  "  I  have  for- 

"  merly  made  "  And  Lord  Ch.  Cowper,  assisted  by  Sir  John  Trevor  Master  of  the  Rolls, 
and  Lord  C.J.  Trevor,  and  Tracey  J.,  16th  June,  1708,  decreed,  that  this  was  not  a  repub- 
lication. For  since  the  statute  29  Car.  2.  there  can  be  no  devise  of  lands  by  an  implied 
republication ;  for  the  paper  in  which  a  devise  of  lands  is  contained,  ought  to  be  re- 
executed  in  the  presence  of  three  witnesses.     Cited  org.  in  the  case  of  Acherley  v.  Vernon, 

as  the  case  of  Lytton  v.  Viscountess  Falkland';   vide  Comyns's  R.  38.3. A.  by  will,  dated 

nth  October,  1684,  only  executeil,  took  notice  that  his  lands  were  settled  upon  his  son  5. 
and  C-  in  tail  male,  and  then  devised  in  these  words  :  —  "In  case  my  sons  shall  have  no  issue 
"  male,  then,  for  the  preservation  of  mv  name  and  family,  I  devise  my  said  lands  to  my 
*•  brother  G.  and  the  heirs  male  of  his  body  issuing."  G.'died  in  the  life  of  the  testator, 
having  issue  a  son  ;  then  Lord  Lansdown,  by  "which  the  devise  to  G.  in  tail  male  lapsed.  Aug. 
15.  1701,  the  testator  sent  for  seven  persons,  and  said,  "  I  sent  for  you  to  be  witnesses  to  my 
"  will,  and  sometimes  to  be  witnesses  to  the  republication  of  my  will;"  and  then  took  a 
codicil,  dated  same  day,  in  one  hand,  and  the  will  in  the  other,  and  said,  "  This  is  my  will 
"  whereby  1  have  settled  my  estate,  and  I  publish  this  codicil  as  part  thereof;"  and  then  signed 
the  codicil  which  lay  on  the  table  with  the  will,  in  the  presence  of  the  witnesses,  who  sub- 
scribed it  in  his  presence.  By  this  codicil  he  devised  in  these  words :  "  Whereas  I  hereto- 
"  fore  made  my  will,  dated  11th  Oct.  1684,  which  I  do  not  intend  wholly  to  revoke;  but  in 
"  regard  to  the  many  accidents  and  alterations  in  my  family  and  estate,  L  by  this  codicil,  which 
"  I  appoint  to  be  taken  as  part  of  my  will,  devise  as  follows;"  and  then  devised  several 
manors,  &c.  to  his  son  B.  in  fee,  and  1000/.  per  annum  to  his  nephew,  then  Lord  Lansdown, 
for  life-  He  then  put  the  will  and  codicil  together  in  a  sheet  of  paper,  and  sealed  them  up  in 
the  presence  of  the  same  witnesses ;  but  the  will  was  not  unfolded  in  their  presence,  nor  did 
any  of  them  write  their  names  as  witnesses  on  or  under  the  will,  or  on  the  same  paper;  but  on 
the  codicil  only.  And  Parker  C.  J.  and  the  whole  court  held  this  no  republication.  For  since 
the  Stat.  29  Car.  2.  there  shall  be  no  re[)ublic:ition  by  implication  ;  but  the  will  must  be  re- 
executed,  otherwise  a  devise  of  lands  shall  not  be  good.     Comyns's  R.  384.      Vide  10  :Aod..  96. 

Since  the  29  Car.  2.  the  same  forms  are  necessary  to  the  republishing  o^'  a  will  a>  to  the 

first  making  of  it.  Resoh'ed  j)er  Lord  Ch.  Cowper,  Trevor  C.  J.,  and  Tracy  i.  Vide  10  Mod. 
R.  98.  [In  the  principal  case,  however,  it  is  clear  that  Lord  Macc/esjield  did  not  adhere  to  the 
rule'  he  laid  down  in  Lord  Lansdown's  case,  because  the  will  was  there  (in  the  principal  case) 
held  to  be  republished  without  re-execution,  and  consequently  must  have  been  republished, 
notwithstanding  the  Statute  of  Frauds,  by  implication.  Per  Loi-d  Commissioner  Eyre,  4  Bro. 
Ch.  R.9.]     l|See  Piggott  v.  Waller,  7  Ves.  98.,  and  post,  46l.\\ 

[So,  one  devised  his  manors  to  A.,  B.,  and  C,  and   all   his  Potter  and 
messuages,  lands,  tenements^  and  hereditaments,  in  the  county  of  ^°^  ^^'  ^     ^' 

,  or 
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Gibson  V. 
Montfort, 
1  Ves.  489, 
493.  and  Pot- 
ter V.  Potter, 
supra. 


Doe  on  dem. 
Pate  V.  Davy, 
Cowp.  158. 


,  or  elswhere  in  any  part  o^  England ^  subject  to  an  annuity, 

to  the  use  of  P.  for  life,  remainder,  Sfc.  and,  afterwards,  entered 
into  an  agreement  for  the  purchase  of  lands;  and  then  made  two 
codicils,  the  latter  of  which  was  on  a  separate  paper.^  and  though 
not  dated,  was  agreed  to  have  been  made  about  four  or  five  days 
before  his  death  ;  and  recited  therein  that,  having  in  his  will 
appointed  several  limitations  and  remainders  of  his  estate,  some 
of  which  were  not  agreeable  to  his  present  intent,  he  revoked  so 
much  as  should  be  found  inconsistent  with  that  codicil,  ratifying 
and  confirming  the  other  parts  which  should  not  interfere  there- 
with. This  paper  was  attested  as  "  signed,  sealed,  and  pub- 
*'  lished,  and  declared  by  the  testator,  as  a  codicil  to  his  last  will 
"  and  testament."  It  being  contended,  that  the  first  codicil 
would  not  amount  to  a  republication  of  the  will  as  to  the  lands 
newly  purchased,  the  agreement  respecting  them  not  being  to  be 
carried  into  execution  until  subsequent  to  the  date  thereof;  the 
question  was.  Whether  the  last  codicil,  which  was  subsequent  to 
the  time  stipulated  for  carrying  the  agreement  into  execution, 
was  a  republication  of  the  will  as  to  these  lands  ?  And  it  was 
contended,  that  it  could  not  be  a  republication,  because  it  was 
not  by  way  of  indorsement,  or  annexed  to  the  will,  or  shewn 
that  the  will  itself  was  at  that  time  before  the  testator.  But  Sir 
John  Strange,  Master  of  the  Rolls,  was  of  opinion,  that  notwith- 
standing these  objections,  the  latter  codicil  amounted  to  a  repub- 
lication ;  because  it  was  an  express  declaration,  that  the  rest  of 
his  intent,  not  inconsistent  therewith,  should  continue  and  be 
confirmed :  and  his  Honour  said,  that  it  might  be  mischievous 
to  hold  that  no  republication  could  be  but  by  the  testator's 
taking  the  will  in  his  hands  and  republishing  it  by  an  indorse- 
ment on  it,  or  annexing  the  codicil  to  the  will  itself;  the  person 
intending  to  republish  might  be  at  a  distance  from  the  will  itself, 
or  might  not  have  it  in  his  pov/er,  by  its  being  in  custody  of 
another ;  and  the  testator  might  know  the  substance,  though  he 
could  not  repeat  the  particulars. 

And  it  was  admitted  by  the  counsel,  in  the  case  of  Gibson  and 
M-ontfm't,  that  if  there  was,  in  a  codicil,  a  general  clause  of  con- 
firmation of  a  will ;  as  if  the  testator  therein  say,  "  I  confirm  my 
"  'will,''  this  would  make  that  codicil  amount  to  a  republication; 
because  it  would  be  the  same  as  if  the  testator  had  republished 
every  devise  in  the  will  over  again.  And  of  that  opinion  was 
Lord  Hardii'icke. 

This  point  was  also  so  decided  in  the  case  of  Doe  on  the  de- 
mise of  Pate  against  Davy.  There  D.  by  will,  in  176*7,  after 
giving  several  legacies,  made  the  following  residuary  devise: 
"  And,  as  to  all  the  rest  and  residue  of  my  estate,  of  what  na- 
"  ture,  kind,  and  quality  soever,  I  give,  devise,  and  bequeath 
*'  the  same  unto  W.  P.,  &c.  according  to  the  nature  of  the  re- 
"  spective  estates."  The  testator  then  purchased  some  custom- 
ary estates,  and  afterwards  surrendered  them  to  such  uses, 
intents,  and  purposes  as  he  should  by  his  last  will  and  testa- 
ment in  writing  thereof  direct,  limit,  and  appoint.     He  then 

made 
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made 'a  codicil,  by  which,  reciting  that  he  had,  by  his  will,  de- 
vised all  his  fee-farm  rents  in  manner  therein  mentioned,  he  de- 
vised the  same  to  C.  D.,  &c.,  and  then  proceeded  as  follows: 
"  I  do  hereby  ratify  and  confirm  all  and  every  the  gifts,  devises, 
"  and  bequests  contained  in  my  said  will,  except  what  I  have 
"  hereby  altered.     And  I  do  desire,  that  this  present  writing 
"  may  be  annexed  to,  accepted,  and  taken  as  a  codicil  to  my 
"  will,  to  all  intents  and  purposes."      And  the  question  was, 
Whether  the  execution  of  the  codicil,  subsequent  to  the  purchase 
and  surrender  of  the  copyhold  estates,  amounted  to  such  a  re- 
publication of  the  will  as  to  pass  them?    In  favour  of  the  heir  at 
law,  an  attempt  was  made  to  distinguish  this  case  from  that  of  a 
devise  of  freehold,  upon  thj  ground  that  at  the  date  of  the  will 
the  testator  had  no  copyhold  estate,  clearly  then  he  had  no  in- 
tention to  pass  any  estate  of  copyhold  to  the  devisee.     Then  he 
afterwards    purchased  the  lands    in  question,  and  surrendered 
them  to  S2ich  mcs  as  he  should  declare  by  his  last  "will,  not  to  the 
USES  DECLARED  or  to  be  declared  by  his  last  will.     He  then  made 
a  codicil,  by  which  he  ratified  and  confirmed  every  gift  in  his 
will,  except  what  he  had  particularly  altered  by  it.     This  then, 
it  was  said,  was  a  ratification  only  of  what  he  had  before  ex- 
pressly given  by  his  will.     But  the  will  contained  no  gift  or  de- 
vise of  any  copyhold  lands,  nor  did  the  codicil  refer  to  any ;  on 
the  contrary,  it  was  clear  that  the  only  object  the  testator  had  in 
adding  the  codicil  was,  to  make  the  particular  alteration  there 
mentioned;  consequently  the  copyhold  lands  were  undisposed  o^ 
and  the  heir  at  law  was  entitled  to  them  by  descent.     Sed  pe?' 
curiam, — The  case  of  Acherley  and  Ver7ion  is  in  point,  that  the 
codicil,  reciting  that  the  testator  had  made  his  will,  and  ratifying 
and  confirming  it,  in  the  alterations  aforementioned,  was  a  repub- 
lication of  the  will,  and  both  together  made  but  one  will,  whereby 
the  lands  purchased  after  the  will  passed. 

And  Lord  Hard-wicke,  in  the  above-mentioned  case  of  Gibson  Gibson  v. 
and  Montfort,  thought  that  if  the  proposition  there  admitted  was   Montfort, 
law,  then  any  other  words  that  amounted  to  a  confirmation  of  a  ^  ^^^^-  ^^^• 
will  would  do  as  well  as  words  expressly  confirming  it.     And,   '*^^'  ^'  *"P^"' 
therefore,    that  the  codicil  in  the  principal  case  reciting,    that 
*'  whereas  the  testator  had,  by  his  last  will  of  such  a  date,  given 
"  and  devised  to  his  executors  a  sum  of  money  in  trust  for  A. 
"  and  another  in  trust  for  B.  he  revoked  those  legacies,  and 
"  DESIRED  that  writing  should  be  a  further  part  of  his  said  last 
"  w^ll  and  testament,"  amounted  to  a  republication  to  give  the 
will  operation  upon  lands  sjibsequently  purchased,  under  a  sweep- 
ing clause,   "  as  to  all  the  rest,  residue,  and  remainder  of  the 
"  testator's  real  and  personal  estate  of  what  nature   and   kind 
"  soever ; "    for,  his  lordship  said,  though  there  were  not  the 
words,  I  confirm  viy  "doill,  yet  there  were  the  words  I  desire,  S)-c.; 
between  which  and  an   actual  confirmation  there  seemed  very 
little  distinction.     But  the  case  going  off  upon  another  ground, 
no  judgment  was  given  thereupon. 

A.  B.  by  will  devised  his  real  estates  to  certain  uses.     After-  Jackson  v. 

wards, 
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2  Ves.  650.11 
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Crow,  4  Bro. 
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S.  c.ii 
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wards,  by  deed,  he  conveyed  them  to  the  same  uses,  until  he 
married,  and  then  to  new  uses.  After  the  execution  of  the  deed, 
but  before  marriage,  the  testator,  by  a  codicil,  attested  by  three 
witnesses,  and  entitled,  A  codicil  xvhich  I  direct  mid  desire  to  be 
annexed^  and  taken  and  considered  as  jjat-t  of  my  last  isoill, 
makes  a  farther  disposition  of  a  part  of  his  personalty,  and  im- 
poses a  forfeiture  on  any  person  who  should  disturb  his  wife ; 
after  the  codicil  he  marries.  Lord  Northington  was  very  clearly 
of  opinion,  that  the  codicil  was  a  republication  of  the  will,  being 
declared  to  be  part  of  it,  and  annexed  to  it. 

JV.  B.^  being  seised  and  possessed  of  real  and  personal  estate, 
made  his  will  duly  attested  to  pass  real  estates,  and  thereby  gave 
and  devised  all  his  messuages,  Sfc.  and  all  other  his  real  estate 
situate  at  F.  or  elsewhere  to  the  plaintiffs  in  trust  to  sell,  and  dis- 
pose of  the  money  arising  from  the  sale  in  the  manner  thereby 
directed  :  after  making  the  will,  the  testator  made  a  codicil  thereto, 
bearing  date  the  5th  November  1785,  not  duly  attested  to  pass 
real  estates,  by  which  he  made  some  provisions  in  consequence 
of  the  marriajje  of  one  of  his  daujrhters.  After  the  making  and 
publication  of  his  will  and  such  first  codicil,  he  bought  the  equity 
of  redemption  of  an  estate  then  in  mortgage  for  a  term  of  500 
years  ;  and  the  fee,  subject  to  the  term,  was  afterwards  conveyed 
to  him.  After  this  transaction,  he  made  another  codicil  to  his 
will,  dated  27th  October  1788,  whereby  he  made  some  alterations 
in  the  state  of  his  affairs,  and  disposed  of  a  leasehold  estate  :  but 
the  codicil  did  not  mention  the  lands  purchased  since  the  date  of 
the  will,  and  concluded  thus  :  "  In  witness  whereof  I  the  said 
*'  testator  JV.  B.  have  to  this  my  writinjr  contained  in  this  and 
"  part  of  the  preceding  sheet  of  paper,  which  I  declare  to  be 
"  a  codicil  to  my  said  last  will  and  testament,  and  which  is  to  be 
"  accepted  and  taken  as  part  thereof,  set  my  hand,"  S^c.  The 
execution  of  this  last  codicil  was  attested  by  three  witnesses.  The 
first  was  begun,  and  partly  written  on  the  last  sheet  of  the  testa- 
tor's will,  and  was  a  continuation  from  the  foot  of  the  said  will, 
and  the  second  codicil  was  begun,  and  partly  written  on  the  last 
sheet  of  the  first  codicil,  and  was  a  continuation  from  the  foot  of 
the  said  first  codicil,  and  the  will  and  codicils  were  annexed  to 
each  other  by  or  at  the  request  of  the  testator.  It  was  deter- 
mined, that  the  last  codicil  in  this  case  amounted  to  a  republica- 
tion of  the  will,  and  acted  upon  the  after-purchased  estate.  Lord 
Commissioner  Wilsofi  observed,  that  the  testator  saying,  "  I  desire 
"  the  codicil  shall  be  part  of  my  will,"  was  equivalent  to  saying, 
"  they  shall  be  one  instrument." 

\\Robert  Piggott  by  his  will  of  4th  December,  1824,  devised 
all  his  real  estates  in  Salop  not  settled  on  his  eldest  son,  and  all 
his  manors  and  real  estate  in  the  counties  of  JVar-xick,  Nortkamp- 
ton^  Huntingdon^  and  Cambridge,  to  trustees  and  their  heirs,  upon 
trust,  in  case  his  personal  estate  should  be  deficient  to  raise  a 
sum  adequate  to  pay  his  debts,  and  the  remainder  to  be  for  his 
eldest  son  Robert  Pis"ott  for  life,  and  after  his  decease  in  trust 
for  the  first  and  every  other  son  of  Robei-t  Piggott  successively  in 

tail 
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tail  male,  remainder  to  testator's  right  heirs  for  ever ;  and  he 
gave  to  his  two  daughters  5000/.  a-piece,  and  by  a  codicil  duly 
executed  to  pass  real  estate,  he  recited  the  will  and  made  alter- 
ations in  the  legacies  given  by  it.  On  the  2'2d  February,  17S6, 
the  testator  purchased  and  had  conveyed  to  him  the  remaining 
third  of  the  manor  of  Che&tcrton  in  Hwitinfidonshire  (he  having 
before  only  two  thirds  of  it) ;  and  by  a  codicil  of  26th  June,  1 742, 
"  made  and  published  by  me  Robert  Piggott,  &c.,  and  to  be 
"  annexed  to  my  will  and  made  part  thereof  to  all  intents  and 
"  purposes,"  the  testator  revoked  the  legacies  given  by  his  will 
and  former  codicil  to  his  daughter  Frances,  antl  directed  only 
100/.  to  be  paid  to  her  in  lieu  thereof.  The  question  arising, 
whether  the  second  codicil  had  the  effect  of  republishing  the 
will  so  as  to  pass  the  estate  purchased  in  1736,  Sir  William 
Grant  M.  R.,  after  a  review  of  the  cases,  determined,  cm  the 
authority  of  Barnes  v.  Croixi,  that  the  will  was  repubhshed  by 
the  codicil. 

So  also,  where  a  testator  made  three  codicils  of  different  dates.  Guest  v. 
indorsed   on   the   back   of  his   will,  and   the  two  first  referred  Willasey, 
to  lands  purchased  since  the  will,  and  disposed  of  them  accord-  ^i    "°'  ''^^' 
ing  to  the  directions  of  the  will  respecting  the  testator's  general   afterwards  on 
estate,  but   they  were   attested   b}^  only  two   witnesses,  and  the  the  case  being 
third  codicil  simply  appointed  a  new  executor  in  room  of  one  remitted  to 
named  in  the  second  codicil,  and  was  attested  by  three  witnesses  :   fU^^?'*!,    l|  •  j 
it  was  held,  that  the  third  codicil  was  a  republication  of  the  will  codicil  was  a 
and  of  the  second  codicil,   and  that  the  lands  acquired  subse-  republication 
quently  to  the   will   passed  according  to  the  disposition  of  the  °'  "^.'^^  ^'''^'^» 
will  as  to  the  testator's  lands  in  general.  oBing.  6i4. 

A  codicil,  therefore,  properly  executed,  makes  the  will  speak  Goodtitle  r. 
(as  it  is  expressed)  at  the  date  of  the  codicil,  unless  a  contrary   Meredith, 
intention  appear.  2Maule&S. 

^  ^  5.  J  and  see 

Duffield  V.  Elwes,  3  Barn.  &  C.  751 .    Rowley  v.  Eyton,  2  Meriv.  128. 

But  if  the  will  had  reference  to  a  power  existing  at  its  date, 
but    extinguished    previous    to    the    codicil,     the     codicil    can- 
not have  the  effect  of  republishing  the  will,  although  another 
power  is  substituted  for  that  which  was   extinguished.     Thus,   Holmes  v. 
where  a   man  by  his  marriage  settlement,   having  a  power  to  Coghill,  7  Ves. 
charge  a  sum  of  2000/.  on  certain  premises,   made  his  will  ac-  499. ;  and 
cordingly,  disposing  of  this  sum,  and  afterwards,  by  a  subsequent  v\fiikfi^s^  ^* 
settlement,  extinguished  his  former  power,  and  created  to  himself  ]oEast,'242. 
a  new  power  of  charging  the  same  sum  on  other  property,  and 
afterwards  made  a  codicil  with  three  witnesses,  making  no  men- 
tion of  the  power;    Sir  W.  Grant  M.  R.  held  clearly,   that  the 
power  itself  being  gone  before  the  death    of  the   testator,  the 
will  had  nothing  to  operate  upon,  and  could  not  be  applied  to 
the  new  power.     It  is  true,  he  observed,  a  codicil  has  the  effect 
of  republishing  a  will,  and  makes  it  speak  at  the  time   of  the 
republication.    But  here  the  will  speaks  only  of  the  power  given 
by  the  marriage  settlement,  which  was  as  much  gone  as  if  it  had 
never  existed.    It  was  a  ne-w  power  for  a  ne'^  consideration,  affect- 
ing different  estates. 

The 
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Bowes  V.  The  effect  of  a  codicil  upon  a  will  in  making  it  speak  as  to  all 
ct'^Pun  500°*'  P^'^F^^^'ty  possessed  at  the  date  of  the  codicil  may  be  restrained  by- 
Parker  v.  the  manner  in  which  the  codicil  is  expressed.  Thus,  where  the 
Biscoe,  codicil,  reciting  the  devise  by  the  will,  revoked  the  same  as  to  two 
8  Taunt.  699.  of  the  trustees,  and  then  devised  the  said  lands,  ^c,  lands  pur- 
Deirmei-  chased  between  the  will  and  codicil  were  adjudged  not  to  pass. 

3  Young  &  J.  285. 

Broome  v.  Where   a  will,    containing  a  general  devise  of  the  testator's 

Aionck,  estate,  is  republished,   an  estate  contracted  for  after  such  devise 

Hulme  V.    '       will,  in  equity,  pass  in  virtue  of  such  republication.  || 
Heygate,  1  Meriv.  285.',-  flj  '  'J 

Heylin  v.  J.  H.  being  seised  in  fee  of  certain  freehold  lands  called  A., 

Heylin^Cowp.  pj^^.j-  thereof  situate  in  the  county  of  E.  and  other  part  thereof  in 
1  TermR^455  ^^^^  county  of  C,  and  being  likewise  seised  of  certain  other  lands 
n.  (/).  8  Ves.  called  B.,  partly  freehold  and  partly  copyhold,  in  the  county  of  jE., 
286.  11  East,  duly  made  and  published  his  last  will,  bearing  date  1 3th  March, 
^^^•n  1732,  and  thereby  devised  «// his  messuages,  lands,  tenements, 

and  hereditaments,  as  well  freehold  as  copyhold,  situate,  lying, 
and  being  in  the  counties  of  S.,  jE.,  and  C,  or  either  of  them,  to 
his  wife  for  life,  and  after  her  decease  to  various  uses  :  and  de- 
vised all  the  rest  and  residue  of  his  real  and  personal  estate  to  his 
wife,  her  heirs,  executors,  and  administrators,  and  appointed  her 
his  sole  executrix.     The  testator,  at  the  time  of  making  his  will, 
was  mortgagee  out  of  possession  of  three  fifth  parts  of  certain 
copyhold  premises  holden  of  the  manor  of  D.  in  the  county  of  E., 
which  he  afterwards  purchased,  and  was  admitted  to  on  20th 
October,  1735,  and  in  the  same  year  purchased  one  other  fifth  part 
of  the  same  premises  ;  all  of  which  he  surrendered  thus :  "  To 
"  the  uses,  intents,  and  purposes,  declared  or  to  be  declared  in 
"  and  by  his  last  will  and  testament."  —  In  the  year  1736  he  di- 
rected a  50/.  legacy  to  be  struck  out  of  his  will,  and  subscribed 
the  following  memorandum  in  the  presence  of  two  witnesses  : 
"  September  31st,  1736.    The  50/.  legacy  to  the  poor  of  the  parish 
**  of  TV.  scratched  out  as  above,  was  done  in  his  presence,  and 
*'  by  his  immediate  order,  he  having  paid  it  himself."    The  test- 
ator died  the  following  year,  without  revoking  or  altering  his  will, 
or  making  any  codicil  thereto,  except  the  codicil  or  testamentary 
declaration  above  mentioned.     On  a  question  sent  out  of  Chan- 
cery, Whether  the   copyhold  lands   to  which  the  testator  was 
admitted  the  20th  October,  1735,  and  which  he  surrendered  to 
the  use  of  his  will,  were  subject  to  any  of  the  uses  mentioned  in 
his  will  of  the  13th  March,  1732?    The  Court  of  King's  Bench 
certified,   that  the  surrender  did,  by  express  reference  to  the 
uses  declared  by  the  will,  adopt  and  apply  the  words  of  the  will 
to  these  copyhold  lands,  as  if  the  testator  had  been  seised  thereof 
at  the  time  of  making  his  will;  and  therefore  they  were  subject 
to  the  uses  to  which  all  the  testator's  copyhold  lands  in  the 
county  of  E.  were  devised  by  his  will.     Lord  Ma7isfield's  words 
in  delivering  the  opinion  of  the  court  deserve  attention :  "  The 
"  stating  the  nature  of  a  republication  will  go  a  great  way  in 
"  the  construction  of  this  surrender.     When  a  man  republishes 

"  his 
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**  his  will,  the  effect  is,  that  the  terms  and  words  of  the  will 
*'  should  be  construed  to  speak  with  ref^ard  to  the  property  he 
*'  is  seised  of  at  the  date  of  the  republication,  just  the  same  as  if 
"  he  had  had  such  additional  property  at  the  time  of  makinfT 
"  his  will.  Therefore,  if  one  devises  lands  by  the  name  of  /?., 
"  C,  and  D.,  and  purchases  new  lands,  and  republishes  his  will, 
*'  the  republication  does  not  concern  such  new  lands,  because 
"  the  will  speaks  only  of  the  particular  lands  B.,  C,  and  D. 
*'  But  if  the  testator  in  his  will  says,  I  give  all  my  real  estate, 
"  a  republication  will  affect  such  newly-purchased  lands,  because 
"  it  is  then  the  same  as  if  the  testator  had  made  a  new  vv-ill. 
"  Apply  this  rule  to  the  case  of  a  surrender,  and  I  am  of  opinion 
"  that  the  surrenderor  may  express  himself  so  as  to  make  it 
"  relate  to  a  will  actually  made ;  and  that  the  copyhold  lands  so 
"  surrendered  will  pass  by  it.  Suppose  a  testator,  seised  of 
"  copyhold  lands,  makes  his  will  without  a  surrendei',  if  he 
"  afterwards  surrender  them  to  the  use  of  his  will,  such  sur- 
*'  render  will  clearly  make  his  will  good,  and  is  effectual  to  pass 
"  them ;  because  it  only  obviates  the  mode  and  form  of  convey- 
"  ance.  What  has  the  testator  done  here?  having  made  his 
*'  will  and  declared  his  lands  to  uses,  he  surrenders  his  newl}'- 
"  purchased  copyhold  lands  to  the  uses,  intents,  and  purposes, 
"  declared  or  to  be  declared  in  his  will :  it  is  precisely  the  same 
"  thing  as  if  he  had  said,  —  *  And  whereas  I  have  made  a  will 
"  '  so  and  so,  and  devised  all  my  estate  to  J.  S.  to  such  and  such 
"  *  uses,  I  mean  these  newly-purchased  lands  should  pass  to  the 
"  '  same  uses.'  I  cannot  possibly  make  a  doubt  as  to  the  con- 
"  struction :  and  there  was  no  occasion  to  strike  out  the  legacy 
"  of  50/.,  unless  he  intended  that  particular  part  of  his  will 
"  should  be  cancelled,  and  the  rest  stand."] 

It  was  determined  upon  the  opinion  of  all  the  judges,  that  if  a  MS.  Rep 
will  be  made,  and  afterwards  another  will  without  cancelling  the  Phipps  y.  An- 
former ;  and  then,  by  an  act  subsequent  to  both,  the  first  will  be  ^'^^^7' "^ 
conrirmed,  the  ImiUations  m  that  will  so  conrirmecl  will  take  j^^^^  1751, 
place:  and  also,  that  if  there  are  two  inconsistent  wills  of  the   [.sBro. P. C. 
same  date,  neither  of  which  can  be  proved  to  be  last  executed,   ^5.  S.  C] 
they  are  both  void  by  the  common  law  for  uncertainty,  and  will 
let  in  the  heir  at  law ;  and  also,  that  although  the  wills  are  dated 
the  same  day,  the  limitations  may  take  place  if  they  are  consistent 
in  both,  to  the  disinherison  of  the  heir  at  law :    and  upon  this 
opinion,  the  order  appealed  from,  which  was  a  dismission  of  the 
plaintiff's  bill  in  the  Court  of  Exchequer  in  Irehmd^  was  con- 
firmed in  favour  of  Lord  Anglesey^  by  the   House  of  Lords. 
Vide  the  printed  copy. 

II  Where  a  testator  makes  two  wills,  the  latter  of  which  is  Glazier  v. 
inconsistent  with  the  former,  if  he  afterwards  destroy  the  second  ^p^'^,'\^^ 
will,  leaving  the  first  in  a  })erfect  state,  the  original  will  has  been      '"^'""  ""^  ^' 
held  to  be  set  up  again  ;  which  doctrine  seems  to  stand  upon  this 
principle,  —  that  the  first  will,    being  ambulatory  during    the 
testator's  life,  is  in  existence  without  any  alteration  at  the  time 
when  its  operation  is  to  begin ;  and  that  which  was  to  be  de- 
VoL.  VIII.  H  h  structive 
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structive  of  its  operation  is  out  of  the  way  at  the  moment  when 
it  was  to  have  its  destructive  effect. 
Monck  V.  But  if  a  legacy  given  by  will  be  adeemed,  a  codicil,  ratifying 

&  b" -08^  ^^^^  and   confirming  the  will,' has  not   the  effect  of  setting  up^he 
andseeliob.     a^leemed  legacy. || 
on  Wills,  2.  168. 

2.   Wiat  shall  be  deemed  a  good  TVill  in  Writing  of  Goods  and 

Chattels. 

Sliep.  Abr.  14.       If  it  be  a  will  of  goods  and  chattels,  and  be  complete,  there 

ro(\Tcstamcnt,  must  be  an  executor  named  in  it,  and  that  executor  that  is  named 

must  be  capable  of  the  executorship;   for  this  is  the  principal 

thing  in  it.     And  be  there  never  so  many  legacies  given,  and  no 

executor  made,  this  will  is  but  a  codicil,  and  cannot  be  properly 

called  a  testament;   for  here  the  party  dies  intestate,  and  an 

administration  of  the  goods  must  be  granted:  but  where  there  is 

an  executor,  although  there  be  no  legacy  given,  yet  it  is  properly 

said  to  be  a  testament. 

Rob.  on  Wills,        H  Unless  a  will  of  personalty  is  made  and  proved  according  to 

1.  183.  the  forms  required  by  the  nineteenth,  twentieth,  and  twenty-first 

sections  of  the  statute  of  frauds,  29  Car.  2.  c.  3.,  above  set  out 

as  to  nuncupative  testaments,  or  unless  it  is  the  case  of  a  soldier 

on  actual  military  service,  within  the  twenty-third  section,  such 

will  of  personalty  must,  under  the  operation  of  the  statute,  be  in 

writing. 

Godolph.O.L.       But  it  may  be  effectual  without  the  name  or  seal  of  the  test- 

V^^^^-  ^-21.     ator,  provided  the  hand-writing  can  be  proved:  and  it  is  good 

4?>""^Gilb  R.     ^"t^^^  hand-writing  of  another  person,  if  signed  by  the  testator, 

260.  2  Phill.*     or  without  his  signature,  if  it  can  be  shewn  to  have  been  made 

R.55i.iPhill.  according  to  his  instructions,  and  to  have  received  his  appro- 

^•o65.  bation. 

See  the  cases  -^s  to  the  form  of  the  instrument,  the  ecclesiastical  courts  are 
stated  in  Lin-  not  scrupulous.  A  memorandum,  or  scrap  of  paper,  though 
bury  V.  Hyde,  unsigned  and  undated,  written  by  a  person  in  contemplation  of 
Cox  v.  Bass^et  ^^^^^■>  ^^^^  '^'^^^'^  ^  design  to  make  it  operative  after  that  event, 
.?  Ves,  JLin.     '  n^ay  be  proved  as  testamentary. 

158.  Matthews  v.  Warner,  4  Ves.  200.  Harris  v.  Bedford,  2  Phill.  R.  177.  Chaworth  v. 
Beach,  4  Ves.  565.  Thomas  v.  Wall,  3  Phill.  R.  23.    Frisweli  v.  Moore,  3  Phill. R.  135. 

Griffin  V.  But  if  the  paper  is  left  unfinished  by  the  testator  when  he  had 

Gnffin,  cited     an  opportunity  of  finishing  it,   or  if  it 'carry  on  the  face  of  it  evi- 
and*^see  9  Ves.  ^^^"^^  ^^  ^"  intention  to  perfect  it  by  some  further  solemnity,  it 
249.    1  Dow.    will  not  be  received  as  a  testamentary  disposition. 
R.437.    lMeriv.505. 

Huntington  v.  But  the  mere  intention  to  have  the  paper  copied  is  not  such  a 
2PhiH"R%"i3'  furtlier  solemnity,  if  the  testator  is  prevented  by  death  from  ex- 
and  see  5  Id!^  ecuting  a  fair  copy. 

See  Nichols  v.       The  mind  and  intention  apparent  in  the  paper  are  every 

NichoUs,  thing,  and  the  form  is  comparatively  nothing. 

3  Phill.  R.  ISO. 

Druce  V.  De-         Even  if  a  testator,  by  a  paper  subsequent  to  his  will,  say  that 

nison,  GVes.  he  has  becjueathed  property  by  the  will,  which  is  not  bequeathed 

^^Tho-^oUr''^  l^y  it,  the  paper  may  be  proved  as  a  testamentary  paper,  and  the 

^^     '    ''  *  property 
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property  may  pass  by  it.     And  if  the  instrument  is  in  form  of  a    i  Phill.  R- }•; 

»*'»•*-»  •  ■■  "11    find  SOP  ^  \  GS 

deed  of  giit,  if  its  purpose  is  testamentary  and  not  to  operate  till  ^  ^  ^^g' 
death,  the  Ecclesiastical  Court  will  grant  probate  of  it.  i  Phin.  216. 

2Phill.  575. 

No  particular  materials  are  requisite  for  the  writing  of  the   1  Pliill.  i. 
paper ;  it  may  be  in  pencil  or  in  ink  ;  but  when  the  question  is,   ^  il    j  p[^;ij 
whether  it  is  a  final  testamentary  disposition,  or  a  mere  memo-  j^'^  ~~^ 
randum,  preparatory    to  some  foi'mal  disposition,  the  circum- 
stance of  its  being  in  pencil  or  ink  is  material :  and  the  will  may 
be  in  the  shape  of  answers  to  questions,  provided  it  appear  to 
be  spontaneous. 

It  has  been  regretted  by  Lord  Eldon,  in  a  case  where  the  tes-  5  Ves.  2S0. 
tator  left  four  inconsistent  testamentary  papers,  and  probate  was 
granted  of  all  of  them,  that  the  provisions  of  the  statute  of  frauds 
do  not  apply  to  wills  of  personalty.  || 

See  Titles  "  Executors  and  Administrators"  and  "  Le- 
gacies," and  Burn's  Ecclesiastical  Lati:^  tit.  Wills  (8th  edit.). 

3.   IVJiat  shall  be  sicffkient  Proof  of  a  Will. 

A  written  will,  when  it  is  written  with  the  testator's  own  hand,  Swinb.  part  4. 
proves  itself,  and  therefore  needs  not  the  help  of  witnesses  to   §28.  and  part 
prove  it;  and  for  this  cause,  if  a  man's  will  be  found  written  fair  _^r^.  xhe 
and  perfect,  with  his  oww.  hand,  after  his  death,  although  it  be  law  in  these 
not  subscribed  with  his  name,  sealed  with  his  seal,  or  have  any  particulars, 
witnesses  to  it,  if  it  be  known  or  can  be  proved  to  be  his  hand,  JJ^Jlh  o7/a;S*  ^ 
it  is  held  to  be  a  good  testament,  and  a  sufficient  proof  of  itself;   ^^  j^  altered 
but  if  it  be  sealed  with  his  seal,  and  subscribed  with  the  name  of  by  29  Car.  2. 
the  testator,  and  can  be  proved  by  witnesses,  it  is  the  more  au-  c. .-.  before 
thentic;  and  when  it  is  found  amongst  the  choicest  evidence  of  taken  notice 
,  (-111  •      ^        f       1  •     •       I  0'>  which 

the  testator,  or  last  locked  up  in  a  sate  place,  it  is  the  more  n^^kes  it  ne- 

esteemed ;  for  if  it  be  written  in  another  hand,  and  the  testator's  cessary  for  the 
hand  and  seal,  or  one  of  them,  not  to  it,  although  it  be  found  in  'ivill  to  be 
such  a  place  as  before,  yet  some  proof  will  be  expected  of  it  ![{^^f "1"^.  ^ 
further  by  witnesses  in  that  case ;  and  if  writing  be  found  under  ^j.  some  one 
the  testator's  own  hand,  yet  if  it  be  but  a  scribbling  writing,  in  his  pre- 
written  coi:)y  wise,    with  a  great  distance  between    every  line,   sence,  and  to 
without  any  date,  in  strange  characters,  with  many  interlinea-  pe  suDscnoea 
tions,  and  lying  amongst  his  void  papers,  or  the  like;   this  will  cence  hv  three 
not  be  esteemed  a  sufficient  will,  nor  a  good  proof  of  it,  but  it  witnesses. 
shall  be  accounted  rather  a  draft  or  image  of  the  testator's  will, 
for  a  direction  to  him  after  to  make  his  will  by;  and  yet  it  it 
can  be  proved   that  the  testator  did  declare  himself  that  this 
should  be  his  will,  this  will  be  a  good  will,  and  a  good  proof  of  it. 

If  it  be  proved,  that  the  testator  said  his  testament  was  in  such   id.  ibid. 
a  schedule,  in  the  hands  of  J.  S.j  and  J.  S.  produce  a  writing, 
deposing  it  to  be  the  same,  this  is  a  sufficient  proof:    but  if 
he  says  withal,  it  is  written  with  his  own  hand,  then  it  seems 
some  other  proof,  as  by  comparing  lands,  or  the  like,  that  it  is  * 

his  hand  wherein  it  is  written,  vvill  be  expected. 

If  the  witnesses  will  prove  the  writing  produced  to  be  the  last    -cl-  ibid. 
will  of  the  testator,  or  that  he  said  it  was,  or  it  should  be  his  last 

H  h  2  will, 
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Ogle  V.  Cook, 

1  Yes.  177. 
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Atkinson, 

2  Ves.  454. 
Townshend  v. 
Ives,  1  Wils. 
216.  iJHarris 
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vr'iW,  or  that  it  was  the  same  writing  that  was  shewed  to  them, 
and  whereimto  they  are  witnesses,  although  they  never  heard  it 
read,  or  set  their  hands  to  it,  it  is  a  sufficient  proof. 

Where  there  is  no  question  or  opposition  moved  or  had  about 
or  against  a  will,  there  the  oath  of  the  executor  alone  is  esteemed 
a  sufficient  proof  of  it,  and  in  that  case  regularly  no  other  proof 
is  required ;  and  where  more  proof  is  necessary,  it  is  in  the  dis- 
cretion of  the  ordinary  what  proof  to  admit  or  allow ;  and  those 
witnesses,  for  number,  nature,  and  quality,  or  such  other  proof 
that  he  deems  and  accepts  for  sufficient,  is  sufficient;  and  the 
will  so  proved  by  such  witnesses,  or  such  other  proof,  is  suffi- 
ciently proved. 

[The  doctrine  above  stated  applies  only  to  a  will  of  personal 
estate ;  for  if  a  bill  be  brought  to  establish  a  will  of  real  estate 
against  an  heir,  all  the  witnesses,  if  living,  must  be  examined  as 
to  the  sanity  of  the  testator.  And  this  rule  is  so  strictly  insisted 
upon  by  courts  of  equity  {a),  that  they  will  not  dispense  with  it, 
though  the  heir  at  law,  by  his  answer,  state,  that  he  believes  the 
will  to  have  been  duly  made,  ^r."] 

3  P.  ^Vms.  92, ;  and  see  Powell  v.  Cleaver,  2  Bro.  C.  C.  504.  And  Lord  E/don  C.  held,  that 
on  an  iss^de  devisavit  velnon  directed  by  the  Court  of  Chancery,  all  the  witnesses  to  the  will  must 
be  examined.  Bootle  v.  Blundell,  Coop.  C.  C.  136.  19  Ves.  494.  S.  C;  and  see  Wood  v. 
btane,  8  Price,  613.  Bat  in  a  late  case,  where  on  such  an  issue  only  one  witness  was  ex- 
amined, Sir  J.  Leach  M.  R.  refused  the  heir-at-law  a  new  trial  on  that  ground.  Wright  r. 
Tatham,  1850.||  {a)  Potter  v.  Potter,  1  Ves,  274.  The  discovery  of  the  insanity  of  the  testa- 
tor has  occasioned  the  setting  aside  of  a  will,  even  after  twenty  years'  possession  under  it, 
and  that  too  against  a  purchaser.   Squire  v.  Pershall,  8  Vin.  Abr.  169.  pi.  13. 

\v-^^'if™^  ^'  II  Where  the  evidence  proves  the  execution  of  the  will,  but  the 

1  Russell' S'^G    ^^^'^^sses  have  not  been  examined  as  to  the  sanity  of  the  testator, 

the  cause  will  be  adjourned  at  the  hearing,  and  liberty  given  to 

exhibit  an  interrogatory  to  prove  his  sanity. 

A  will  of  real  estate  cannot  be  proved  on  a  reference  before 

the  master.  II 

All  persons,  male  and  female,  rich  and  poor,  are  esteemed 
competent  witnesses  to  prove  a  will,  save  only  such  as  are  in- 
famous, as  perjured  persons,  and  the  like;  and  such  as  want 
understanding  and  judgment,  as  children,  infants,  and  the  like; 
and  such  as  are  presumed  to  bear  affection,  as  kindred,  tenants, 
servants,  and  the  like,  [a)  A  legatee  is  reputed  a  competent 
witness  to  prove  any  other  part  of  the  will  but  his  own  legacy,  or 
to  prove  any  thing  against  himself  touching  his  own  legacy,  but 
not  otherwise ;  and  therefore,  where  there  are  two  witnesses  of  a 
will,  wherein  either  of  them  have  somewhat  bequeathed  unto 
himself,  this  will  cannot  be  sufficiently  proved  for  those  legacies, 
but  for  the  rest  of  the  will  it  may  be  sufficiently  proved.  But  see 
l^iosted. 

[It  has  been  a  considerable  question,  who  those  witnesses  were 
that  are  described  in  the  act  by  the  word  "  credible,"  as  will 
appear  from  the  following  cases:  T.  Z,  seised  of  hereditaments 
in  fee,  made  his  will,  and  thereby  devised  the  same  to  W.  H.  and 
his  heirs,  and  signed,  sealed,  and  published  the  will  in  the  pre- 
sence of  three  witnesses,  who  subscribed  the  same.  One  of  the 
witnesses  was    IV.  H.   the  devisee.     It  was  objected,  that  this 

devise 
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ilevise  was  void,  W.  H.  not  being  a  credible  witness  thereto  under  j^qih^  i,i  the 
the  statute  of  frauds.     On  the  part  of  the  devisee  it  was  contended,  last  reporter, 
that  the  will  was  good  notwithstanding  the  statute,  for  the  devi-  ^^'^  ^^^^  '^ 
see  was  a  man  of  indisputable  credit:  that,  though  he  could  not  ggverat  points- 
be   sworn  upon  a  trial,  yet  it  could  not  be  said  but  that  there  particularly 
were  three  witnesses  to  the  will,  and  that  the  will  had  been  well  by  statin<r  that 
proved  by  the  other  two  witnesses:  that  there  was  a  difference  his  credibility 
between  a  matter  which  went  to  the  credit  of  a  witness's  testimony,  Ln'^fej^upon' 
and  a  matter  which  went  in  bar  of  it ;  that  the  former  excluded  his  compe- 
persons  from  being  witnesses,  as  if  a  man  were  aftainted  of  irea-  tency  at  law, 
son,  or  convicted  of  perjury  or  forgery,  or  any  other  matter  of  without  stat- 
attaint ;  but  that,  where  there  was  only  an  interest  which  barred  J"=.J^^  ^^J_  ^^^ 
him  from  being  a  witness,  but  did  not  touch  his  credit,  it  was  competency  at 
otherwise:  that  the  intent  of  the  act  was  to  prevent  perjuries;  law,  was  the 
but  this  could  not  be  within  the  mischief  of  the  statute;  because  criterion  of 
the  devisee,  being  a  witness,  could  not  be  sworn  and  examined  ^,.^  ^j^^  cre'di- 
upon  it ;  aud  therefore  the  case  was  out  of  the  statute.  hility  at  sign- 

ing ;  namely,  that  no  person  who  would  be  incompetent  to  prove  a  will  on  a  trial  could  be 
credible  to  attest  it  upon  the  execution.  And  also  by  narrowing  his  conclusion  to  the  very 
case  before  him,  by  saying,  "  the  will  was  void  quoad  the  devise,  and  as  to  the  devise  ;"  from 
whence  it  is  natural  to  infer,  that  it  might  have  been  good  as  to  any  other  devise.  Whereas, 
if  he  had  stated  the  general  proposition  or  principle,  the  reader  could  not  have  been  misled. 
The  reason  why  the  emphasis  is  laid  on  that  devise  is,  that,  in  fact,  all  the  rest  of  the  will  re- 
lates to  personalty,  respecting  which  the  will  was  clearly  good. 

But  it  was  argued  on  the  other  side,  and  so  held  by  the  court, 
that  this  will  was  not  executed  according  to  the  statute  of  frauds  ; 
for  that  a  man  who  could  not  be  a  witness,  which  was  the  plain- 
tiff's case,  could  not  be  a  credible  witness :  that  the  intent  of 
the  act  was  to  prevent  frauds  as  well  as  perjuries;  which  intent 
would  be  evaded  if  the  devisee  should  be  admitted  to  be  a  witness, 
for  he,  being  a  party  interested,  might  be  induced  to  use  fraud  ; 
and  it  was  said,  that  the  statute  appointed  three  witnesses,  S,c.j  to 
the  end  that  the  transaction  might  be  in  such  a  solemn  and  no- 
torious manner,  that  they  might  see  that  the  devisor,  being 
infirm  as  well  in  understanding  as  in  body,  as  all  men  generally 
in  extremis  were,  did  not  suffer  any  imposition ;  but  that,  ifi^er- 
S071S  'who  could  not  give  evidence  of  their  subscription  should  be  ad- 
mitted to  be  credible  witnesses,  it  was  to  admit  so  many  dead 
letters  to  be  witnesses,  which  entirely  evaded  the  intention  of  the 
act ;  and  upon  this  point  judgment  was  given  against  the  devisee.] 

A  testator  by  his  will  devised  lands,  and  gave  to  the  wife  of  MS.  Rep. 

John  Hailes  an  annuity  of  20/.  a  year  to  her  sole  and   separate  Anstey  v. 

use;  and  to  J.  Hailes  and  his  wife  each  of  them  a  legacy  of  10/.,  ^^^^'"A'.. 

and  charged  his  whole  real  and  personal  estate  with  the  payment  ^  ^'  ^^  ^ij2l. 

of  all  his  legacies  and  annuity :  J.  Hailes  was  one  of  the  subscrib-   125.3.  S.  C- 

ing  witnesses  to  this  will :  the  legacies  and  satisfaction  for  the  This  cause  was 

annuity  were  tendered  and  refused,  and  the  question  now  was  on  afterwards 
•  1  T        tTTi      1  1  •        -11  1         1        11     .^     i  J    earned  on 

a  special  verdict.    Whether  this  will  was  good  and  well  attested  appeal  to  the 

within  the  statute  of  frauds  and  perjuries  ?    The  court  were  of  Exchequer- 
opinion,  that  the  will  was  not  properly  attested,  as  Hailes  was  chamber, 
interested,  and  therefore  not  a  credible  witness;  and  gave  judg-  where  there 
ment  for  the  plaintiff,  the  testator's  heir  at  law.  ence  of  opinion 

among  the  judges;  but  the  parties  compounding,  it  was  never  determined.  1  Ves.  505.] 
H  h  3  [On 
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11(a)  Sir  W. 
Grant  M.  R. 
held,  that  a  le- 
gacy to  a  sub- 
scribing wit- 
ness to  a  will      " 
o^  personalty       a 
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tended to  all 
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cided,  that  the   « 
statute  does       ^^    i 
not  extend  to         Clevise 
wills  of  personal  estate, 
sell,  456. II 


[On  a  bill  for  establishment  of  a  will  in  the  case  of  an  infants 
the  objection  taken  was,  that  it  appeared,  on  examination  on  the 
interrogatories,  that  one  of  the  witnesses  to  the  will  was  a  creditor 
for  a  bill  of  fees  and  disbursements,  and  had  not  released.  It 
was  insisted,  that,  on  an  account  taken,  he  would  be  found  not 
to  be  a  creditor.  The  Lord  Chancellor  sent  it  to  the  Master,  to 
enquire  whether  he  was  so ;  then  it  was  objected,  that  the  con- 
dition of  the  witness,  as  was  determined  in  the  case  oi  Anstey  and 
Doii'sing,  must  be  taken  to  be  at  the  time  of  attestation  ;  and  that 
if  interested  then,  he  could  not  be  a  good  witness.  It  was 
answered,  that,  if  that  doctrine  prevailed,  it  would  overturn 
many  wills,  for  servants  were  often  made  witnesses,  who  generally 
had  legacies  given  them.  But,  on  the  Master's  special  report, 
it  appeared,  that  the  witness  to  the  will,  at  the  time  of  the  second 
examination,  was  not  a  creditor  of  the  testator;  and  it  not  ap- 
pearing, at  the  time  of  attestation,  that  he  was.  Lord  Hardidcke 
said,  he  would  not  enter  into  a  minute  enquiry  whether  he  was 
or  not.] 

In  order  to  remove  the  doubts  which  had  arisen  who  were  to 
be  deemed  legal  witnesses  within  the  statute  of  29  Car.  2.  c.  3. 
§  5.,  it  is  enacted  by  25  Geo.  2.  c.  6.,  "  that  any  person  shall  at- 
"  test  the  execution  of  any  will  or  codicil,  which  shall  be  made 
"  after  tlie  24'th  June  1752,  to  whom  any  beneficial  devise,  legacy, 
*'  estate,  interest,  gift,  or  appointment  of  or  affecting  any  real 
"  or  personal  estate  («),  other  than  and  except  charges  on  lands, 
"  tenements,  or  hereditaments,  for  payment  of  any  debt  or  debts, 
"  shall  be  thereby  given  or  made,  such  devise,  S^c.  or  appoint- 
"  ment,  shall  so  far  only  as  concerns  such  persons  attesting  the 
*'  execution  of  such  will  or  codicil,  or  any  person  claiming  under 
"  him,  be  utterly  null  and  void ;  and  such  pei'son  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  codicil, 
within  the  intent  of  the  act  of  29  Car.  2.  notwithstanding  such 

Brett  V.  Brett,  3  Addam'sR.  210.    Emanuel  v.  Constable,  oRus- 


"  And  it  is  also  enacted,  that  in  case,  by  any  will  or  codicil 

"  made  or  to  be  made,  any  lands,  tenements,  or  hereditaments 

*'  are  or  shall  be  charged  with  debt;  and  any  creditor,  whose 

"  debt  is  so  charged,  hath  attested,  or  shall  attest,  the  execu- 

*'  tion  of  such  will  or  codicil,  such  creditor  shall  be  admitted  as 

"  a  witness  to  the  execution  of  such  will  or  codicil,  within  the  in- 

*'  tent  of  the  said  act.     That  if  any  person   hath   attested  the 

"  execution  of  any  will  already  made,  or  shall  attest  the  execu- 

**  tion  of  any  will,  S^c.  made  on  or  before  the  24th  June  1752, 

"  to  whom   any  legacy  is  or  shall  be  thereby  given,  whether 

"  charged  upon  lands,  tenements,  or  hereditaments,  or  not;  and 

*'  such  person  before  he  shall  give  his  testimony  concerning  the 

"  execution  of  such  will,  ^-c.  shall  have  been  paid,  or  have  ac- 

**  cepted  or  released,  or  shall  have  refused  to  accept  such  legacy 

"  or  bequest,  upon  tender  made  thereof;  such  person  shall  be 

"  admitted  as  a  witness  to  the  execution  of  such  will,  Sfc.^  within 

"  the  intent  of  the  said  act.     Provided  that  in  case  of  tender  and 

"  refusal, 
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**  refusal,  such  legatee  shall  in  nowise  be  entitled  to  such  legacy, 
*'  but  shall  be  barred  from  his  legacy ;  and  in  case  of  acceptance, 
*'  such  legatee  shall  retain  his  legacy,  which  shall  have  been  so 
*'  paid,  satisfied,  or  accepted,  notwithstanding  such  will  or 
*'  codicil  shall  afterward  be  adjudged  to  be  void.  That  in  case 
"  a  legatee,  Sfc.^  who  hath  attested  the  execution  already  made, 
*'  or  which  shall  be  made  on  or  before  June  24.  1752,  shall  die 
"  in  the  testator's  lifetime,  or  before  he  shall  have  received  or 
"  released  or  refused  (on  tender)  his  legacy,  such  legatee  shall 
*'  be  a  legal  witness  to  the  execution  of  such  Vv'ill,  c^t.,  within  the 
"  intent  of  the  said  act  of  29  Car.  2. ;  proviso,  that  the  credit  of 
"  every  such  witness  so  attesting,  SfC,  and  all  circumstances  re- 
*'  lating  thereto  shall  be  subject  to  the  consideration  and  deter- 
**  mination  of  the  court  and  the  jury  before  whom  any  such  wit- 
*'  ness  shall  be  examined,  or  his  testimony  or  attestation  made 
*'  use  of;  or  of  the  court  of  equity  in  which  his  testimony  or 
"  attestation  shall  be  made  use  of;  in  like  manner  as  the  credit 
"  of  witnesses  in  other  cases  ought  to  be  considered  of  and  de- 
"  termined.  No  person  to  whom  any  beneficial  estate,  interest, 
*'  gift,  or  appointment  shall  be  given  or  made,  which  is  thereby 
"  enacted  to  be  null  and  void,  or  who  shall  have  refused  to  re- 
*'  ceive  any  such  legacy  or  tender  as  aforesaid,  and  who  shall 
"  have  been  examined  as  a  witness  concerning  the  execution  of 
"  such  will  or  codicil,  shall,  after  he  shall  have  been  so  examined, 
^'  demand,  or  take  possession  of  or  receive  any  profit  or  benefit 
*'  of  or  from  any  such  estate,  Sfc.  given  by  any  such  will  or  codi- 
"  cil ;  or  demand,  receive,  or  accept  from  any  person,  any  such 
"  legacy  or  bequest,  or  any  satisfaction  or  compensation  for  the 
*'  same,  in  any  manner,  or  under  any  colour  or  pretence  what- 
*'  soever.  This  act  not  to  extend  to  the  case  of  any  heir  at  law, 
*'  or  of  any  devisee  in  a  prior  will  or  codicil  of  the  same  testator, 
"  executed  and  attested  according  to  the  act  of  29  Car.  2.,  or  any 
"  person  claiming  under  them  respectively,  who  has  been  in 
*'  quiet  possession  for  two  years  next  preceding  the  6th  May, 
"  1751,  as  to  such  lands,  tenements,  or  hereditaments,  where- 
^'  of  he  has  been  in  quiet  possession  as  aforesaid.  This  act  not 
"  to  extend  to  any  will  or  codicil,  the  validit}"^  or  due  execution 
"  whereof  hath  been  contested  in  law  or  equity  by  the  heir  of 
*'  such  devisor,  or  the  devisee  in  any  such  prior  will,  or  will  or 
''  codicil  so  contested,  or  any  part  thereof,  or  for  obtaining  any 
^'  codicil,  for  recovering  the  lands,  S^c.  mentioned  to  be  devised 
*'  in  any  other  judgment  or  decree  relative  thereto,  on  or  before 
"  the  said  6th  of  Maij^  1751,  and  which  has  been  already  de- 
"  termined  in  favour  of  such  heir  at  law,  or  devisee  in  such  prior 
"  will  or  codicil,  or  any  per.on  claiming  under  them  respec- 
*'  lively,  or  which  i^  still  depending,  and  has  been  prosecuted 
*'  with  due  diligence;  but  the  validity  of  every  such  will  or  codi- 
*'  cil  and  the  competency  of  the  witnesses  thereto,  shall  be  ad- 
"  judged  and  determined  in  the  same  manner  as  if  this  act  had 
*'  never  been  made.  No  possession  of  any  heir  at  law,  or  devisee 
**  in  sucii  prior  will  or  codicil  as  aforesaid,  or  of  any  person 
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"  claiming  under  them  respectively,  which  is  consistent  with,  or 
"  may  be  warranted  by  or  under  any  will  or  codicil  attested  ac- 
"  cording  to  the  intent  of  this  act,  or  where  the  estate  descended 
"  or  might  have  descended  to  such  heir  at  law,  till  a  future  or 
"  executory  devise  by  virtue  of  any  will  or  codicil  attested  ac- 
"  cording  to  this  act  should  or  might  take  effect,  shall  be  deemed 
"  to  be  a  possession  within  the  intent  of  the  clause  herein  last 
"  contained.     This  act  shall  extend  to  such  of  the  British  colo- 
**  nies  in  America  where  the  29  Car.  2.  is  by  act  of  Assembly 
"  made,  or  by  usage  received  as  law ;  or  where  by  act  of  As- 
*'  sembly  or  usage  the  attestation  and  subscription  of  a  witness 
"  or  witnesses  are  made  necessary  to  devises  of  lands,  t^-c,  and 
"  shall  have  the  same  force  and  effect  in  the  construction  of,  or 
•*  for  the  avoiding  of  doubts  upon,  the  said  acts  of  Assembly, 
"  and  laws  of  the  said  colonies,  as  the  same  ought  to  have  in  the 
*'  construction  of,  or  for  the  avoiding  doubts  upon,  the  said  act 
"  in  England.     Provided  always,  that  as  to  the  cases  arising  in 
"  any  of  the  said  colonies,  no  such  devise,  legacy,  or  bequest 
"  aforesaid  shall  be  made  null  and  void  by  virtue  of  this  act, 
*'  unless  the  will  or  codicil  whereby  such  devise,  c$c.  shall  be 
"  given,  shall  be  made  after  March  1.  1753." 
Wyndham  v.         [But,  notwithstanding  this  statute,  the  question  respecting  the 
1  R  ""I"!'        credibility  of  witnesses  was  again  brought  under  consideration  in 
the  Court  of  King's  Bench  on  a  special  verdict,  in  the  case  of 
Wyndham  and  Cheiiici/nd.     In  that  case,  W.  C.  being  seised  of 
lands,  4'C-  made  his  will  and  a  codicil  thereto,  bearing  date  14th 
j!(a)  Before        -^^'^.^3  1750  (a);  and  after  devising  certain  parts  thereof  in  the 
the  time  when  will,  charged  the  residue  of  his  real  and  personal  estates  with  the 
tlie  statute        payment  of  all  his  just  debts,  legacies,  and  incumbrances.     The 
took  effect  if     ^^^^^  ^^^  codicil  were  duly  executed  in  the  presence  of,  and  sub- 
scribed by,  S.  S.,  R.  B.,  and  7.  H.—S.  S.  and  /.  H.  were  attor- 
neys at  law,  and  had  been  employed  by  TV.  C,  in  or  about  the 
year  1747,  to  solicit  a  private  act  of  parliament,  and  charged  him 
as  debtor  in  their  books  for  the  fees  and  expenses  of  soliciting 
thereof,  the  sum  of  318/.,  and  the  charge  continued  so  until  and 
after  the  death  of  JF.  C.     Some  time  after  which  S.  S.  and  B.  B. 
delivered  a  bill  for  passing  this  act  to  the  trustees  appointed  in 
the  act  for  the  purposes  therein  mentioned  :  there  was  a  clause 
in  the  act  for  payment  of  the  expenses  attending  the  same,  and 
before  the  examination  of  S.  S.  and  B.  B.  as  witnesses  on  this 
ejectment,   there  was  received   from   the  trustees  the    sum    of 
302/.  45.  8|c/.,  and  the  trustees  were  willing  to  have  paid  the 
remainder  of  the  demand,  if  it  had  not  been  for  a  miscalculation. 
There  was  likewise  a  current  account  open  and  subsisting  be- 
tween S.  S.f  B.  B.,  and  JV.  C.  for  other  business,  on  the  balance 
of  which  account,  if  stated  at  that  time,  S.  S.  and  jR.  B  were  in- 
debted to   JV.  C.  138/.  145.  lOd.      Also,  at  the  death  oUV.  C. 
there  was  due  and  owing  from  him  to  /.  H.  the  other  subscribing 
witness,  who  was  his  apothecary,  18/.  5s.  5^.,  11/.  whereof  were 
due  on   the  25th  December,  1749,  on  simple  contract;    JV.  C. 
dieth  on  17th  May,  1750.     There  were  mortgages  upon  W.  C's 
estates  at  the  time  of  his  signing  the  said  will  and  codicil,  and  of 
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his  death,  to  the  amount  of  24,000^.     And  at  the  time  of  his 
death  he  owed  1600/.  upon  bond,  and  2874/.  upon  simple  con- 
tract.    His  personal  estate  then  amounted  to  13,972/.,  and  was 
sufficient  to  pay  all  the  simple  contract  and  bond  debts.     The 
estates  in  mortgage  were  of  sufficient  value  to  discharge  the  in- 
cumbrances thereupon.     The  executor  of  JV.  C.  paid  /.  H.^  one 
of  the  witnesses,  the  sum  of  18/.  55.  5d.  after  W.  C's  death  and 
before  his   examination    in  the  cause.     Upon   these  facts   the 
question  was.  Whether  these  paper-writings,  or  either  of  them, 
were  or  were  not  duly  executed,  so  as  to  pass  lands?     This  de- 
pended upon  two  questions  ;  first.  Whether  the  facts,  as  stated, 
did    make   these    interested    witnesses,    and    render    them    not 
credible?     Secondly,  if  so,  Whether  the  subsequent  circum- 
stances did  not  remove  the  objection,  and  re-establish  their 
credibility?     On  the  first  it  was  argued  for  the  devisee,  that 
these  witnesses  were  no  legatees,  and  derived  nothing  from  the 
gift  or  bounty  of  the  testator;  that  they  were  justly  entitled  to 
payment  of  their  debts,  though  no  will  had  ever  been  made; 
that  the  personal  assets  were  the  proper  fund  for  them  to  resort 
to,  and  that  it  was  sufficient  to  pay  their  demands,  therefore 
they  were  not  interested  in  the  charge  on  the  real  estate.     On 
the  second,  it  was  contended  that  they  were  competent  witnesses 
at  the  time  of  the  examination,  their  debts  being  then  discharged. 
That  the  word  credible  in  the  statute  29  Car.  2.  c.  3.  was  an 
ambiguous  expression,  and  capable  of  many  senses,  but  there 
seemed  to  be  a  parliamentary  exposition  thereof  in  the  statute  of 
the  4th  and  5th  Anne,  c.  16.  §  14.  whereby  three  witnesses  were 
required  to  authenticate  a  nuncupative  will,  and  it  was  declared, 
that  such  as  were  good  witnesses  in  trials  at  common  law  should 
be  deemed  good  witnesses  to  establish  a  nuncupative  will.     Now 
allowing  the  same  exposition  to  take  place  on  the  statute  of 
frauds,  then,  as  these  witnesses  would  be  unexceptionable  on  a 
trial  at  law  in  respect  of  interest,  so  they  would  be  competent, 
and,  therefore,  credible  witnesses  to  the  present  devise.     On  the 
other  side,  it  was  argued  for  the  heir  at  law,  that,  at  the  time  of 
the  attestation,  the  witnesses  were  interested,  and  therefore  in- 
competent ;  and  that  then,  and  not  the  time  of  examination,  was 
the  proper  time  of  inspecting  their  credibility,  else  it  would  open 
greater  opportunities  of  fraud  and  perjury  than  existed  before 
the  act;  that  it  would  be  setting  up  witnesses  to  hire,  and  would 
put  the  validity  of  a  will  in  the  power  of  the  witnesses,  by  re- 
leasing or  not  releasing  their  interest.     That  if  a  witness  w^as 
unexceptionable  at  the  time  of  attestation,  and  afterwards  became 
infamous  or  insane,  the  will  was  nevertheless  a  good  will,  which 
proved  that  his  condition  at  the  time  of  attestation  was  alone  to 
be  regarded;  that  the  word  credible  meant  something  more  than 
competent ;  that  the  law  required  competency  before,  and  it  was 
not  to  be  imagined  that  the  learned  compiler  of  this  statute. 
Lord  Hale,  would  put  in  a  word  that  at  best  was  superfluous ; 
that  in  the  statute  of  the  13th  Car.  2.  against  deer-stealing,  and 
in  all  the  game  laws,  the  expression  of  credible  witnesses  was 
used,  which  had  always  been  understood  to  mean  more  than 
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competent,  and  to  give  the  justices  a  discretion,  whether  they 

would  convict  upon  such  testimony  or  not,  though  the  witnesses 

were,  in  law,  strictly  admissible;  and  the  cases  o{ Hilliard  and 

Je7i7ii?igs,  and  Ansteij  and  Doxvsingj  were  cited.     After  the  court 

had  taken  some  time  to  consider  of  it,  they  all  agreed,  that  the 

will  was  duh/  attested  by  three  credible  witnesses.     And  Lord 

(a)  Inasubse-  ^lansfield  (a)  delivered  a  very  elaborate  iudmnent,  in  which  he 
quent  case,  it  ,  ^         ^.  '  ph.         ''  ^    ^  ,.  .  „, 

is  stated  that     ^ook   occasion   to   enter  very  tuliy  mto   the   discussion  of  the 

Lord  Mans-      meaning  of  the  word  "credible"  in  the  statute  of  frauds  ;  which 
Jield,  previous    j^jg  lordship  considered  as  capable  of  being  conferred  on  an  in- 
to  IS  oe  iver-   ^gj-gg^g^j  witness  by  payment  or  a  release, 
inghis  opinion  J  i    J 

in  the  last-mentioned  case,  declared,  that  it  was  his  own,  and  he  was  personally  answer- 
able for  all  its  errors  ;  the  judgment  of  the  court  being  general,  that  they  held  the  will  duly 
executed  according  to  the  statute.      Lord  Camden  org.  in  Doe  v.  Kersey,  infra. 

Doe  on  dem.  John  Knott,  by  a  paper-writing  purporting  to  be  his  will, 
of  Hindson  v.  (Jgvjggj  \^\^  ^eal  estates  to  his  wife  for  life,  and  after  the  decease 
4  Burn's  Eccl.  ^^  '^^^  wife,  devised  certain  hereditaments,  therein  particularly 
L.  88.  ||See  described,  to  trustees  and  their  successors  for  ever,  upon  trust 
Clarke  v.  to  apply  the  rents  and  profits  thereof  to  such  poor  people  within 

^^""°"'p  ^y*  the  lordship  of  Maidsmeahurn  as  he  therein  named,  viz.  indigent 
.~i.l|  '      orphans   under  ten  years  of  age,  unable  to  labour,  poor  aged 

people  utterly  past  labour,  poor  impotent  people,  lame  or  blind, 
and  who  could  not  labour ;  and  to  put  out  the  children  of  such 
poor  people  as  above,  either  sons  or  daughters,  apprentices  as 
soon  as  they  were  fit  for  it.  This  paper-writing  was  signed, 
sealed,  and  published  by  the  said  John  Knott,  in  the  presence  of 
Henry  Holme,  Robert  Burra,  and  Johi  Mitchell,  who  subscribed 
the  same  in  the  presence  of  the  devisor.  Henry  Holme  and 
Robert  Bwra  were  two  of  the  trustees  above  named ;  and  they, 
and  also  JoJm  Mitchell,  the  other  subscribing  witness,  were,  at 
the  time  of  attesting,  and  long  afterwards,  seised  in  fee-simple  of 
lands,  S,x.  within  the  lordship  and  township  of  Mauhmeahirn 
aforesaid,  and  during  the  time  aforesaid  were  possessed  of  and 
occupied  the  same,  and  inhabited  within  the  lordship ;  the  lord- 
ship of  Maulsmeaburn  was  a  large  district,  and  maintained  its 
own  poor,  and  the  witnesses  to  the  will  were  chargeable  and 
taxable,  and  were  actually  charged,  assessed,  taxed,  and  paid 
towards  the  poor,  and  all  other  taxes  of  the  said  lordships.  It 
appeared  that  Henry  Holme  and  Robej-t  Burra  had,  previous  to 
the  time  of  the  trial,  released  all  their  interest  under  the  said 
paper-writing,  purporting  to  be  the  will  of  the  said  John  Knott, 
to  the  other  trustees  therein  named;  and  also  that  they,  and 
John  Mitchell  the  other  witness,  had  severally  conveyed  away 
and  disposed  of  all  their  respective  estates  and  interest  lying  in 
the  within  lordship  and  township  of  Mmdsmeahurn  before  the 
trial.  And  the  question  was.  Whether  this  paper-writing,  pur- 
porting to  be  the  will  of  John  Knott,  was  sufficient  to  pass  the 
hereditaments  in  manner  above  mentioned  ?  which  depended 
upon  the  question,  Whether  the  release  and  disposition  of  their 
respective  estates  and  interests  had  restored  the  credit  of  the 
witnesses?  for,  if  noi,  it  must  fall  to  the  ground,  as  the  objection 
to  it  was  not  cured  by  the  act  of  the  25  G.  2.     And  it  was  held 
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by  Clive,  Bathurst,  and  Goiihlt  against  the  opinion  of  Prafi  C.  J. 
that  a  witness,  incompetent  at  the  time  of  attestation,  might 
purge  himself  afterwards,  either  by  release  or  payment,  and 
become  competent  by  the  rule  of  rule.  But  the  cause  was  after- 
wards, to  avoid  any  further  litigation,  adjusted  by  agreement, 
and  the  parties  divided  the  estate  between  them. 

II  Where  a  witness  was  interested  under  the  will  at  the  time  of  Brograve  v. 
his  examination,  though  he  was  not  so  at  the  execution  of  the  }^^"'^^^'_ 
will  or  at  the  deadi  of  the  testator,  Lord   TJnnio-Jo  held  him 
good  witness  without  argument. 

In  a  late  case,  A.  B.,  by  his  will,  devised  an  estate  to  M.  B. 
for  life ;  and  at  her  decease  to  E.  H.  and  her  heirs  for  ever. 
T.  H.,  one  of  the  three  attesting  witnesses,  was  the  husband  of 
E.  H.  at  the  time  of  the  attestation.  The  testator  died  shortly 
after  making  the  will,  leaving  M.  B.  and  E.  //.,  and  the  witness 
T.  H.  surviving.  E.  H.  died  in  the  lifetim.e  of  M.  B.,  leaving 
T.  H.  her  husband  surviving,  and  the  plaintiff,  her  eldest  son 
and  heir  at  law.  T.  H.  died  in  181 9,  and  M.  B.,  the  first  devisee 
for  life,  in  1820.  And  the  question  was,  Whether  the  will  was 
duly  attested  on  the  ground  of  the  interest  of  T.  H.  the  witness, 
in  right  of  his  wife's  remainder  under  the  will.  For  the  plain- 
tiff it  was  contended,  upon  the  authorities  of  Holdfast  clem. 
Anstey  v.  Do-jcsing,  JVyndham  v.  Chetocynd,  and  Hindson  v. 
Kersey,  that  a  party  having  an  interest  under  a  will,  but  de- 
vesting himself  of  it  previous  to  his  examination,  might  be 
a  witness  to  prove  the  will ;  and  consequently,  that  T.  H.,  if  he 
had  been  alive,  might  have  been  called  as  a  witness,  since  he 
derived  no  benefit,  his  wife  having  died  before  the  life-estate  of 
M.  B.  was  determined:  and  even  that  if  he  took  any  benefit 
under  the  will,  the  statute  25  G.  2.  c.  6.  extinguished  it.  For 
the  defendant  it  was  argued,  that  T.  H.  was  not  a  credible  witness, 
since  he  had  an  interest  at  the  time  of  his  attestation ;  and  that  the 
statute  could  not  extinguish  the  interest,  since  it  was  his  wife's, 
and  not  legally  his  own.  The  Court  of  King's  Bench  gave  a  cer- 
tificate that  the  will  was  not  duly  executed.  Qjiare,  If  T.  H.  had 
lived,  whether  he  might  have  been  a  witness  to  prove  the  will?|| 

But  a  legatee  may  be  a  witness  against  a  will ;  for  the  reason  Oxendon  v. 
why  a  legatee  is  not  a  witness  for  a  will  being,  because  he  is  pre-  rennce,  oaiK. 

JO  _        _  _  _  o'_  _  I  691.  695. 

sumed  to  be  partial  in  swearing  for  his  own  interest,  it  follows 
that  a  legatee,  when  he  swears  against  a  will,  swears  against  his 
interest,  and  so  is  the  strongest  evidence. 

And  if  it  stand  indifferent  to  the  witnesses,  whether  the  will, 
under  which  they  are  legatees,  and  to  which  they  are  witnesses, 
be  valid  or  not ;  the  witnesses,  though  legatees,  are  credible. 

Thus,  a  devisee,  died  on  the  10th  o'i  February,  171-6,  having  Lord  Ailei- 
made  a  will,  dated  15th  oi  May,  1746,  of  his  whole  estate  real  bury's  case, 
and  personal,  charged  with  debts  and  legacies :  the  three  sub-  ^^^ 
scribing  witnesses,  as  being  in  his  service  at  his  death,  had  lega-  phis  was  be- 
cies  ;  one  30/.  a  year  for  life,  the  two  others  pecuniary  legacies;  fore  thestat. 
all  three  released  the  2d  of  February,  1746.     The  testator  had  25  G.  2.  ~ 
also  made  a  former  will  on  the  20th  oi  December,  1744,  attested 
by  three  disinterested  persons,  under  which  the  three  subscribing 

witness- 


es. 


476 


OF  WILLS  AND  TESTAMENTS. 


Pendock  v. 
Mackender, 
4  Burn's  Eccl. 
L;iW,  95. 
H.  28.  G.  1. 


Carrington  v. 
Payne,  5  Ves. 
40-i.  Bennet 
V.  Taylor, 
9  Ves.  581. 


Mackenzie  v. 
Fraser,  9  Ves. 
5.  ;  and  see 
James  v.  Par- 
nell,  Turner  & 
Russ.417. 


2  East,  1 85. 


4TermR.  707. 
n.  Ca). 


6  Dow.  R. 

202. 


witnesses  to  the  will  of  1 746  would  have  had  the  same  legacies. 
A  bill  was  brought  in  Chancery  to  have  the  latter  will  established.^ 
It  was  contended,  that  notwithstanding  the  will  of  1744,  (which 
the  testator  had  revoked,  as  he  thought,  effectually,  and  might 
probably  have  cancelled,)  it  was  a  benefit  to  the  witnesses,  atf/ie 
lime  of  subscribing,  to  have  a  legacy  under  the  latter  will.  But 
the  Lord  Chancellor  was  clearly  of  opinion,  that  these  were 
good  witnesses ;  for,  at  the  death  of  the  testator,  it  was  in- 
different to  them  which  will  prevailed;  and  his  lordship  declared 
the  will  of  the  15th  of  il/<7j/,  1746  to  be  well  proved,  established 
it,  and  decreed  the  trust. 

The  question  on  a  special  case  reserved  at  the  assizes,  was. 
Whether  a  person  who,  before  the  time  of  attestation,  had  been 
indicted,  tried,  and  convicted  for  stealing  a  sheep,  and  was  found 
guilty  to  the  value  often  pence,  and  had  judgment  of  whipping, 
was  a  sufiicient  witness  within  the  statute?  The  whole  Court  of 
Common  Pleas  were  clearly  of  opinion,  after  three  arguments  at 
the  bar,  that  he  was  not  a  competent  witness. 

II  Where  a  witness  was  insane,  proof  of  his  handwriting  was 
allowed,  for  he  was  considered  as  dead ;  and  so  also  where  the 
witness  was  abroad. 

When  the  subscribing  witnesses  are  dead,  and  no  proof  of 
their  handwriting  can  be  obtained,  as  must  frequently  happen  in 
the  case  of  old  wills,  it  will  be  sufficient  to  prove  the  signature 
of  the  testator  alone. 

In  a  case  where  the  handwritinij  of  two  subscribini;  witnesses 
was  proved,  and  no  account  could  be  given  of  the  third,  the  will 
being  above  thirty  years  old,  and  the  testator  having  been  dead 
for  twenty  years,  an  objection  was  made  to  the  proof  of  the  will ; 
but  the  Master  of  the  Rolls  said,  he  could  not  see  any  distinction 
in  this  respect,  between  a  will  and  a  deed,  except  that  the  former, 
not  having  effect  till  the  death,  wants  a  kind  of  authentication 
which  the  other  has;  that  is  from  the  nature  of  the  subject:  but 
in  this  case,  he  added,  I  think  the  proof  sufficient;  for,  in  a  late 
case  in  the  Court  of  King's  Bench,  Cunliff  v.  Sefto??,  an  en- 
quiry of  the  same  kind  was  held  sufficient.  The  Master  of  the 
Rolls  therefore  held,  that  the  execution  of  the  will  had  been 
sufficiently  proved. 

In  the  case  of  CaUhot'pe  v.  Gough  and  others,  at  the  Rolls, 
a  will,  thirty  years  old  (reckoned  from  the  date  of  the  will,  not 
from  the  testator's  death),  was  not  proved  by  witnesses ;  and  it 
was  said  at  the  bar,  that  proof  was  not  necessary  on  account  of 
the  age  of  the  will ;  and  in  support  of  this,  a  case  of  Mackejy  v. 
Newboli  was  cited,  in  which  Sir  Lloyd  Kenyan,  then  Master  of 
the  Rolls,  is  said  to  have  decided,  that  a  will,  above  thirty  years 
old,  should  be  read  without  proof,  although  the  testator  had  died 
very  I'ecently.  That  point,  however,  was  not  decided  in  the  case 
of  Calthorpe  v.  Goiigh,  because  the  plaintiff,  the  heir  at  law,  ad- 
mitted the  will,  and  claimed  under  it.  In  the  late  case  of  Loi*d 
Baiicliffe  V.  ParJcynse,  the  Lord  Cliancellor  is  reported  to  have 

expressed 
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•expressed  an  opinion,  that  a  will,  thirty  years  old,  if  there  has 
been  possession   under   it,    proves    itself  when    the   attestation 
records  the  fact  of  the  signing  of  the  witnesses  in  the  testator's 
presence;  and  if  the  signing  is  not  sufficiently  recorded,  yet  that 
the  fact  of  possession  under  the  will,  and  claiming  and  dealing 
with  the  property  as  if  it  had  passed  under  the  will,  would  be 
cogent  evidence  to  prove  the   duly  signing   by  the    witnesses.  6D0W.R.202. 
The  general  rule  seems  to  be,  that  a  will,  thirty  years  old,  unless  See  Phillipps 
therehas  been  possession  under  it,  ought  to  be  proved  like  any  on  Evitience, 
other  will.  II  _       _  vol.  i.  503. 

[The  attesting  witnesses  may,  upon  examination,   deny   the  Hudson's 
facts,  which,  upon  the  face  of  the  instrument,  they  are  presumed   case,  Skin.  79. 
to  have  attested.     But  in  this  case,  the  devisee  may  produce  Jg,^,^^^  ^^'^' 
evidence  to  contradict  their  testimony.]  [a)  sStra.  1095. 

Lowe  V.  Jolliife,  1  Black.  R.  .365.  Where,  on  an  ejectment  brought  upon  a  will,  a  woman  had 
sworn  against  her  own  attestation,  Yates  J.  said,  that  she  ought  not  to  have  been  adnn'tted  to 
give  this^ evidence.  And  Lord  J/rt«5/fc/(Z  observed,  that  this  would  not  invalidate  the  will ; 
for  that  there  were  cases  where  one  witness  had  supported  a  will,  by  swearing  that  which  the 
other  two  witnesses  attestetl,  although  those  two  had  denied  that  thej'  did  so.  And,  in  the 
principal  case,  a  new  trial  was  granted,  the  verdict  having  been  given  against  the  devisee  appa- 
rently upon  this  ground.  Goodtitle  v.  Chiyton,  4  Burr.  2224.  ||;,«)  If  an  attesting  witness  to 
a  will  impeach  its  validity  on  the  ground  of  fraud,  and  accuse  other  subscribing  witnesses  who 
are  dead  of  being  party  to  the  fraud,  the  party  claiming  under  the  instrument  may  give  evi- 
dence of  their  general  good  character.  Doe  v.  Stephenson,  5  Esp.  Ca.  284.  4  Id.  50. 
1  Camp.  210.11 

Witnesses  have  been  examined  to  prove  the  testator's  intent.     2  Ld.  Raym. 

1326.  Cliffe 
et  al,  V.  Gibbins  ei  al.     [So,  Mallabar  v.  Mallabar,  Ca.  temp.  Talb.  79.] 

The  probate  of  a  will  cannot  be  controverted  at  common  law.   i  Ld.  Ravm. 

262.  Sir 
Richard  Raine's  case.     N.  B.  Though  neither  the  courts  of  law  nor  the  courts  of  equity  can 
determine  the  validity  of  a  probate  adversarily ;  yet  if  it  comes  in  incidentally,  and  the  inci- 
dent is  admitted  by  the  parties,  those  courts  may  determine  it,  and  hold  the  parties  bound  by 
the  admission.     Atk.  630.    Sheffield  v.  The  Duchess  of  Buckingham. 

A  recital  of  a  will  in  a  copyhold  admittance  is  evidence  against  ^  Ld.  Raym. 

any  but  the  heir.  ''^^' 

Qji.  If  the  probate  or  register  of  a  will  be  evidence  to  prove  a  Id.  745.  ||See 

pedigree.  Bull  \.  p. 

.  .  246.11 

According  to  Holt  C.  J,,  the  registrar's  book  is  good  evidence  j^j  Raym  731 
to  prove  a  will  concerning  lands.  St.  Leger  v. 

Adams.   jjSee  Bull.  N.  P.  246.j| 
Parol  evideiice  is  not  admitted  to  contradict  the  words  of  a   j, 

will-  Lo'wfield  V. 

Stoneham,  et  Cas.  temp.  Talb.  240.  Brown  v.  Selwin.  ||But  it  is  admitted  to  explain  a  latent 
ambiguity.  Cheyney's  case,  5Rep.  68.  Beaumont  v.  Fell,  2  P.  Wms.  141.  Thomas  v.  Thomas, 
6  Term  R.  676.  Andrews  v.  Dobson,  1  Cox's  Ca.  425.  Careless  v.  Careless,  1  Meriv.  384. 
Price  V.  Page,  4  Ves.  680.  Roberts,  p.  1 1 1.  c.  3.  §  4. ;  or  to  rectify  a  mistake  or  misdescrip- 
tion, Hewson  v.  Reed,  5  Madd.  455.    Dobson  v.  Waterman,  5  Ves.  jun.  308.  note.|l 

And  proof  of  a  will  cannot  be  made  against  a  man  by  the  1  Ld.  Raym. 
confession  of  his  own  witness,  without  the  actual  production  of  '^^^'  ^  ^" 
the  will  itself. 

An  executor  may  be  sued  for  a  legacy  where  he  proves  the  ^-  ^'*'^- 
will  though  he  does  not  live  in  that  diocese.  SmahXe.^* 

A  will  was  made  in  French  and  proved  in  FrcncJi,  and  under  1  P.  Wms. 
it  in  the  same  probate  the  will  was  translated  into  Englis/i,  but  it  ^26.  L'Fitt  y. 

appeared  ^°^^^- 
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appeared  to  be  falsely  translated.  It  was  objected,  that  the  trans- 
lation being  part  of  the  probate,  and  allowed  in  the  spiritual 
court,  it  must  bind ;  and  the  application  must  be  to  that  court 
to  correct  the  mistakes,  which  until  then  must  be  conclusive. 
But  pe7^  his  Honour,  nothing  but  the  original  is  part  of  the  pro- 
bate ;  neither  hath  the  spiritual  court  power  to  make  any  trans- 
lation :  and  supposing  the  original  will  was  in  Latin  (as  was 
formerly  very  usual),  and  there  should  be  a  plain  mistake  in  the 
translation  of  the  Latin  into  English,  surely  the  court  would 
determine  according  to  what  the  translation  ought  to  be.  And 
so  it  was  done  in  this  case. 

n  ^^-  11  An  executor  or  the  wife  of  an  executor  taking  no  beneficial 

Bromley  mterest  may  be  a  witness  to  prove  a  will. 

12  East,  250.    Phipps  v.  Pitcher,  6  Taunt.  220.     1  j\ladd.  144. 

Doe  clem.  And  although  he  take  an  interest,  he  maj'  be  a  witness  for  a 

u  ood  y.  devisee  to  establish  the  will  as  a  will  of  real  estate :    for  that 

&  C.335.  ^°^s  ^o^  prove  it  a  good  will  of  personalty.  |j 

(E)  Of  Nuncupative  Wills. 

29  Car.  2.  c,  5.  "  T\^  Stat.  29  Car.  2.  c.  3.  §  19.  for  the  prevention  of  fraudulent 

§19-  "  practices,  it  is  enacted,  1.  That  no  nuncupative  will  shall  be 

*'  good  where  the  estate  thereby  bequeathed  shall   exceed  the 

"  value  of  thirty  pounds,  that  is  not  proved  by  the  oaths  of  three 

"  witnesses,  at  the  least,  that  were  present  at  the  making  thereof, 

"  and  bid  by  the  testator  to  bear  witness  that  such  was  his  will, 

4  Ann  c.  IG.      "  or  to  that  effect.    A?id  by  stat.  4  Ann.  c.  16.  §  14.  it  is  declared, 

y^'^-  "   That  all  such  xioitnesses  as  are  and  ought  to  be  allovoed  to  be  good 

"  "jcitJiesses  iipo7i  trial  at  law,  by  the  laws  and  custovi  of  this  realm, 

"  shall  be  deemed  good  witiiesses  to  prove  any  nuncupative  will,  or 

"  any  thing  relating  thereto. 

"  Nor  unless  such  nuncupative  will  were  made  in  the  time  of 
"  the  last  sickness  of  the  deceased,  and  in  the  house  of  his,  her, 
"  or  their  habitation  or  dwelling,  or  where  he  or  she  has  been 
"  resident  for  ten  days  or  more  next  before  the  making  of  such 
"  will,  except  where  such  person  was  surprised  or  taken  sick 
"  being  from  his  own  home,  and  died  before  he  returned  to  the 
*'  place  of  his  or  her  dwelling. 
§  20.  §  20.  "  That  after  six  months  passed  after  the  speaking  of  the 

"  pretended  testamentary  words,  no  testimony  shall  be  received 
"  to  prove  any  will  nuncupative,  except  the  said  testimony,  or 
"  the  substance  thereof,  were  committed  to  writing  within  six 
*'  days  after  the  making  of  the  said  will. 
§  21.  §  21.   "  That  no  letters  testamentary,  or  probate  of  any  nun- 

"  cupative  will,  shall  pass  the  seal  of  any  court,  till  fourteen 
*'  days,  at  the  least,  after  the  decease  of  the  testator  be  fully 
"  expired,  nor  shall  any  nuncupative  will  be  at  any  time  received 
"  to  be  proved,  unless  process  have  first  issued  to  call  in  the 
**  widow,  or  the  next  of  kindred  to  the  deceased,  to  the  end  they 
*'  may  contest  the  same,  if  they  please. 
§  --•  §  22.    "  That  no  will  in  writing  concerning  any  goods  or 

"  chattels, 
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"  chattels,  or  personal  estate,  sliall  be  repealed ;  nor  shall  any 
"  clause,  devise,  or  bequest  therein  be  altered  or  changed  by  any 
"  words  or  will  by  word  of  mouth  only,  except  the  same  be  in 
"  the  life  of  the  testator  committed  to  writing,  and  after  the 
*'  writing  thereof  read  to  the  testator,  and  allowed  by  him,  and 
"  proved  to  be  so  done  by  three  witnesses  at  the  least. 

§  23.  "  Provided  that  any  soldier  in  actual  military  service,  or   iV.^.  it  has 
"  any  mariner  or  seaman  («)  being  at  sea,  may  dispose  of  his   been  ruled  in 
**  movables,  wages,  and  personal  estates,  as  before  the  making  ^quity,  that 
«  of  this  art  "  betore  pro- 

VI  LUIS  aci.  ^  l3jjtg^  jj  nuncu- 

pative will  is  not  pleadable  in  any  court  against  an  administrator.  1  Ch.  Cas.  192.  Verhorne  v. 
Brevvin.  |j(«)  For  the  regulations  as  to  seamen's  wills,  see  55  G.  5.  c.  60.,  and  Burn's  Ecc.  L. 
tit.  Wills  (8th  edit,).|l 

^.  being  ill,  desired  B.  to  make  her  will,  who  wrote  down  i  Abr.  Eq.  Cas, 
only  names  and  initial  letters  to  this  effect,  viz.  To  Tho.  '^^^' 
West  200Z.,  to  Jo.  Dev.  100/.,  to  Rcb.  Cro.  50/.,  to  self  10/., 
and  to  several  other  persons,  in  like  manner,  to  above  400/. ; 
which  being  more  than  her  estate,  B.  made  an  alteration  in 
the  second  column,  by  subtracting  part  of  the  sums  from  some  of 
the  legatees,  as  set  down  in  the  second  column,  and  then  told  A. 
the  sense  of  the  proposed  devises :  there  were  two  persons  in  the 
room  that  did  not  hear  any  thing  that  passed  between  A.  and  B. 
but  only  heard  the  testatrix  at  last  pronounce,  that  all  was  well. 
B.  went  to  a  scrivener  to  have  the  devises  drawn  out  at  length 
and  in  form,  and  before  she  returned  the  testatrix  died  :  the 
judge  below  pronounced  for  this  will ;  but  upon  appeal  to  the 
delegates,  it  was  reversed  ;  and  in  this  case  it  was  agreed,  that  if 
the  will  had  been  written  in  words  at  length,  so  as  they  had  car- 
ried a  sense  and  meaning  in  themselves,  it  had  been  a  good  will ; 
for  that  there  was  one  witness  that  wrote  it,  and  two  that  heard 
the  testatrix  pronounce  that  it  was  well :  which  would  have  been 
intended  to  have  amounted  to  a  second  witness,  in  regard  it  ap- 
,  peared  on  all  hands,  by  several  witnesses,  that  the  testatrix  did 
then  seriously  dispose  herself  to  make  her  will ;  and  for  that  was 
quoted  the  case  of  one  Pepper,  where  a  person  disposed  herself  to 
make  her  will,  and  dictated  it  to  a  person  who  wrote  it  down ;  and 
another,  not  called  in  as  a  witness,  lay  behind  the  hangings,  out  of 
curiosity ;  and  yet  such  will  was  allowed  to  be  good,  being  proved 
by  these  two  witnesses  :  but  they  distinguished  this  case,  because 
the  will  was  not  substantive,  but  was  to  take  its  sense  from  the  in- 
terpretation of  the  witness ;  and  so  there  would  be  innuendo  upon 
innuendo,  which  made  purely  a  nuncupative  will :  and  as  such,  not 
being  attested  by  the  number  of  witnesses  appointed  by  the  statute 
of  frauds  and  perjuries,  the  will  and  legacies  were  void. 

Doctor  Shallmer,  by  will  in  writing,  gave  200/.  to  the  parish  Idid.  404, 
of  »S/.  Cleinenf  s  Danes,  and  after,  Prei'o  the  reader  coming  to  pray 
with  him,  his  wife  put  him  in  mind  to  give  200/.  more  towards 
the  charges  of  building  their  church,  at  which,  though  Dr.  Shall- 
mer was  at  first  disturbed,  yet  after  he  said  he  would  give  it,  and 
bid  Preio  take  notice  of  it :  and  the  next  day  he  bid  Prcw  re- 
member of  what  he  had  said  to  him  the  day  before,  and  died  that 
day.     Within  three  or  four  days  after,  the  doctor's  wife  puts  down 

a  memo- 
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a  memorandum  in  writing  of  the  said  devise,  and  so  did  her  maid. 
Prcic  died  about  a  mouth  after,  and  amongst  his  papers  was 
found  a  memorandum  of  his  own  writing,  dated  three  weeks 
after  the  doctor's  death,  of  what  the  doctor  said  to  him  about  the 
200/.,  and  purporting  that  he  had  put  it  in  writing  the  same  day 
it  was  spoken  :  but  that  writing  wliich  was  mentioned  to  be  made 
the  same  day  it  was  spoken  did  not  appear,  and  these  three  me- 
morandums did  not  expressly  agree.  About  a  year  after,  on 
appUcation  by  the  parish  to  the  commissioners  of  charitable  uses, 
and  producing  these  memorandums  and  proof  by  Mrs.  Shallmer 
and  her  maid,  they  decreed  the  200/.  But  on  exceptions  taken 
by  the  executors,  the  decree  was  discharged  of  the  200/.,  and 
Lord  Chancellor  held  it  not  good,  because  it  was  not  proved  by 
the  oath  of  three  witnesses ;  for  though  Mrs.  Shallmer  and  her 
maid  had  made  proof,  yet  Prcxo  was  dead ;  and  the  statute  in  that 
branch  requires  not  only  three  to  be  present,  but  that  the  proof 
shall  be  by  the  oath  of  three  witnesses. 
1  Abr.  Eq.  A  daughter  deposits  180/.  in  the  hands  of  her  mother  (the  de- 

Cas.  404.  fendant)  and  afterwards  makes  her  will  in  writing,  and  thereby 

146  Jones  V  t^6vises  several  legacies,  and  makes  her  mother  executrix,  but 
Nabbs.  1|S.  C.  takes  no  manner  of  notice  of  the  180/.  Afterwards,  by  word  of 
«07?j.Nab  V.  mouth,  she  desires  her  mother  to  give  the  180/.  to  the  plaintiff, 
Nab,  10  Mod.  if  ^\^Q  thought  fit,  and  then  soon  after  died :  the  mother  proved 
'"  the  will,  and  this  bill  was  brought  against  her,  to  have  the  180/. 

paid.  The  mother,  by  her  answer,  admits  she  had  such  a  sum 
in  her  hands,  that  her  daughter  did  make  such  a  request  to  her, 
but  that  she  left  it  to  her  election,  whether  she  would  give  it  to 
the  plaintiff  or  not,  by  the  very  form  of  the  devise :  and  insisted, 
that  she  did  not  think  fit  to  give  it  to  the  plaintiff.  And  in  this 
case  it  was  agreed,  that  this  was  not  good  as  a  nuncupative  will, 
being  above  30/.  and  not  reduced  into  writing  within  six  days 
after  the  speaking,  as  the  statute  requires.  2dly,  That  if  the  de- 
fendant had  insisted  on  the  statute  of  frauds  and  perjuries,  the 
court  could  not  have  relieved  the  plaintiff  as  upon  a  trust;  but  in 
this  case  the  defendant  having  by  answer  confessed  the  trust, 
there  was  no  danger  of  perjury  from  variety  of  proof,  which  was 
the  mischief  the  statute  intended  to  provide  against ;  and  there- 
fore the  court  took  it  to  be  in  nature  of  a  trust,  and  decreed  for 
the  plaintiff:  for  the  defendant  expressly  swore,  she  did  not 
think  fit  to  give  it  to  the  plaintiff,  and  that  the  testatrix  had  left 
her  at  liberty.  But  this  decree  was  against  the  opinion  of  several 
at  the  bar,  who  thought  it  too  hard  on  the  election  left  in  the 
mother :  but  the  court  principally  relied  on  the  case  of  Kiiigsman 
and  Kingsman,  where  a  man  devised  away  an  estate  of  2000/.  per 
ann.  and  upwards,  from  his  son  and  heir  to  a  bargeman ;  and  by 
his  will  devised  20/.  per  ann.  to  his  son,  with  this  clause,  that  if 
he  behaved  himself  well,  and  gave  no  trouble  or  disturbance  con- 
cerning her  will,  that  he  might  make  it  up  80/.  if  he  thought  fit : 
and  the  court  decreed  the  80/.  per  ann.  to  the  son.  But  note, 
the  80/.  per  ann.  in  the  case  of  Kingsman  and  Ki?igsma?i  seems 
to  have  been  decreed  purely  upon  the  circumstances  and  hard- 
ships 
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ships  of  the  case;  but  in  the  present  case  there  were  no  such  cir- 
cumstances or  ingredients  of  hardship  on  the  plaintiff:  but  quccre^ 
for  it  seems  to  be  a  trust  in  the  hands  of  the  mother. 

II The  dying  person  is  required  by  the  statute,  to  bid  the  per-  Bennett  v. 
sons  present  bear  witness  that  such  is  his  will,  or  to  that  effect ;  '^' pjj^^|"'j^ 
and  the  statute,  with  respect  to  this  as  well  as  its  other  recjui-  [g^^ 
sitions,  hath   always  been   strictly  construed.     Thus,  in  a  late 
case,  where  a  person  in  her  last  sickness  called  her  children  to 
her  bedside,  together  with  another  individual  who  was  in  the 
house,  and  declared  to  them  her  will  as   to  the  disposition  of 
her  property  without  more  in  the  case,   though  the  credit  of  the 
witnesses  was  unshaken,  the  paper  propounded  as  nuncupative  was 
rejected  for  want  of  the  rogatio  testium^  which  ought  to  be  explicit 
and  particular.il 

(F)  The  Nature  and  Effect  of  a  Will  or  Testament, 
and  of  a  Codicil. 

A   WILL  or  testament  is  of  that  nature,  that  it  differs  much  J  ^"^^t.  n  2.^ 

from  other  acts  and  deeds  that  men  do  and  execute  in  their  porse'and 
lifetime ;  for  although  it  be  made,  sealed,  and  published  in  ever  Hembling's 
so  solemn  a  manner,  yet  it  has  no  life  nor  virtue  in  it  until  the  case.    But 
testator's  death  ;  for  it  is  a  maxim  in  law,  omne  testamentum  morte  f^'^'j\°^° 
consummatuni  est,  et  voluntas  est  ambulatoria  usqtie  ad  extremum  ^^j.^  ^g-^^j.  ^^ 
vitce  exitum:  it  is  therefore  resembled  until  death  to  the  interlo-  after  the  test- 
cutory  sentence,  and  after  death  to  the  definitive   sentence  of  a  ator's  death, 
judge  ;  and  hence  it  is  said,  scd  legum  servanda  fdcs,  suprema  Ji^Q^tJ^^hoLK^h 
voluntas  quod  mandatferiquejuhet  -parere  7iecesse  est.  ^^^  consum-° 

mate,  from  the  execution  of  it;  and  to  many  purposes  in  law  shall  relate  to  the  time  of  the 
making  of  it.    1  P.  Wras.  97.  Lord  Bin  Jon  v.  Earl  of  SuiFolk. 

And  for  this  reason  a  man  may  alter  or  make  void  his  will  at  Shep.  Abr. 
his  pleasure;  and  he  may  make  as  many  new  wills  and  test-  P^^  .p'^P" 
aments  as  he  pleases,  and  there  is  no  way  to  bar  a  man  of  this 
liberty. 

And  the  latter  testament  always  revokes   and  overthrows  the  Lit.  168. 
former:  but  otherwise  it  is  of  a  codicil,  for  a  man  may  make  as  ^"^"g-  P;^' 
many  of  these  as  he  will,  and  make  no  testament  at  all.     Or,  if  |q_'    ^^'    ^  * 
he  makes  a  testament,  he  may  afterwards  make  as  many  codicils 
as  he  will,  and  one  of  them  will  not  overthrow  the  other  ;  for  in 
the  first  case  they  must  be  all  annexed  to  the  letters  of  admini- 
stration, and  the  administrator  must  perform  them ;  and  in  the 
latter  case  they  must  be  all  annexed  to  the  testament,  and  the 
executor  must  take  care  to  perform  them. 

A  testament  therefore  is  said  to  have  three  degrees.     1st,  An  Shep.Abr. 
inception,  which   is  the  makmg  of  it.      2dly,  A  progression,  P^J^rp^P'^* 
which  is  the  publication  of  it.     Sdly,  A  consummation,  which  is       ' 
the  death  of  the  testator. 

In  grants,  therefore,  the  first  is  of  the  greatest  force,  but  in  ^  ^^^^  \\c>  \) 
testaments  the  last  is  of  the  greatest  force.  Bm-  if  the  lat- 

er will  cannot  be  found,  or  the  contents  of  it  are  unknown,  it  is  no  revocation  of  the  former. 
Show.  Cas.  in  Pari.  146.     [Vide  infra.] 
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But,  when  a  testament  is  perfect  by  the  death  of  the  party,  it 
as  effectually  gives  and  transfers  estates,  and  alters  the  property 
of  hinds  and  goods,  as  acts  executed  by  deeds  in  the  lifetime  of 
the  parties  :  for  hereby  descents  of  lands  are  prevented.  And  a 
man  may  make  estates  in  iee-simple  or  fee-tail,  for  life  or  years, 
of  lands,  tenements,  rents,  reversions,  or  services,  as  effectually 
as  by  deed;  and  these  estates  also  will  be  good  without  any 
livery  of  seisin  or  attornment;  and  hereby  also  rents,  and  power 
to  distrain  for  them,  may  be  reserved,  conditions  created  and 
annexed  to  estates  or  things  devised. 

And,  therefore,  they  that  take  by  devises  of  land,  are  said  to 
take  in  the  nature  of  purchasers. 

And  if,  therefore,  a  tenant  in  tail  makes  a  feoffment  to  the  use 
of  himself  in  fee,  and  after  devises  the  same  land  to  his  wife  in 
fee,  and  dies,  the  son  is  not  remitted  though  the  father  dies 
seised,  for  the  devise  prevents  the  descent. 
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(G)  How  AVills  shall  be  construed.  |jGeneral  Rides  of 
Construction  :  And  herein,  —  Of  the  admissibiiity 
of  extrinsic  Evidence  to  explain  theni.|j 

TT  is  to  be  observed,  that  where  the  words  of  a  will  have  a  plain 
sense,  and  no  doubt  is  in  any  matter  within  or  without  the 
words,  touching  the  matter  of  the  devise,  there  the  words  of  the 
will  shall  always  be  taken  to  be  the  intent  of  the  devisor,  and  his 
intent  to  be  what  the  words  say. 

That  all  the  words  of  a  will  are  to  be  carried  to  answer  the 
intent  of  the  devisor;  but  this  is  to  be  understood  in  cases  where 
the  intent  of  tlie  party  may  be  known  by  the  words  that  are  in 
the  will. 

That  if  there  are  inconsistent  and  contradictory  words  in  a 
will,  some  words  must  be  rejected  to  make  it  sense.  Thus, 
where  a  testator  gave  the  interest  of  a  sum  of  6000/.  to  Mayy 
Conijbrfic,  his  daughter,  for  her  life,  and  after  decease  gave  the 
money  between  Charles  Comfortle  her  husband,  and  their  chil- 
dren :  and  in  another  part  of  the  will  he  said,  "  and  in  case  there 
"  be  no  such  child  or  children,  I  give  it  to  Charles  Comfortle 
"  and  such  children."  Lord  Chancellor  rejected  these  latter 
words,  as  they  were  absurd  and  contradictory. 

A.  having  a  wife  and  no  children,  made  his  will,  and  said,  — 
lest  it  should  please  God  that  he  should  not  return,  he  gave  and 
devised  a  real  and  personal  estate,  or  to  that  effect.  He  returns, 
has  children,  and  dies,  without  altering  his  will:  the  plaintiff 
.  being  a  legatee,  and  there  being  a  direction  in  the  will  for  the 
sale  of  the  real  estate  to  pay  his  legacy.  Lord  Chancellor  was  of 
opinion  that  the  disposition  was  merely  contingent,  and  that  no 
part  of  the  will  was  to  take  effect  but  on  the  contingency  of  his 
return;  and  so  avoided  determining  the  principal  question,  how 
far  the  alteration  of  the  testator's  circumstances  would  be  a  pre- 
sumptive revocation  as  to  the  real  and  personal  estate;  but  as  to 

the 


(G)  How  Wills  shall  be  construed,  S^c.  (General  Rules.)  48S 

the  personalty,  seemed  to  rely  on  the  case  of  Lng  and  hw^ ,-  and   ^  Ves.  607. 
as  to  the  real  estate,  he  said,  that  the  statute  of  frauds  and  per-  j^^^'^'j^ionp ^* 
juries  made  a  material  difference  between  that  and  the  personal   j  p[^\]i  ^' 
estate.  4  8  541 

That  a  will  must  have  a  favourable  interpretation,  and  as  near  Shep.  Abr. 
to  the  mind  and  intent  of  the  testator  as  may  be,  and  yet  so  partio.  voc. 
withal  as  his  intent  may  stand  witli  the  rules  of  law,  and  not  be  Testament. 
repugnant  thereunto;   it  being  a  rule  or  maxim  of  law,   Qicod 
ultima  voluntas  testatoris  perimpleyida  est,  secundum  verum  intentio- 
nem ;  and  that,  Sed  legion  servanda  Jides,  suprema  volimtas  quod 
mandat  Jierique  jubet  parcre  7iecesse  est.     In  deeds,  the  rule  of  Bridcr.  105. 
construction  is,  that  the  intention  must  be  directed  by  the  words ;  ^tandish  v. 
but  in  wills,  the  words  must  follow  the  intent  of  the  devisor;  and       °'  " 
such  a  construction  is  to  be  made  of  them  as  to  make  use  of  all 
the  words,  and  not  of  part,  and  so  as  they  may  stand  together, 
and  have  no  contrariety  in  them. 

That  such  a  sense  shall  be  made  of  a  devise,  that  it  may  be  Shep.  Abr. 
for  the  profit  of  the  devisee,  and  not  to  his  prejudice.  ^J^J^  Test^ 

That  general  and  doubtful  words  in  a  will  shall  not  alter  an  Id.  ibid. 
express  devise  before,  nor  carry  any  thing  contrary  to  the  ap-  llslerm  R. 
parent  intent.  jVn.'iL.f' 

That  the  clauses  and  sentences  of  a  will  shall  be  severally  Shep.  Abr. 

transposed  to  serve  the  meaning  of  it.     And  construction  shall  partii.  p.  11. 

be  made  of  the  words  to  satisfy  the  intent,  and  they  shall  be  put  ^,'"^-  "^^y^j'jgg 

in  such  order  as  that  the  intent  ma}-  be  fulfilled.  R.  i.  2  Ves.  & 

B.  67.  sMeriv.  R.  5S6.    9  East,  267.11 
That  no  sense   may   be  framed   upon  the  words    of  a  will,  Shep.  Abr. 

wherein  the  testator's  meaning  cannot  be  found.  part  11.  p.  11. 

"  voc.  1  est. 

That  to  give  a  thing  to  such  a  person  to  whom  the  law  gives  Styles,  148, 

it,  is  as  if  it  had  not  been  given  ;  and  so  a  devise  of  a  man's  land  i^9- 
to  his  heirs  is  void. 

That  a  construction  of  a  will  must  be  gathered  out  of  the  Shep.  Abr. 

words  of  the  will,  and  not  by  any  averment.  P^^  Test 

That  though  a  parol  averment  shall  not  be  admitted  to  explain   ^  Preera.  292. 
a  will,  so  as  to  expound  it  contrary  to  the  import  of  the  words ;  Steede  v. 
yet  when   the  words   will  bear  it,    a  parol  averment  may  be  Ben-ier,  5Rep. 
admitted.     As,  for  instance,  to  ascertain  the  person,  but  in  no  ^g'  .^  ^.^.^g  ^^' ' 
case  to  alter  the  estate.  [2  "p.  Wms. 

157.  1  Ves.  2,"1.  1  Atk.  411.  2  Ves.  216.  1  P.  Wms.  674.  2  P.  Wms.  142.  Ambl.  175. 
5  Ves.  jun.  148.  Parol  averments  are  admitted  to  aid  the  exposition  of  a  written  will,  not 
only  where  there  is  an  ambiguity  as  to  the  person,  or  as  to  the  subject  matter  devised,  but 
also  where  words  of  equivocal  import  are  used  expressive  of  the  quantity  of  interest,  or  extent 
of  the  subject  matter  of  the  devise.  Thus,  a  testatrix  by  her  will,  gave  the  following  bequests  : 
"  I  give  to  M.  P.  the  sum  of  500/.  stock  in  long  annuities.  I  give  to  M.  H.  the  sum  of  500/. 
"  stock  in  long  annuities  ;  I  also  give  unto  Miss  /.  B.  the  sum  of  200/.  stock  in  long  annuities,  the 
"  interest  thereof  <o  accumulate  till  she  shall  attain  twenty-one,  and  then  the  whole  to  be  transferred 
"  to  her  by  rny  executors.  Also,  I  give  unto  Miss  H.  D.  the  sum  oflOOl.  stock  in  long  cnnuities,the 
"  interest  thereof  to  accumulate,  imtil  she  attains  twenty-one,  and  then  the  whole  to  be  transferred 
"  to  her  by  my  executors :  —  And  all  the  rest  and  residue  of  my  estate  and  eflects,  both  real 
*'  and  personal,  whatsoever  and  wheresoever,  I  give,  devise,  and  bequeath  the  same,  and  all 

112  "  and 
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"  and  eveiy  part-thereof,  unto  my  said  two  nephews  M.  F.  and  T.  F.,  their  heirs,  and  exe- 
"  cutors,  administrators,  and  assigns  for  ever."  It  turned  out  that  the  testatrix  had  only  120/. 
a  year  long  annuities.  And  the  question  was,  Whether  the  legatees  should  have  the  respec- 
tive sums  given  to  them  raised  by  sale  of  so  much  of  the  stock  as  would  produce  the  same; 
or  whether  they  were  entitled  under  the  will  to  annuities  of  the  sums  respectively  given 
them,  and  consequently  to  divide  the  120/.  a  year  between  them,  leaving  nothing  to  the  resi- 
duary legatees  ?  And  this  depended  upon  the  question.  Whether,  in  this  case,  the  court  could 
let  in  averments  of  the  state  of  the  testatrix's  property  at  the  time  of  her  decease  ? 
Upon  the  first  hearing  of  the  cause,  Lord  Thurlow  was  of  opinion,  that  parol  evidence  could 
not  be  admitted ;  because,  the  testatrix  having  used  words  so  near  those  a  man  of  business 
would  make  use  of  to  dispose  of  so  much  per  annum,  the  court  were  bound  to  declare  the 
legatees  entitled  to  the  things  as  described,  »iz.  annuities.  But,  on  a  rehearing  of  the  cause, 
his  lordship  changed  his  opinion.  He  said  he  should  have  thought  that,  had  the  will  stood 
clear  of  all  other  criticisms,  although  it  were  not  an  accurate  description  of  500/.  joint  interest 
in  the  annuities,  yet  it  was  a  sufficient  ore  of  500/.  stock  inthe  long  annuities;  at  the  same  time,  it 
was  impossible  not  to  observe  that  the  expression  "the  sum  of  500/."  was  going  out  of  the  way. 
But  accurate  phrases  were  not  called  for  ;  and  if  the  words  were  found  to  express  the  inten- 
tion of  the  testatrix,  that  was  sufficient,  and  if  it  had  stood  by  itself,  it  was  sufficient  to  shew 
what  the  words  meant  "  an  annual  sum  of  500/."  The  difficulty  occurring  was  this,  that  she 
had  been  speaking  of  a  sum  of  500/.,  which  expression,  if  standing  alone,  ought  not  to  be  in- 
terpreted by  any  other  context, but  must  take  its  ivhole  complexion  from  the  word  stock:  but, 
if  it  stood  with  the  context  to  admit  of  any  other  construction  upon  it,  he  must  consider  what 
the  testatrix  meant  by  the  whole  of  the  words  "  the  sum  of  500/.,  &c."  and  the  additional 
words  "  the  interest  thereof  to  accumulate."  According  to  the  natural  sense  of  the  words 
"  sum  of  500/.  given  to  A.  at  twenty-one,  and  the  interest  thereof  to  accwmdate"  he  must  sup- 
pose the  first  sum  to  be  the  principal  sum,  and  the  second  the  interest  of  the  principal  sum. 
It  had  been  contended  that  the  word  "stock"  in  the  annuities  could  not  mean  the  annuity; 
because  it  would  extend  to  the  three  per  cents.,  which  were  annuities,  but  there  the  stock 
was  denominative  of  the  capital  sums ;  otherwise  as  to  the  long  annuities,  they  were  denomi- 
nated so  by  the  annuity;  and  the  circumstance  of  their  being  both  annuities  made  it  very  pro- 
bable, that  if  a  person  were  to  speak  of  it  as  a  gross  simi,  he  would  speak  of  the  stock,  and  not 
of  the  annuity  merely.  So  far  practice  might  warrant,  that  if  the  words  had  ended  with 
annuities,  without  speaking  of  interest,  there  would  have  been  no  necessity  for  evidence  to 
have  controuled  them  ;  but  the  second  part  of  the  sentence,  "  and  the  interest  thereof  to  ac- 
cumulate," raised  a  doubt  whether  she  meant  a  sum  as  producing  interest,  or  the  stock  itself 
The  term  interest  was  not  a  proper  phrase,  but  this  wa.;  not  a  grosser  inaccuracy  than 
those  in  the  rest  of  the  will ;  the  word  transferred  had  been  relied  on  as  a  technical  phrase, 
but  it  weighed  nothing,  because  the  thing  to  be  bequeathed  was  not  the  stock,  but  the  produce 
of  the  stock  together  with  the  stock  itself.  The  interest,  which  was  the  growing  produce  of 
the  legacy  she  meant  to  give,  was  to  be  laid  out  in  order  to  accumulate,  she  must  have  meant 
by  the  word  annuity  something.  There  was  no  doubt  if  the  word  stock  had  been  left  out,  but 
the  meaning  would  be  that  the  sum  of  500/.  ivas  to  be  disposed  of  in  lo7ig  annuities,  and  lu  make 
a  produce,  and  that  produce  to  accumulate  until  the  legatee  should  attain  twenty-one.  This 
being  the  doubtful  interpretation  upon  the  face  of  the  will,  the  question  arose.  Whether  the 
state  of  the  testatrix's  fortune  was  not  applicable  to  the  construction  of  the  will?  It  appear- 
ed by  some  other  parts  of  the  will,  that  she  was  extremely  anxious  to  make  an  ample  provi- 
sion for  the  family  of  the  Fonereaus  ;  considering  then  the  situation  of  her  fortune,  it  was 
perfectly  inconsistent  to  say,  that  she  could  mean  to  give  ten  times  more  than  she  tvas  worth 
in  legacies.  His  lordship's  opinion  therefore  was,  that  the  judgment  must  be  reversed,  and  that 
he  could  let  in  the  evidence  of  the  value  of  the  estate,  not  to  controul  the  bequests  which  the 
testatrix  had  made  in  words  themselves  distinct,  nor  to  controul  a  bequest  which  she  had 
made  of  a  subject  which  she  had  accurately  described;  but,  because  the  words  she  had  used  in 
the  description  were,  upon  the  whole  of  the  context,  iincevtain  tvhether  she  intended  it  as  the 
interest  of  the  gross  sum  to  accumidntc,  or  500/.  per  annum.  The  peculiarity  of  this  will  fur- 
nished sufficient  doubt  to  warrant  the  admission  of  collateral  evidence  to  explain  it,  and,  if  so, 
the  statement  of  the  testatrix's  fortune,  was  applicable  to  the  purpose  of  such  an  explanation, 
Fonereau  v.  Pointz,  1  Bro.  Ch.  Rep,  472.J 

Doed.  Hand-        ||In  the  construction  of  wills  free  from  ambiguity,  the  general 
&on  V.  l^yldes,    ^.^^^  •     ^^^^  evidence  of  the  value  of  the  estate  devised,  or  of  the 

Cowp.  8.33.  r    1  ,  -11  1  1      •  1    •  1 

Standen  v.        amount  ot  tlie  testator  s  property,  will  not  he  admitted  in  order 
Standon.  to  raise  an  argument  in  favour  of  a  particular   construction. 

What- 
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Whatever  may  be  the  amount,  the  general  rule  of  construction  2  Ves.  jun. 

must  prevail.  '  ^''l    ^^'^tr, 

^  ardson  v.  hu- 

monds,  7  Term  R.  640.      Doe  v.  Dring,  2  Maule  &  S.  455.     Bootle  v.  Blundell,  1  Meriv.  216. 

Jones  V.  Tucker,  2  Meriv.  537.     Attorney-General  v.  Grote,  3  Meriv.  316.     Smith  v.  Doe  d. 

Jersey,  2  Bro.  &  B.  473.  5  Barn.  &  A.  387. 

Where  the  subject  of  the  devise  is  described  by  reference  to   Ssndford  v. 
some  extrinsic  fact,  it  is  not  only  competent,  but  absolutely  ne-    ^l  ^ 
cessary,  to  admit  extrinsic    evidence  for  ascertaining  that  fact,    g^j 
and  through  that  medium,  to  ascertain  the  subject  of  the  devise. 
This  is  not  done  with  a  view  to  explain  the  will,  or  to  add  to  its 
contents,  but  to  ascertain  what  is  included  in  the  description  used 
in  the  will. 

Where  there  is  a  devise  of  an  estate  purchased  by  A.,  or  a  Hulme  v. 
farm  in  the  occupation  of-B.,  it  must  be  shewn,   by  extrinsic  Heygate, 
evidence,  what  estate  it  was  that  A.  purchased,   or  what  farm   o<^-^"\igriv, 
was  in  the  occupation  of  B,,  before  it  can  be  shewn  what  is  655] .  ^^^^  gee 
devised.  Lowe  v.  Lord 

Huntingtower,  4  Russell,  532.  noid. 

So,  in  all  cases  where  there  is  a  latent  ambiguity  in  a  will,  Cheyney's  ca. 

which  is  only  raised  by  reference  to  extrinsic  facts,  other  ex-  5  Rep.  68.  b. ; 

trinsic  evidence  may  be  shewn    to  do  away  and  explain  the  '^."^  ^f^  ^'" 

ambiguity;  as,  where  a  person  had  two  sons  baptized  John,  and  g  ^      ^--' 

conceiving  that  his  elder  son  was  dead,  devised  lands  generally  Hob,  52. 

to  his  son,  and  the  elder  was  in  fact  living,  the  vounsjer  mav,  in  Jones  v.  New- 

pleadins:  or  in  evidence,  allege  the  devise  to  him,  and  produce  n^"'  ^  9.     ■ 
■  °  1  •     r    I      )      •  J    ^1     .   I,      .u         1  .   .u      R- 60.  Harris 

witnesses  to  prove  his  lather  s  intent,  and  that  he  thought  the  ^  Lincoln 

elder  was  dead.  2P.Wms.  136. 

Careless  v.  Careless,  1  Meriv.  384.    Doe  v.  Westiake,  4  Barn.  &  A.  57. 

And  so,  where  a  devise  in  a  will  is  to  a  person  designated  b^'  Beaumont  v. 

a  christian  and    surname,  without   any  other   description,  and  Fell,  2  P. 

no  such  person  appears  to  claim  the  legacy,  or  seems  to  have   Wms.  140. 

been    known  by  the  testator,   parol  evidence  is  admissible  to  f;°^,  "^"f.^^ 
,  111''  -1  Look  V.  Dan- 

shew  that  both  names  are  mistaken.  vers  7  East, 

303.;  and  for  other  instances  oflatent  ambiguities  where  parol  evidence  has  been  received,  see  Sel- 
wood  v.  Mildmay,  3  Ves.  306.  Goodtitle  v.  Southern,  1  Maule  &  S.  299.  Doe  v.  Jersey, 
1  Barn.  &  A.  550."  Whitbread  v.  May,  2  Bos.  &  Pull.  593.  Doe  v.  Oxendon,  3  Taunt.  147. 
4  Dow.  65.  contra.  Thomas  v.  Thomas,  6  Term  R,  671.  Doe  v.  Jersey,  5  Barn.  &  Cres.  871., 
and  Hewson  v.  Reed,  5  Madd.  451. 

But  where  the  will  is  upon  the  face  of  it  ambiguous  and  un-  3  East,  172. 
certain,  the  only  mode  of  arriving  at  its  meaning  is,  by  construing 
one  part  of  it  by  another ;  and  no  external  evidence  of  the  de- 
clarations of  the  testator,  or  of  other  facts,   is   admissible ;  and 
if  the  ambiguity  is  incurable,  the  heir  at  law  must  take.     As,  for  2  Vem.  624. 
example,  if  the  devise  is  to  one  of  the  sons  of  J.  S.,  who  has  ^^^P'  ^^f'-^- 
several  sons,  such  an  uncertainty  in  the  description  of  the  devisee  to^ev^Gene- 
cannot  be  explained  by  parol  proof.  rai,  2  Atk.  239. 

And  so,  a  blank  for  the  devisee's  name  cannot  be  supplied  by 
parol  proof. 

But  if  the  surname  only  is  mentioned,  and  a  blank  left  for  Price  v.  Page, 

the  christian  name,  parol  evidence  is  admissible  to  shew  who  the  tii  l'/^^' 

-T^i       T    •       ■        1  1  I    •         Abbott  v. 

testator  meant.      1  he  distinction  between  the  two  cases  being,  j\iassie  5  Ves, 

that  in  the  former  it  is  uncertain  whether  the  testator  had  fixed  14s.  Andrews 

lis  on 
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V.  Dobson,  Oil  any  object  of  his  bounty ;  while,  in  the  latter,  it  is  clear  h^ 
^o^^tt  ^^'  ^^^"^  some  person  in  view  ;  and,  to  persons  intimate  with  him,  the 
Pliill  o^nEvid  iniperfect  description  might  sufficiently  point  him  out-H 
1.  540.;  (7th  edit.)  and  a7ite,  tit.  Evidence  {G).  As  to  particular  rules  of  construction,  and 
the  force  of  particular  expressions,  and  the  creation  of  particular  estates  by  will,  see  tit. 
Legacies  and  Devises. 

2Freem.2b"7.        One  part  of  a  will  shall  be  expounded  by  another  :  as  where 

Bamfield  v.       ^  j^^j^  leaves  an  estate  to  another  and  his  heirs,  and  afterwards 

^  '    '  mentions  to  have  given  him  an  estate-tail ;  heirs  shall  be  taken 

to  mean  heirs  of  the  body,  and  the  devisee  shall  take  only  an 

estate-tail. 
Leon.  229.  II  Effect  ought  to  be  given  to  the  whole  will,  if  possible,  and  the 

Gittim  V  ^^  intention  should  be  collected  from  all  the  parts  thereof  to  avoid 
Steele,  repugnancy,  and  a  codicil  is  to  be  considered  as  part  of  it.     Such, 

ywanst.  2s.  indeed,  is  the  respect  paid  to  intention,  that  a  construction  may 
Grviyv.Minne-  \^q  made  to  support  it,  when  plain  upon  the  whole  will,  even 
■un'io5  ^^'  ^g^'^^st  strict  grammatical  rules.  But  an  express  disposition 
iiVes.  148.       cannot  be  controuled  by  inference. 

1  Ves.  jun.  269. 

Roberts  on  Words  of  desire  are  of  imperative  obligation  if  the  subject  and 

1  b,   .o5  .  QJjject  be  certain,  unless  there  is  plainly  an  option  or  discretion 

there  cited.  intended  to  be  given.     If  a  testator  uses  technical  phrases  he 

Morris  v.  must  be  supposed  to  understand  them,  unless  by  other  parts  of 

Bishop  of  the  will  he  manifests  the  contrary.     Prima  facie  words  must  be 

ioVes"5''''  understood  in  their  legal  sense,  unless  a  contrary  intent  plainly 

Phillips  v7'  appears. 

Garth,  3  Bro.  C.  C.  60.  Holloway  v.  HoIIoway,  5  Ves.  401.  Winslow  v.  Tighe,  2  Ball  & 
B.  204.  •  ^ 

2  Chan.  Ca.  'pj^g  same  words  in  different  parts  of  a  will  should  be  con- 
gjg'          ■        strued  in   the    same    sense,    unless    the  general  intention    call 

strongly  for  a  different  construction  :  and  sometimes  they  may 
have  a  different  force  as  applied  to  different  subjects. 
Strong  V. Teat,        General  words  will  be  controuled  to  render  the  whole  will 
I)   "vRe'de    consistent:  but  every  word  ought  to  have  effect,  if  possible,  so 
8 Term R.  11 8.';  ^^  it  consist  with  the  general  intention, 
and  see  6  Ves.  1 29.     9  Ves.  205.     8  Ves.  295. 

Per  Lord  If  words  admit  of  a  twofold  construction,  the  rule  is  to  adopt 

Mansfield,^       that  wliicii  may  tend  to  make  good  the  instrument,  and  to  effec- 
tuate rather  than  to  frustrate  :  and  if  words  are  rejected  or  sup- 
plied by  construction,  it  must  always  be  in  support  of  the  intent. 
1  P. Wms.  "  And"  must  be  read  as  "or,"  where  such  reading  is  neces- 

"^"^t'  ^^'•^'       sary  in  order  to  a  reasonable  construction  of  the  will,  or  where 
R  550  6  Ves    ^^  '^^  necessary  in  order  to  give  effect  to  all  the  words, 
jun.  311.    7  Ves.  jun.  459. 
3  Atk.  590.  So  "  or  "  is  sometimes  to  be  read  as  a  copulative,  and  shall  not 

iA\ils.  MO.      •where  it  comes  at  the  end  of  a  period,  disjoin  the  preceding 
9  East,  366.  .....  ,  .     ^  .^^  7       J  t  o 

6Ves.jun.34i.  sentences  it  the  intent  be  against  it. 

12  Ves.  112. 

3  P.  Wms.  Tiie  intention  of  the  testator  is  not  to  foil  because  it  cannot 

^  ^'  take  effect  to  the  full  extent,  but  it  is  to  work  as  far  as  it  can. 

Neither 
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Neither  tlie  want  of  merit  in  the  object,  nor  the  want  of  pru-  Thcllnsson  v. 
dence  in  the  disposition,  nor  any  disproportion  in  the  amount  of  ^^  "»'''<'™> 
the  property  given,  will  allbrd  a  ground  tor  controuling  or  not  ^^  g^'[ 
giving  eilect  to  a  will.jl 


(H)  How  \yills  may  be  avoided. 
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ILLS  may  be  avoided  eldier  by  act  of  the  party  Iiiinself, 
as  by  revocation  ,-  or  by  legal  sentence  after  the  death  of  the 
testator,  as  iov  J'raud^  &c.     Therefore  we  will  consider, 

1.   What  shall  he  deemed  a  llroocation  of  a  Will :  —  \\A?td  herein y 

I.  Of   Revocations    by  cancelling,  alterations,    and  subsequent 
testamentary  Acts.|| 

By  the  29  Car.  2.  c.  3.  it  is  enacted,  "  That  no  devise  in  writ-  29  Car.  2.  c.  5. 

*'  incr  of  lands,  tenements,  or  hereditaments,  or  anv  clause  there-  IK«)  ^^ otwi th^ 

.,      ,P    ,     ,,  ,  ,  ,  1  .         ,  ,  "       ,  .,,  staiiUini'  these 

*'  or,  shall  be  revocable,  otherwise  than  by  some  other  will  or  ^^qj-j^  ji^js 

*'  codicil  in  writing,  or  other  v/riting  declaring  the  same,  or  by  cliuiseis  coji- 

**  burninn;,  cancellin';,  leiirino-  or  obliteratinjr  the  same  by  the  strued  con- 

**  testator  himself,  or  in  his  presence  and  by  his  directions  and     , '"""?;: '^ 

.  tiic  iiltn  sec- 

'*  consent,  but  shall  continue,  S,-c.  unless  altered  by  some  other  jj^,-,  .^j,  ^^^  ^^e 

*'  will    or  codicil  in  writing,    or  other  writing  of  the  devisor,  execution  of 

"  signed  in  the   presence  (a)  of  three  or  more  credible  witnesses  the  original 

*'  declaring:  the  same."    And  bv  the  same  act,  "  no  will  in  writ-  ^^''^ ,'  "  ,    ^^  '* 

...  ^       .  1        4. '^  1     II    I  11  not  held  nc- 

*'  mg  concernmg  personal   estates   shall   be  repealed,  nor  any  ^.g^^jj^,,  (^i^^t 

**  clause  or  bequest  therein  altered  by  words,  or  will  by  word  of  the  testator 

"  mouth  only,  except  the  same  be,  in  the  life  of  the  testator,  should  sign, 

"  committed  to  writing,  and  read  to  and  allowed  by  him,  and  ^^J^f^^^^*,'  ']^ 

"  proved  to  be  done  by  three  witnesses.  (6)"  jl"^g  ^^,j]j  ^^ 

the  presence  of  the   witnesses.     See  Roberts  on  Wills,  vol.2,  p.  1.    Dougl.  R.  244.  yzo//^; 
Ellis  V.  Smith,  1  Ves.  jun.  11.     (6)  See  2  Roberts  on  Wills,  105.    4  Ves.  jun.  1^96.  uote,  («).{j 

11  Sir  S.  S.  duly  made  his  v,'ill  on  2d  March,   1810,  occupying  Sitwcll  v. 

fifteen  sheets  of  paper.     The  will  was  i>repared  from  heads  or  [^'"     '''     '^^ 

instructions  left  with  Sir  S.  S.  for  his  ai)probation,  after  which  it  g  Roberts  on' 

was  returned  to  his  solicitor  to  prepare  the  will,  but  signed  in  Wills,  107.; 

pencil  by  the  testator,  that  it  might  operate  in  case  of  accidents  and  see  Dick- 

in  the  mean  time.     It  contained,  amono;st  other  bequests,  one  of  ^"^^^'^  v.  Dick- 

-,  .  enson   9  Phill 

2000/.  to  the  younger  children  of  F.  S.,   Esq.,  Sir  S.'s  brother;  ^i,  173 "where 

but    this  legacy  being    struck  through  in  the   instructions   was  the  pencil 

omitted  in  the  formal  wdll,  in  consequence  of  Sir  S.'s  expectation,  alterations 

explained  to  the  solicitor,  that  the  family  of  Lord  C.  would  pro-  ^'f^  ^d- 

vide  for  the  younger  children  of  F.  S.     The  will  when  executed  g^g  Mence  v. 

was  delivered  to  the   solicitor,   while  the   testator  retained  the  Mence, 

instructions  for  reference.     Sir  S.  died  1  ]  th  J/d^,   1811,  and  a  is  Ves.  34Sr 

probate  of  the  will  only  was  obtained.     The  instructions  were 

found  in  his  secretary,  and  contained  an  obliteration  of  a  legacy 

to  Mr.  G.,  the  deceased's  steward,  with  a  mark  in  the  margin  to 

refer  to  it,  and  this  indorsement  on  the  outside  :  "  If  any  legacy 

**  includes  Mr.  G.  in  this  or  any  other  will  or  codicil,  1  revoke 

*'  it.  —  S.  S.f  Fehruary   1811."    The  pencilled  obliteration  of  the 

legacy  of  2000/.  to  P.fS'.'s  children  was  crossed  through,  and  the 

I  i  4  deceased. 
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deceased  had,  on  29th  March,  1811,  signed  every  sheet  of  the 
will  except  the  second,  containing  the  obliteration  of  Mr.  G.'s 
legacy.  On  a  suit  to  compel  the  executors  to  prove  this  paper 
of  instructions,  it  was  proved  that  the  testator,  after  the  execu- 
tion of  the  will,  had  reason  to  believe  that  the  C.  family  would  not 
provide  for  the  children  as  expected,  and  that  he  said  to  persons 
in  his  confidence  he  supposed  he  must  provide  for  the  children, 
and  expressed  an  intention  of  altering  his  will.  Sir  John  Nicholl 
said  that  the  presumptions  were  strong  against  the  paper,  as  it  had 
been  superseded  by  a  more  formal  instrument:  that  the  alterations 
were  equivocal — they  might  be  intended  to  be  operative,  they 
might  be  deliberative  only :  it  was  mere  conjecture ;  and  the 
court  could  not  pronounce  for  the  alterations  where  the  intention 
w^ith  which  they  were  made  was  not  proved  to  the  extent  required 
by  the  rules  of  decision.  || 
2  Rayni.  34.  But,  where  a  man,  by  will  in  writing,  devised  the  residue  of 
his  personal  estate  to  his  wife,  and  after,  she  dying,  he,  by  a 
nuncupative  codicil,  bequeathed  to  J.  S.  all  that  he  had  given 
to  his  wife,  it  was  resolved  good  ;  for,  by  the  death  of  the  wife, 
the  devise  of  the  residue  was  totally  void ;  and  the  codicil  was 
no  alteration  of  the  former  will,  but  a  new  will  for  the  residue. 
2  Abr.'Eq.  Revocations  by  the  act  of  the  party  are  either  express,  as  where 

Cas.  769.  Sir      the  devisor  expressly  declares  his  mind,  that  his  will  should  be 

Kichard  Tern-  ygyoked :  or  implied,  as  where  the  estate  or  thins;  devised  is 
pieman  s  case.       ,  -,    >  /.  «,,  .„  *=" 

Mich.  4  Anne    altered  alter  makmg  oi  the  will. 

in  C.  B.  iV.  B.  Where  the  spiritual  court  set  aside  a  will  as  revoked  by  the  testator,  their  sen- 
tence extends  only  to  the  personal  estate,  and  does  not  revoke  a  devise  of  the  real  estate. 
sP.  Wms.  166.  Sir  Samuel  Marwood  v.  Tnrner. 

Fitzgibbons,  If  the  latter  part  of  a  will  is  inconsistent  with  the  former  part 

^9^-  '^*'*''''^"'      of  it,  it  supersedes  and  revokes  it.     Per  Reynolds  C.  B.,  and 
v^Govenior      Comyns  and  Thompson  Barons,  in  Scacc. 
and  Company  of  Chelsea  Water-works. 

2  Freem.  R.  It  was  agreed  to  be  the  constant  rule  of  this  court,  that  where 

224.  Irod  V.  a  legacy  was  given  to  a  child,  who  afterward  upon  marriage,  or 

Hurst.  [For  otherwise,  had  the  like  or  greater  sum,  it  should  be  intended  in 

poin^t  see  satisfaction  of  the  legacy,  unless  the  testator  should  declare  his 

tit.  Lega-  intent  to  be  otherwise ;  and  it  was  said,  the  words  of  ratifying 

cies  (D).]  and  confirming  do  not  alter  the  case,  though  they  amount  to  a 

^'^M      i"  new  publication,  being  only  words  of  form,  and  declaring  nothing 

1  Ball  &  B.^  ^f  ^^^^  testator's  intent  in  this  matter.     Thus  — 

2D8.  Drinkwater  v.  Falconer,  3  Ves.jun.  625. ;  and  see  ante  dis  to  Publication  and  Republi- 
cafion,\[ 

2  Freem.  R."  Defendant's  testator  by  his  will  gave  his  four  daughters  600/. 
224.  Irod  v.  a-piece,  and  afterward  married  his  eldest  daughter  to  the  plaintiff, 
Hurst.  and  gave  her  700/.  portion  ;  after  that  he  makes  a  codicil,  and 
||See  ti^^^-  gives  100/.  a-piece  to  his  unmarried  daughters,  and  thereby  rati- 
y  II   '       '  fies  and  confirms  his  will,  and  dies.    Plaintiff  preferred  his  bill  for 

the  legacy  of  600/.  given  to  his  wife  by  the  said  will.     And  his 

Honour  held,  that  the  portion  given  by  the  testator  in  his  lifetime 

should  be  intended  in  satisfaction  of  the  legacy. 

Free,  in  Chan.       J.  S.  had  four  daughters,  A.y  B.,  C,  and  Z).,  and  by  his  will 

183.  Ward  v.    Revised  to  A.  1000/.,  and  by  the  same  will  devised  to  them  1500/. 

a-piece 
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a-piece  for  their  portions;  which  last  sums  of  1500/.  were  to  be 
raised  out  of  a  real  estate  devised  by  his  will  for  that  purpose. 
A.  marries  in  J.  S.'s  lifetime ;  and  J.  S.  gave  her  4000/.  portion. 
And  pa-  Lord  K.  Wright,  this  4000/.  portion  must  be  taken  to  be 
a  satisfaction  of  the  1 500/.  given  A.  by  the  will  for  her  portion ; 
and  a  revocation  of  the  will  pro  tanto  :  but  as  to  the  1000/.  that 
being  a  general  legacy,  A.  must  have  it,  notwithstanding  the 
4000/.  given  her  for  her  portion. 

J.  S.  devised  lands  in  S.  to  A.  his  son  for  ninety-nine  years,  Vin.  Abr.  tit. 
determinable  upon  three  lives,  and  by  his  will  charges  the  said  Devise  (R.  2). 
lands  with  an  annuity  of  50/.  per  annum  to  his  daughter  M.,  and  J 'Lamb. ^'^'^ 
afterward  devises  the  same  lands  for  ninety-nine  years,  determin- 
able upon  three  other  lives,  reserving  50/.  a-year  rent ;  this  is, 
during  the  continuance  of  the  lease,  a  revocation ;  but  it  is  no 
revocation  as  to  the  40/.  per  annum  annuity,  there  being  rent 
enough  reserved  to  satisfy  that. 

J.  is.  by  will  {inler  alia)  devises  to  B.  his  younger  son  750/.,  Prec.  in  Chan, 
and  afterwards  buys  him  a  cornet  of  horse's  commission,  and  paid   ^cs.  Hoskins 
650/.  for  it,  and  it  was  proved  he  intended  this  650/.  should  be  ^* 
discounted  out  of  his  legacy,  and  that  he  would  strike  so  much 
out  of  the  will,  as  soon  as  the  accounts  came  to  Lo7idon  to  him, 
but  died  before  they  came,  without  altering  his  will.     Decreed, 
that  the  money  paid  for  his  commission  shall  go  in  diminution  of 
the  legacy,  and  be  taken  in  payment  and  satisfaction  for  so  much. 

A.  by  will  gave  his  children  several  legacies,  and  to  his  eldest  Prec.  in  Chan. 

son  2000/.     Afterwards  he  gave  him  400/.  to  go  to  Italy ;  and  298.  Bird  v. 

being  a  merchant,  enters  on  the  debtor-side  of  his  book.  My  son  [j°nour  men- 

dehtor  400/.     Then  by  a  codicil,  having  taken  an  account  of  the  tioned  the 

estate,  and  finding  it  would  not  answer  all  the  legacies,  he  re-  case  of  Lord 

trenches  400/.  out  of  each  of  the  younger  children's  legacies,   Guernsey, 

without  taking  any  notice  of  the  eldest  son,  or  his  400/.     His  ^^^  Tf  T  r 
TT  1        ^11         11  7  1        11  a  daughter  ot 

rlonour  decreed  the  whole  2000/.  to  tlie  eldest  son.  gjj.  JqIjh 

Banks,  with  whom  he  had  a  considerable  fortune  in  land.  Afterwards  Sir  John  builds  a  house 
upon  the  land,  and  being  a  merchant  makes  an  entry,  Lord  Guernsey  debtor  so  much,  for 
building  the  house ;  and  then  makes  his  will,  and  devises  the  residue  of  his  estate  to  his  two 
daughters;  and  yet  it  was  held,  that  this  house  should  fall  into  the  lump  of  the  fortune  given 
to  Lady  Guernsey.     Ibid. 

A  man  makes  his  will  duly  executed  and  attested  according  to   i  Abr.  Eq. 
the  statute  of  frauds  and  perjuries,  and  at  the  same  time,  in  like  ^^^'  ■*^'^' 
manner,  executes  a  duplicate  thereof.     Some  time  after,  the  test- 
ator, having  a  mind  to  change  one  of  his  trustees,  orders  his 
will  to  be  written  over  again,  without  any  variation  whatsoever  i 

from  the  first,  save  only  in  the  name  of  that  trustee ;  and  when 
it  was  so  written  over,  he  executes  it  in  the  presence  of  three 
witnesses,  and  the  three  witnesses  subscribed  their  names,  but  not 
in  his  presence  :  after  this  the  testator  cancels  the  duplicate,  by 
tearing  off  the  seal,  and  then  dies.  And  the  question  was.  Whe- 
ther this  second  will,  not  being  good  as  a  will  to  pass  lands, 
should  yet  be  a  revocation  of  the  first ;  and  if  it  should  not, 
whether  the  cancelling  the  other  should  be  a  revocation  thereof 
within  the  statute  of  frauds  and  perjuries  ?  And  it  was  decreed, 
that  neither  the  making  of  the  second  nor  the  cancelling  of  the 

first 
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first,  was  a  revocation  thereof;  though  in  the  second  there  was  an 
ex})ress  clause,  that  he  did  thereby  revoke  all  former  and  other 
wills.  Wherein  my  Lord  Chancellor  took  this  distinction,  that 
the  second  was  not  intended  barely  a  revocation  of  the  first,  so 
as  to  signify  his  intention  of  dying  intestate,  or  without  any  will ; 
but  it  was  intended  as  an  effectual  will  to  pass  the  lands  to  the 
persons,  and  in  the  manner  thereby  devised  :  and  therefore  if  it 
was  not  good  as  a  will  to  that  purpose,  it  was  no  revocation  of 
the  first,  but  as  it  was  supposed  to  be  valid  as  a  will  for  passing 
the  lands  by  the  second  ;  and  if  a  man  by  his  will  devises  lands  to 
A.,  and  after  makes  a  second  will,  and  thereby  devises  the  same 
lands  to  B.,  if  this  second  will  be  not  good  as  a  will  to  [)ass  the 
lands  to  B.,  it  shall  be  no  revocation  of  the  devise  in  the  first  to 
yl. ;  for  it  is  plain  yi.  was  to  lose  only  what  B.  was  to  gain  ;  and 
if  B.  gains  nothing  by  the  second,  A.  shall  lose  nothing  that  was 
given  him  by  the  first.  But,  if  a  man  executes  a  second  will, 
which  appears  to  have  no  other  intention  than  to  revoke  the  first, 
and  to  die  intestate,  though  this  second  be  not  in  all  circum- 
stances duly  executed  as  a  will  whereby  to  pass  lands,  yet  it  will 
operate  as  a  revocation  of  the  first.  And  as  to  the  cancelling  or 
tearing  of  the  first  will,  that  is  no  revocation  of  it  in  this  case, 
because  that  was  no  self-subsisting  independent  act,  but  done  to 
accompany,  or  in  way  of  affirmation  of  the  second  :  it  was  done 
from  an  opinion,  that  the  second  had  effectually  revoked  the  first, 
and  therefore  he  tears  the  first  as  of  no  use  :  but  the  first  was  not 
effectually  revoked  by  the  second;  and  the  act  of  tearing  the  first 
will  not  destroy  it  neither :  for  though  a  man  may,  by  the  statute 
of  frauds,  as  effectually  destroy  his  will,  by  tearing  or  cancelling 
it,  as  by  making  a  second ;  yet  if  he  does  make  a  second,  and 
intends  that  as  a  revocation  of  the  first,  if  it  be  insufficient  for 
that  purpose,  as  in  the  principal  case,  the  tearing  or  cancelling 
being  only  in  consequence  of  his  opinion,  that  he  made  a  good 
second  will,  it  shall  not  destroy  the  first;  but  it  ought  to  be  set 
up  again  in  equity. 
2  Vern.  742.  But  if  a  man  cancels  or  revokes  either  the  duplicate  or  original 

Onions  v.  ^yj]j^  there  is  an  effectual  avoiding  of  both,  they  being  both  but 

Wms.  345.        ^"®  ^^^^^»  ^^^  therefore  raust  stand  or  fall  together. 
Prec.  in  Chan.  '^59.\\ 

Bibb  vr.  [A  testator,  (who  had  for  two  months  together  frequently  de- 

Jpu'lt^'o  dared  himself  discontented  with  his  will,)  being  one  day  in  bed 
near  the  fire,  ordered  M.  W.,  who  attended  him,  to  fetch  his 
will,  which  she  did,  and  delivered  it  to  him,  it  being  then  whole, 
only  somewhat  erased.  He  opened  it,  looked  at  it,  then  gave 
it  somethmg  of  a  rip  with  his  hands,  and  so  tore  it  as  almost  to 
tear  a  bit  off,  then  rumpled  it  together,  and  threw  it  on  the  fire, 
but  it  fell  off.  It  must  soon  have  been  burnt,  had  not  M.  W. 
taken  it  up,  which  she  did,  and  put  it  in  her  pocket.  The  test- 
ator did  not  see  her  take  it  up,  but  seemed  to  have  some  sus- 
picion of  it,  as  he  asked  her  what  she  was  at,  to  which  she  made 
little  or  no  answer.  The  testator  at  several  times  afterwards  said, 
that  was  not  and  should  not  be  his  will,  and  bid  her  destroy  it. 

She 
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She  said  at  first,  "  So  I  will  when  you  have  made  anotlier ;"  but 
afterwards,  upon  his  repeated  enquiries,  she  told  him  that  she 
had  destroyed  it,  though  in  fact  it  was  never  destroyed  ;  that  she 
believed  he  imagined  it  was  destroyed,  kihe  asked  him  who  his 
estate  would  go  to  when  the  will  was  burnt?  he  answered,  to 
his  sister  and  lier  children.  He  afterwards  told  a  person  that  lie 
had  destroyed  his  will,  and  should  make  no  other  until  he  had 
seen  his  brother  ,/,  M.^  and  desired  the  person  to  tell  his  brother 
so,  and  that  he  wanted  to  see  him.  He  afterwards  wrote  to  his 
brother,  saying,  "  I  have  destroyed  my  will  which  I  made;  for, 
"  upon  serious  consideration,  I  was  not  easy  in  my  mind  about 
"  that  will ;"  and  desired  him  to  come  down,  saying,  "  If  I  die 
**  intestate,  it  will  cause  uneasiness."  The  testator,  however, 
died  without  making  another  will.  The  jury,  with  the  concur- 
rence of  the  judge,  thought  this  a  sufficient  revocation  of  the  will ; 
and  so  it  was  held  to  be  by  Lord  Chief  Justice  De  Grey  and  the 
whole  court,  on  a  motion  for  a  new  trial  and  the  rule  discharged : 
the  Chief  Justice  observing,  that  this  case  fell  within  lwo  of  the 
specific  acts  described  by  the  statute  of  frauds;  it  was  both  a 
burning  and  a  tearing :  and  that  throwing  it  on  the  fire,  with  an 
intent  to  burn,  though  it  was  only  very  slighdy  singed  and  fell 
off,  was  sufficient  within  the  statute.] 

A  man  makes  his  will  in  writing,  and  thereby  devises  all  his   i  Abr.Eq. 
veal  and  personal  estate  to  his  wife,  her  heirs  and  executors,  in  C^^-  ■*09- 

trust  to  pay  his  debts  and  legacies  ;  and  then  devises  several  lega-  „  V;,  ^  ^*  r,^  ^' 

1  •      I  -1  1  11^  1  11        .,  T        '  3  Chan.  H. 

cies  to  Ills  chilaren,  and  other  persons,  and  concludes,  "  In  witness   i^^_  g.  c.  and 

*'  whereof  I  have  to  this  my  last  will  and  testament,  containing  decreed  and 

**  nine  sheets  of  paper,  and  to  a  duplicate  thereof,  to  be  left  in  ^'^*'^*'  *''^'  ^^^ 

**  the  hands  of  such  a  one,  set  my  seal  to  every  sheet  thereof,  fug^fpcond 

**  and  to  the  last  of  the  said  sheets  my  hand  and   seal,  in  the  will,  thous^h 

"  presence  of  three  witnesses,  who  all  subscribed  their  names  not  sealed  and 

"  in  due  form  of  law."     Afterwards  the  testator  being  minded   subscribed  as 

to  add  other  trustees  to  his  wife,  and  make  some  alterations  in  frauds  di- 

his  will,  sends  for  a  scrivener,  and  gave  directions  to  prepare  a  rects ;  yet  it 

draught  of  instructions  for  another  will,  which  the  scrivener  does  is  good  for 

accordingly,  and  the   testator  read  it  over  and  approved  of  it  ^^^  personal 

very  well,  and  sets  his  hand  to  it;  and  being  at  a  tavern,  think-  In^^casusomis- 

ing  he  had  now  made  a  new  will,  he  pulls  out  of  his  pocket  the  sus  out  of  the 

first  will  and  tears  off  the  seals  from  the  first  eight  sheets,  which  statute,  and 

the  scrivener  seeing,  asked  him  what  he  was  a  doing  ?  "  Why,"  then  it  was 

says  he,    "  I  am  cancelling  my  first  will."     "  Pray,"  says  the  Si  jalr""" 

scrivener,    "  hold  your  hand,  the  other  will  is  not  perfected;  it  ibid.  I6i'. 

"  will  not  pass  your  real  estate  for  want  of  being  executed   pur- 

"  suant  to  the  statute  of  frauds  and   perjuries."     "  I  am  sorry 

"  for  that,"  says  he,  and  immediately  desisted  from  tearing  off 

any  more  of  the  seals;  and  in  some  short  time  after  dies,  without 

having  done  any  thing  further  to  perfect  the  second  will  or  cancel 

tiie  first.     After  his  death,  on  application  to  the  spiritual  court  by 

the  wife,  who  was  made  executrix  of  his  last  will,  they  sentenced 

it  a  good  will  as  to  the  personal  estate,  and  admitted  her  to 

prove  it :  and  on  a  bill  brought  by  the  legatees  against  the  wife, 

and 
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and  other  trustees,  to  have  a  specific  performance  of  the  trust  in 
the  first  will,  and  that  the  estate  might  be  sold,  pursuant  to  the 
directions  of  that  will ;  it  was  insisted  upon,  that  the  first  will 
was  revoked  either  by  making  the  second,  or  by  tearing  off  the 
seals  from  the  first;  but  Lord  Chancellor  held,  that  the  subse- 
quent will  could  be  no  revocation  as  to  the  real  estate,  not  being 
executed  according  to  the  statute  of  frauds  and  perjuries  ;  and 
that  as  to  the  tearing  off  the  seals  from  the  first  eight  sheets, 
that  not  being  done  animo  cancellandi,  was  no  revocation  ;  and 
that  the  seal  remaining  whole  to  the  last  sheet  was  sufficient, 
and  in  strictness  it  was  not  necessary  that  all  the  sheets  should 
be  sealed  :  but  because  the  spiritual  court  had  sentenced  the 
second  a  good  vvill  of  the  personal  estate,  his  lordship  held  it  a 
good  will  for  the  whole  personal  estate,  and  that  such  legatees 
of  personalties  in  the  first  will,  as  are  left  out  in  the  second, 
must  lose  their  legacies  :  but  for  those  that  had  legacies  by  the 
first  will  chargeable  on  the  real  estate,  if  the  same  legacies  were 
devised  to  them  by  the  second  will,  that  they  should  still  con- 
tinue chargeable  on  the  real  estate ;  provided  such  legacies  were 
not  increased  or  enlarged  bj^  the  second  will :  for  though  the 
second  will  was  not  suflicient  :;i  itself  to  charge  the  real  estate, 
yet  since  the  real  estate  remained  well  devised  by  the  first  will, 
they  should  be  still  secured  by  that  real  estate ;  for  they  were 
not  devised  out  of  land  like  a  rent,  but  only  secured  by  land, 
which  before  was  well  devised ;  but  for  new  absolute  personal 
legacies  devised  by  the  last  will,  they  should  be  chargeable  only 
upon  the  personal  estate,  and  should  have  the  preference  to  be 
first  paid  out  of  the  personal  estate  before  the  other  legacies  in 
the  first  will,  charged  upon  the  real  estate,  because  they  had 
several  funds,  out  of  which  they  were  to  be  paid ;  the  personal 
legacies  in  the  last  will  cut  of  the  personal  estate,  which  was  well 
devised  by  that  will ;  and  the  legacies  charged  upon,  or  secured 
upon  the  real  estate,  which  was  devised,  by  the  first  will,  out 
of  the  real  estate, 

ySo  also  where  the  testator,  being  angry  with  one  of  the 
devisees  named  in  his  will,  began  to  tear  it  with  the  intention  of 
destroying  it,  and,  having  torn  it  into  four  pieces,  was  prevented 
from  proceeding  further  partly  by  the  efforts  of  a  by-stander, 
who  seized  his  arms,  and  partly  by  the  entreaties  of  the  devisee. 
Upon  this  he  became  calm,  and  having  put  by  the  several  pieces 
he  expressed  his  satisfaction  that  no  material  part  of  the  will  had 
been  injured,  and  that  it  was  no  worse.  The  learned  Judge  left 
it  to  the  jury  to  say  whether  he  had  completely  finished  what  he 
intended  for  the  destruction  of  the  will,  and  the  jury  having 
found  that  he  had  not,  the  court  considered  that  they  had  drawn 
the  right  conclusion  from  the  facts,  and  supported  the  will.|| 

[On  a  special  verdict  in  ejectment,  the  jury  found,  that  A., 
seised  in  fee  of  the  lands  in  question,  made  his  will,  and  thereby 
devised  them  in  manner  therein  stated,  and  after  making  that 
testament,  viz.  ^x.  he  made  aliud  testameniwn  in  sa-iptis,  but 
what  were  the  contents  thereof,  or  its  purport,  or  effect,  they 

did 
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did  not  know.     The  question  was,  Whether  the  latter  will,  so  by  the  name 
found,  was  a  revocation  in  law  of  the  devise  of  the  lands  in  the  o' Hitchins 
former  ?     And  the  court  declared  their  opinion,  that  they  were  j^^^co  Rems 
not  satisfied  the  second  will  did  revoke  the  former;  because  it  .3  Mod.  R.  205. 
was  not  found  that  any  lands  were  devised  by  the  second  will.   Comb.  90. 
so  that  it  might  or  might  not  be  consistent  with  the  former;  and  ^  ^j     •  -^^f; 
when  the  matter  stood  indifferent,  the  court  would  not  suppose 
a  revocation  of  a  will  solemnly  made.     And  this  judgment  was 
affirmed  on  appeal  to  tlie  House  of  Lords. 

On  a  special  verdict  in  ejectment,  the  jury  found,  that  L.  Goodright  v. 
seised  in  fee  of  chambers,  and  having  a  considerable  personal  Harwood, 
property,  in  1748,  by  will,  duly  attested  to  jmss  real  i)roperty,  2  Black ^R^" 
gave  and  devised  all  his  real  and  personal  estate,  of  what  nature  937.  Cowp. 
or  kind  soever,  or  wheresoever,  unto  his  dear  friend  H.;  that,  87.  vBro.  P. 
afterwards,  in  the  year  1766,  h.  made  and  published  another  will  C.  544. 
and  testament  iu  writing,  in  the  presence  of  three  subscribing  wit- 
nesses, who  didy  attested  the  same ;  that  the  disposition  made  by 
L.  in  the  will  of  1756  was  different  from  the  disposition  in  the 
will  of  the  year  1 748,  but  in  what  particulars  was  unknown  to  the 
jurors  ;  but  they  did  not  Jind  that  the  testator  cancelled  his  will  of 
the  year  1756,  or  that  the  defendant  destroyed  the  same ;  but  what 
was  become  of  the  said  will,  the  jurors  said  they  wcj-e  altogether 
ignorant.  The  question  was,  Whether  the  latter  will,  being  ex- 
pressly found  by  the  jury  to  be  different  from  the  former,  was  a 
revocation  of  it  ?  Those  who  argued,  that  the  last  will,  thus 
found,  revoked  the  first,  attempted  to  distinguish  this  case  from 
that  of  Hitchins  and  Basset,  upon  the  grounds  that,  in  this  case, 
the  jury  were  so  far  from  being  totally  ignorant  of  the  contents 
of  the  second  will,  that  they  were  enabled  to  find,  and  did  find, 
that  the  disposition  in  1756  was  different  Jrom  that  in  1748 ;  and 
they  contended,  that  the  fact  ihat  it  concerned  lands  was  suf- 
ficiently found  by  the  mode  of  devising,  and  that  it  extended  to 
the  estate  in  question,  was  inferred  from  the  testator's  having  no 
other  estate  which  required  the  solemnities  of  the  statute  of 
frauds.  But,  on  the  other  side,  it  was  contended,  that,  before  a 
latter  will  could  be  determined  to  revoke  a  former,  it  must  be 
shewn  to  contain  an  inconsistent  disposition,  or  circumstances 
must  be  made  out  from  whence  that  might  be  presumed,  as  spo- 
liation, or  the  like;  but  here  the  jury  expressly  found,  that  they 
did  not  know  in  what  the  difference  consisted,  though  they  found 
it  different ;  that  nothing  could  be  presumed  upon  a  special  ver- 
dict; nothing  specifically  appeared  touching  the  will  in  1756; 
and  the  arguments  for  its  being  a  revocation  were  fallacious ;  for 
it  did  not  appear  what  were  the  contents  thereof,  et  de  non  appa- 
rentibuset  noyi  existent ibus  eadem  est  ratio:  that  presumptions  were 
always  in  the  affirmative,  there  could  not  be  any  negative  pre- 
sumption ;  that  no  presumption  could  arise  from  a  diversity,  un- 
less that  diversity  were  shewn  and  found ;  that  therefore  a  second 
Will  in  the  dark,  which  neither  the  jury  nor  the  court  ever  saw, 
and  were  wholly  ignorant  of  the  contents  of,  ought  not  to  be  set 
up ;  for,  if  it  were,  an  heir  might  avail  himself,  by  destroying  the 

second 
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second  will,  to  defeat  both  wills.  And  upon  these  grounds  it 
was  adjudged,  in  the  Court  of  King's  Cencli,  on  a  writ  of  error  from 
the  Court  of  Common  Pleas,  that  the  latter  will,  so  found,  was 
not  a  revocation,  and  the  judgment  below  reversed ;  and  that 
reversal  was  afterwards  aftu-med  in  the  House  of  Lords. 

II  And  where  the  testator  devised  his  personal  estate  to  A.,  and 
his  real  estate  to  B.^  and  A.  died,  and  the  testator  afterwards 
acquired  other  real  property  by  devise  and  purchase,  and  then 
made  a  second  will,  disposing  by  name  of  his  after-acquired  test- 
amentary property  to  C\,  and  thea  added,  "  As  to  the  rest  of 
"  my  real  and  personal  estate,  I  intend  to  dispose  of  it  by  a 
*'  codicil  thereafter  to  be  made  to  this  my  will,"  —  it  was  held 
that  this  was  no  revocation  of  the  first  will :  for  even  supposing 
the  future  disposition  to  be  intended  to  be  inconsistent  (which 
did  not  appear),  a  mere  intention  to  revoke  did  not  amount  to  a 
revocation. 

The  revocation  by  a  codicil  must  either  be  by  express  words, 
or  by  inconsistency  of  devise.  Where  a  testator  devised 
estates  for  life  without  impeachment  of  waste,  and  then  by  a 
codicil  directed  the  trustees  to  let  until  the  tenant  for  life  married ; 
the  leases  to  be  under  certain  restrictions,  one  of  which  was  that 
1  Younge  &  J.  ^}^gy  should  not  be  unimpeachable  of  waste,  the  codicil  was  held 
v^Elwes  ^  ^^^  inconsistent,  and  therefore  no  revocation. 
sBarn.  &  C.  705. 

Where  a  will  and  codicil  gave  a  power  to  sell  to  certain  per- 
sons at  a  fixed  price,  and  a  subsequent  codicil  devised  the  pre- 
mises to  trustees  to  be  sold  for  payment  of  debts,  and  subject 
thereto  on  the  trusts  of  the  will,  the  codicil  was  held  a  revo- 
cation. 

Where  an  alteration  was  made  in  a  will  by  a  codicil,  and  also 
by  an  interlineation,  and  the  testator  cancelled  the  codicil,  it 
was  held  that  this  set  up  the  will  in  its  original  state,  although 
the  interlineation  in  the  will  was  left  standing. 

Where  the  testator  bequeathed  as  follows  :  "  As  to  all  that 
"  my  leasehold  house  in  L.,  and  all  my  household  goods  and 
"  furniture  there,  and  at  .S.,  and  as  to  all  my  plate,  linen,  china, 
"  pictures,  live  and  dead  stock,  and  all  the  residue  of  my  goods, 
"  chattels,  and  personal  estate,  I  give  and  bequeath  the  same  to 
"  A.f"  and  by  a  codicil  he  revoked  the  bequest  "  of  the  residue,** 
and  gave  "  the  residue  of  his  said  personal  estate"  to  B.;  it  was 
held,  that  the  gift  of  the  general  residue  only,  and  not  of  the 
articles  enumerated,  was  revoked. 
Hothani  v.  Sutton,  15  Ves.  519. 

W^here  the  codicil  revoked  legacies  in  the  will  on  the  suppo- 
sition that  the  legatees  were  dead,  on  its  being  proved  that  they 
were  living,  it  was  held  that  the  revocation  did  not  take  effect 
and  they  were  entitled  to  takcjl 
testamentary  disposition,  see  Rob.  on  Wills,  "2.  41.;  and  see  the  instance  of  such  mistake  or 
misrepresentation  mentioned  by  Cicero  de  Oratore,  lib.  1.  c.  58.:  "  Quaj  potuit  igitur  esse 
causa  major,  quam  illius  militis?  de  cujus  morte  cum  domum  falsus  ab  exercitu  nuntius 
venissetj  et  pater  ejus,  re  credita,  testajuentura  nmtassct ;  et  queiu  ei  visum  esget,  fecissct  haere- 
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dum,  essetqiic  ipse  raortuus  —  res  dclata  est  atl  ccntumviros  cum  miles  domum  rcvcmsset 
egissetqiie  lege  in  Iiasreditateiii  patenuiin." 

A  testator  made  a  will  of  his  lamls,  and  afterwards  gave  the  Goodnght  v. 
same  lands  to  the  same  person  by  a  latter  will,  but  omitted  to   ^\i^y\5\'2.' 
cancel  the  former,  and  afterwards  cancelled  the  latter,  and  both   ^^  ^.^i^.  Perk. 
wills  were  in  the  testator's  custody  at  the  time  of  his  death,  the  fol.Jio.  §479. 
second  cancelled,  the  first  uncancelled.    The  question  was,  Whe-  ^^  Ass.  pl.^oo. 
tlier,   imder  these  circumstances,  the  first  will  was  to  be  con-  ^_'  ||{3^,t't'he 
sidered  as  revoked,  and  the  devisor  consequendy  dead  intestate.  Court  of  De- 
Per  curiam  —  A  will  is  ambulatory  till  the  death  of  the  testator,  legates  have 
If  the  testator  let  it  stand  till  he  die,  it  is  his  will;  if  he  do  not  held  as  to  wills 
suffer  it  to  do  so,  it  is  not  his  will.     Here,  though  the  testator  ^i/t^the'me^e 
made  two  wills,  yet  the  second  will  never  operated ;  for  it  was  a(.t  of  cancel- 
only  intentional,  and  the  testator  changed  his  intention,  and  can-  lingthesecond 
celled  the  second,  so  that  it  had  no  effect:  it  was  as  no  will  at  ^lU  does  not 
all,  being  cancelled  before  his  death ;  then  the  former,  which  was  ^[^^  ^^.^j.  ^■^^^_ 
never  cancelled,  stood  as  his  will ;  for  none  of  the  cases  of  revo-  out  other  cir- 
cations  in  law,  by  alteration  of  circumstances,  applied  to  this  sort  cumstances. 
of  case;  and  it  was  clearly  not  a  revocation  within  the  meaning   ^  ^  niil.  K. 
of  the  statue  of  frauds,  none  of  the  circumstances  delineated  in  ^^d  see  2  Rob. 
that  statute  existing  in  this  case,  (a)  on  Wills,  32.|| 

(a)   Vide,  $  6. 
-ZV,,  in  1759,  duly  executed  his  last  will  and  testament,  and  also  Burtonshaw 
a  duplicate  thereofj  but  at  the  same  time  declared  that  it  was  ^-  Giil^ert, 
not  a  will  to  his  liking,  and  that  he  should  alter  it.     Afterwards,  iigee\Vinsor 
in  1761,  he  made  another  will,  which  was  also  duly  executed,  v.  Pratt, 
the  devises  in  which  were  different  from  those  in  the  will  of  1759,   2  Bro.  &  B. 

and  at  the  end  of  it  there  was  a  declaration,  by  which  he  revoked  ^^^-  '^'^""^  ^' 

.  VJooDcr 

all  former  wills.     After  executing  the  latter  will,  N.  took  one   ^  philLR. 

part  of  the  old  will  in  his  hands,  tore  off  the  name  and  seal,  and  334.ll 
directed  the  person  who  had  made  the  new  will  to  cut  off*  the 
names  of  the  witnesses  to  the  old  one,  which  he  did  in  iV.'s  pre- 
sence.    2V.  at  the  same  time  said,  that  a  duplicate  of  the  former 
will  was  in  the  hands  of  ^F.,  a  devisee  therein.      He  then  de- 
hvered  the  new  will  to  the  person  who  made  it,  requesting  him  to 
take  it  away  with  him  to  his  house,  and  keep  it,  for  reasons  which 
he  mentioned.     Afterwards  a  principal  devisee  in  the  last  will 
died,  soon  after  which  the  testator  sent  for  the  last  will,  and  in 
1762  had  this  will  returned  him.    The  testator,  before  his  death, 
sent  for  an  attorney  to  make  a  new  will,  but  became  senseless 
before  he  arrived.     On  his  death,  one  part  of  the  will  of  1759, 
and  also  the  will  of  1761,  were  found  together  in  a  paper,  both 
cancelled.     The  other  part  of  the  will  of  1759  was  found  un- 
cancelled in  the  testator's  room  among  other  deeds  and  papers ; 
how  it  came  there  did  not  appear ;  but  W.,  a  devisee  therein,  was 
in  the  house  when  the  searches  were  made.     And  the  question 
was.  Whether  the  testator  died  intestate,  or  not;  that  is,  whether 
the  will  of  1759  was  revoked?    And  it  was  held,  that  the  will  of 
1759  was  clearly  revoked:  first,  by  the  new  will  of  1761,  which 
was  a  complete,  legal,  and  effectual  will,  and  would  have  revoked 
the  former,  whether  it  had  been  cancelled  or  not ;  because  at  the 
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end  of  it  there  was  a  declaration,  by  which  he  revoked  all  former 
wills ;  secondly,  because  the  testator  had  actually  cancelled  the 
will  of  1759. 

II  Where  a  testator  cancels  the  part  in  his  custody,  the  strong 
legal  presumption  is,  that  the  duplicate  in  the  possession  of 
another  person  was  not  meant  to  prevail.  If  both  are  in  the 
possession  of  the  testator,  the  one  cancelled  and  the  other  un- 
cancelled, the  presumption  of  revocation  still  holds,  but  it  has 
less  strength.  If  both  are  in  the  testator's  possession,  the  one 
altered  and  cancelled,  and  the  other  m  statu  quo  prius,  the  pre- 
sumption against  the  operative  existence  of  either  may  still 
remain,  but  with  a  strength  yet  more  diminished. 

Where  a  testator  devised  lands  to  two  trustees,  in  trust  for 
certain  purposes,  by  a  will  duly  executed,  and  afterwards  struck 
out  the  name  of  one  of  the  trustees,  leaving  the  general  purposes 
of  the  trust  unaltered,  and  did  not  republish  his  will ;  it  was  held 
that  this  did  not  operate  as  a  general  revocation,  so  as  to  let  in 
the  heir,  since  the  testator's  intent  was  only  to  revoke  by  sub- 
stituting another  good  devise ;  and  as  this  could  not  take  effect 
for  want  of  the  requisites  of  the  statute,  it  should  not  operate  as  a 
revocation ;  and  at  most,  it  could  only  be  a  revocation  jjw  taiito 
as  to  the  trustee,  whose  name  was  obliterated,  leaving  the  devise 
good  as  to  the  old  trustee,  whose  name  was  retained.  1| 

M.^  by  his  will,  gave  particular  lands,  and  his  personal  estate 
to  be  laid  out  in  lands,  to  charitable  uses ;  and  then  by  a  codicil, 
reciting  his  will,  and  that  he  had  devised  his  lands  to  such  uses ; 
"  but  that  there  had  been  an  act  of  parliament,  intituled,  '  the 
"  '  mortmain  act,'  and  being  in  doubt  whether  the  devise  made 
"  by  him  to  such  charitable  uses  would  be  good  or  not,  and 
*'  being  still  desirous,  as  far  as  in  him  lies,  to  confirm  his  said 
"  will,  nevertheless  if,  by  the  act  of  parliament,  or  by  any  con- 
"  struction  of  law  thereupon,  the  estate  is  not  well  devised,  and 
"  cannot  go  to  those  uses,  then  and  in  such  case  he  gave  the 
"  lands  to  B.  and  his  heirs."  Afterwards  M.  made  another 
codicil,  reciting  as  before,  and  "  that  being  advised  the  devise  of 
"  his  lands  Kotdd  be  void,  and  it  being  his  intention  the  charity 
"  should  be  continued,  and  being  advised  his  jpersonal  estate  could 
"  be  given,  he  did  therefore,  by  this  codicil,  give  his  personal 
"  estate  to  the  charitable  uses  before  mentioned,  and  he  did 
"  thereby  give  his  real  estate  to  ^."  Between  the  time  of 
making  the  will  and  the  codicils,  the  mortmain  act  passed ;  and 
the  question  was.  Whether,  upon  the  construction  of  all  the 
instruments,  the  last  codicil  was  a  revocation  of  the  first  will  ? 
which  turned  upon  the  point,  whether  the  last  codicil,  as  to  its 
revoking  the  will,  was  put  singly  upon  the  point  of  law,  whether 
the  devise  was  valid  or  not  under  the  mortmain  act ;  or  whether 
the  testator,  having  been  advised  that  his  personal  estate  had 
been  so  much  increased  as  to  be  sufficient  to  support  the  charity 
(for  the  codicil  was  made  a  considerable  time  after  the  will), 
taking  the  whole  into  his  consideration,  t'/s:.  the  point  of  law  upon 
the  statute,  viz,  that  the  devise  of  the  real  estate  would  be  void, 
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the  fact  that  lie  might  make  a  good  disposition  of  his  personal 
estate  to  the  uses  of  the  charity,  and  that  it  woukl  he  sufficient 
for  the  purpose,  meant  an  actual  revocation  of  the  will  as  to  the 
I'eal  estate  in  all  events.  And  on  a  case  sent  from  the  Court  of 
Chancery  to  the  Court  of  King's  Bench,  they  certified  that  the 
real  estates  were  well  devised  to  B.  by  the  last  codicil ;  the  neces- 
sary conclusion  from  which  is,  that  it  was  a  revocation  of  the  will. 

One  made  his  will,  devising  the  bulk  of  his  real  estate  to  three  Willct  v.  San- 
trustees  on  certain  trusts,  and  some  particular  lands  to  charitable  ford,  i  Ves. 
uses.  He  then  made  a  codicil,  which  he  published  and  declared  ^^^"  ^^^' 
should  be  annexed  to  and  be  taken  as  part  of  his  will ;  and 
making  some  alterations  thereby  in  the  disposition  of  the  trust 
of  the  bulk  of  his  estate,  aftrr  reciting  the  devise  to  the  chariti/,  he 
devised  the  same  lands,  together  with  another  ptece  of  land,  to 
the  same  three  trustees  and  two  others,  and  their  heirs,  upon 
the  same  special  trusts  and  confidences  as  in  the  will,  and  con- 
cluded with  confirming  all  other  parts  of  his  former  will.  Upon 
these  instruments  it  became  a  question.  Whether  this  ti'ust  for 
the  charity  could  take  effect?  The  doubt  arose  from  the  cir- 
cumstance of  the  mortmain  act  having  passed  in  the  time  that 
intervened  between  the  making  of  the  two  instruments.  If  the 
codicil  revoked  the  will  as  to  the  charity,  it  was  clear  that  it 
could  not  take  effect;  because  the  devise  to  it  in  the  codicil,  that 
being  made  after  the  act  passed,  was  void.  It  was  therefore 
contended  by  those  who  opposed  the  devise  to  the  charity,  that 
by  the  codicil,  the  devise  both  as  to  the  legal  estate  and  trust 
was  revoked ;  for  the  whole  fee,  at  law,  was  certainly  altered,  by 
tlie  devise,  to  five  trustees  instead  of  two.  It  passed  to  different 
persons  in  different  manners ;  the  trustees  must  claim  under  the 
codicil;  an  ejectment  must  have  been  brought  in  their  five 
names ;  they  must  have  joined  in  any  conveyance :  the  adding 
more  land  also  shewed  an  intent  to  make  a  new  regulation.  But 
Lord  Hard'ijincke  was  of  opinion,  that  the  beneficial  interests  and 
profits  to  the  charity,  were  not  revoked  but  confirmed  by  the 
codicil;  and  one  ground  of  his  lordship's  opinion  was,  from  the 
nature  of  the  instrument  which  effected  a  devise  only  in  the 
degree  expressed;  and  therefore,  though  the  codicil  effected  a 
new  devise  of  the  legal  estate  by  giving  it  to  the  same  trustees 
and  two  others,  and  an  alteration  of  the  trust  estate  by  a  vari- 
ation of  the  devise  of  the  surplus  profits,  it  left  the  trust  for  the 
charity  exactly  the  same  as  under  the  will. 

S.  being  seised  in  fee  of  a  house  at  Bath,  and  of  other  freehold   Sutton  v.  Sut- 
estates  of  the  yearly  value  of  300/.  and  of  other  estates  of  the   ton,  Cowp. 
value  of  500/.  a  year  in  remainder  after  the  death  of  his  father,   ^^*" 
made  his  will,  and  thereby  gave  all  his  lands  in  possession,  re- 
version, or  remainder,  except  the  house  at  Bath,  iipo7i  inist  to  sell 
and  dispose  of  the  said  lands ;  and  to  place  the  money  arising 
therefrom  upon  real  security,  and  out  of  the  interest  and  produce 
thereof^  to  pay  his  wifeyo?^r  hundred  pounds  a  year,  in  lieu  of  so 
much  a  year  which  she  would  be  entitled  to  by  their  marriage 
settlement.    And  he  gave  to  his  wife,  in  satisfaction  of  the  remain- 
ing 501.  which  she  could  claim  by  the  settlement,  his  house  in 
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Bath  for  her  life,  and,  after  her  death,  devised  it  to  his  eldest 
son.     After  reciting  his  wife's   being  enseiiit^    lie  gaveto  such- 
child,  whether  son  or  daughter,   3000/.  to  be  paid  out  of  the 
monies  arising  by  the  sale  of  the  lands,  and  to  be  paid  at  his  or 
her  age  of  twenty-one.     He  did  further  by  his  will  direct,  that, 
when  the  estates  directed  by  him  to  be  sold  were  actually  sold 
and  the  monies  arising  from  them  invested  in  the  said  securities, 
100/.  a  year  should  be  given  to  his  wife  for  the  bringing  up  of  his 
daughter  M.,  and  any  after-horn  child:  and  if  his  said  daughter, 
or  such  after-born  child,  should  happen  to  die  before  his  or  her 
legacy  should  become  due,  that  then  such  legacj'  should  sink  into 
the  residittiin  for  the  benefit   of  his  son.     After  some  pecuniary 
legacies  he  gave  the  rest,  residue,  and  remainder  of  his  estate, 
S^'c.  to  his  son;  but,  in  case  he  should  die  before  twenty-one 
without  issue,  he  then  gave  and  bequeathed  the  same  residuary 
estate    to   the   child  xcith    "izhich    his  is:'ife  laas  enscint,  if  a  son, 
as   his   0X071  for  ever :   but,  in   case   such   child  should  prove   a 
daughter,  then  he  gave  the  same  residuary  estate  between  his 
two  daughters  as  tenants  in  common.     At  the  time  of  making 
his  will    tlie   testator    had  a  son  and  a  daughter,  and  his  wife 
was  ensient  with  another  child  (a  daughter)  afterwards  named 
J.  M.     After  the  date  of  the  will  the  testator  sold  his  house  at 
Bath,  and  had  tv/o  daughters  born,  J.  M.  and  A.  S.     After  the 
sale  of  the  house  in  Bath,  and  the  birth  of  his  two  daughters, 
the  testator,  in  his  own  hand,  made  the  following  alterations  in 
his  will ;  but  the  making  thereof  was  not  attested,  nor  the  will 
republished.  —  In  the  devise  to  the  trustees  the  exception  of  the 
house  at  Bath  was  struch  out — In  declaring  the  trusts  of  that 
devise,  so  far  as  related  to  his  wife's  annuity,  he  inteiiined  the 
word  "  fiftij,'^  so  that  the  annuity  was  altered  to  450/.       The 
bequest  to  his  itife  of  the  house  in  Bath  tews  struck  out,  and  the 
remainder  to  his  son.     The  recital  of  his  tofe's  being  enseint,  and 
the  legacy  of  SOOOl.,  w^-;-^  stuuck  out,  and,  instead  thereof,  he 
inserted  these  words,  ''  I  give  to  my  two  daughters  J.  M.  and  A.  S. 
2000/.  each."     In  the  direction  for  bringing  up  his  daughters  he 
made  the  word  "  daughter"  daughters,  and  instead  of  the  words 
*'  cfter-born  child,"  he  inserted  the  names  "  J.  M.  and  A.  S." 
In    the    clause  respecting  the  lapse  of  the    legacies,  the  word 
"  daughter"  was    made  pilurcd,  the  words    ^^  after-bcrrn  child" 
were   struck    out,    and   instead   of   "  his  or  her "   the    word 
*'  their"  was  inserted.      He  also  made  alterations  as  to  his  pe- 
cuniary legacies.     The  residuary  devise  to  the  child  of  "which  the 
•Wife  was  enseint  was  likewise  struck  out,  and  instead  of  the 
word  "/too"  before  "daughters"  he   substituted  the   word 
"  THREE."     The  question   referred  to  the  opinion  of  the  court 
was,   Whether,  by  the  will  of  the  testator,  as  altered,  obliterated, 
and  interlined  by  him,  any,  and  v»'hat  part,  of  the  real  estate 
therein  mentioned,  passed  thereby  to  any  person,  and  to  whom  ? 
Which  depended  upon  whether  the  alterations  and  obliterations 
in  the  will  amounted  to  a  total  revocation  of  it  with  respect  to  the 
real  estate.     And  the  court,  (declining  to  give  any  opinion  as  to 
the  legacies  to  the  daughters,  recommending  the  decision  of  that 
point  to  be  deferred  until  the  son,  then  an  infant,  should  come 
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of  age,)  as  to  the  devise  to  the  trustees  to  sell,  were  clearly  of 
opinion  it  was  not  revoked  but  continued  in  force;  and  they 
certified  accordingly.] 

A.  m  December  1715  makes  his  will,  and  signs,  seals,  and  Vin.Abr.  tit. 
publishes  it  in  the  presence  of  four  witnesses,  who  attest  and  sub-  Devise  (R),  4. 
scribe  the  same  in  his  presence,  and  thereby  gives  to  H.  P.  his  P  '  ^\  '^^"*" 
son,  and  to  his  heirs  and  assigns  for  ever,   his   lands,  SfC.     The  Pearce. 

2d  of  January  following,  he  orders  one  O.  to  make  an  alteration 
in  his  will,  and  interlines  these  words;  "  I  give  unto  my  wife 
"  A.  P.  and  her  assigns,  my  lands  in  TV.  for  her  life  ;  and  after 
"  her  decease  to  my  son  H.  and  his  heirs."  The  will  is  read  to 
the  testator,  and  he  approves  of  it  with  the  interlineation  :  he 
puts  his  seal  upon  the  wax  in  the  presence  of  three  of  the  same 
witnesses,  but  does  not  write  his  name  dc  novo^  neither  do  the 
witnesses  subscribe  theirs  de  novo.  The  question  was,  Whether 
this  was  a  <jood  devise  to  A.  P.  for  her  life?  This  doubt  was 
chiefly  upon  the  29  Car.  2.,  whether  this  alteration  was  not  a 
revocation  within  the  statute.  Every  bequest  is  to  continue  in 
force  until  the  same  be  burnt,  S^c.  by  the  testator  oriiis  tlirection, 
in  his  presence,  or  unless  the  same  be  altered  by  some  other  will 
or  writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses,  declaring  the  same.  If  the  will  be  signed,  it  may  be 
in  any  part,  and  per  Parker  and  Eijre,  —  The  putting  a  seal  is  a 
good  signing ;  for,  p)cr  Parker  C.  J.  the  intention  of  the  parties 
signing  it,  and  the  witnesses  attesting,  is  only  that  the  witnesses 
may  know  it  again.  This  act  is  fully  penned,  and  is  not  to  be 
expounded  away.  Per  Powis,  —  Here  is  no  danger  of  fraud  or 
perjury  :  here  is  a  new  devise,  and  not  an  alteration  only.  Per 
Eyre,  —  Every  thing  is  right,  save  the  new  subscribing  by  the 
witnesses  ;  the  case  of  Lea  v.  Libb,  in  Shower,  68,  69.  is  right ; 
nobody  can  say  this  new  bequest  was  signed  in  the  presence  of 
the  testator.  Per  Eyre  a-ud  Parker,  —  There  must  be  more  than 
a  bare  revocation.  It  must  be  signed  in  the  presence  of  three 
witnesses.  The  altering  a  will  must  be  understood  of  a  revoking, 
i.  e.  an  alteration  by  revocation.  The  latter  implies  the  whole 
will,  the  former  of  any  part,  otherwise  this  alteration  will  clash 
with  the  former  clause ;  so  that  if  the  testator  revokes  the  whole 
or  part,  it  shall  be  by  will  or  writing,  signed  in  the  presence  of 
witnesses,  but  they  are  not  obliged  to  subscribe.  Per  Eyre,  — 
If  H.  P.  had  been  here  found  heir  at  law,  then  A.,  the  lessor  of 
the  plaintiff,  might  have  been  helped  ;  for  if  this  be  an  alteration, 
so  as  H.  is  not  to  have  the  lands  till  after  AJs  death,  she  will 
have  an  estate  by  operation  and  implication  of  law. 

[So,  if  a  testator  devises  an  absolute  estate  in  fee  to  A,  and  Per  Lord 
afterwai'ds,  by  a  subsequent  devise,  gives   him  only  an  estate-  Mansfield, 
tail  in  the  same  land  ;  it  is  a  revocation  only  to  the  extent  of  the      °^'^* 
difference  between  an  estate- tail  and  an  estate  in  fee.] 

B.  by  will  duly  executed  pursuant  to  the  statute  of  frauds,  and   Brudenell  v. 
dated  in  October  1738,  gave  and  devised  800/.  to  his  sister  E.,  and  ^T'll^^^^"' 
also  400/.  to  his  sister  L.,  and  other  small  pecuniary  legacies,  and  jjggg  j  ~Y&i  & 
then  gave  all  his  real  and  personal  estate,  not  otherwise  therein  B.446.  Rose 
disposed  of,  after  payment  of  his  debts  and  legacies,  to  S.  his  bro-  v.  Conyng- 

K  k  2  ther, 
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o?"ii^'  ^~^^^'    '^^^^"'  ^"^^  appointed  him  executor.     Afterwards  B.  by  a  siibse- 
'"  quent  will,  dated  Mai/  1741,  and  revokiiifr  all  former  wills,  gave 

and  bequeathed  100/.  to  his  sister  L.,  and  400/.  to  his  sister  E. 
and  the  rest  and  residue  of  his  estate,  real  and  personal,  he  dis- 
posed of  as  before.  But  the  latter  will  was  not  executed  accord- 
ing to  the  statute  of  frauds.  Lord  Ha?-(kvic/ce  being  of  opinion, 
that  these  legacies  being  to  be  taken  originally  as  personal,  because 
although  the  latter  words  created  a  charge  upon  the  land,  yet 
they  were  in  their  primary  intention  personal ;  the  next  question 
was,  Whether  the  legacies  given  by  the  first  will  were  revoked 
by  the  second  in  toto,  they  being  given  differently  and  to  different 
persons ;  or,  whether  the  legacies  given  by  the  second  will  were 
to  be  considered  as  only  modifications  of  the  first,  and,  conse- 
quentl}',  as  revocations  of  them  pro  tanto  only ;  the  consequence 
of  which  would  be,  that  the  latter  legacies  would  continue  a 
charge  upon  the  land  ?  And  Lord  Hardimcke  was  of  opinion, 
that  the  legacies  given  by  the  second  will  were  to  be  considered 
as  part  of  the  money  given  by  the  first,  only  new-modelled  or 
qualified  ;  and  that  the  second  will,  therefore,  was  a  revocation  of 
the  first  j'^'O  tanto  only ;  and,  accordingly,  decreed  the  raising 
of  the  less  sums  out  of  the  real  estate  of  the  testator. 
MS.  Rep.  If  A.  by  his  will  devises  all  the  residue  of  his  personal  estate  to 

Ta  Tor  [/^^  ^     '^'  ^"^  ^''  ^^^  niakes  them  executors ;  and  after,  by  a  codicil, 
Cane.  Hi].         cancels  and  revokes  every  legacy,  thing,  and  part  relating  to  B., 
25 G.  2.  ||See     and  revokes  his  being  executor:  C.  shall  have  the  whole.     A  re- 
4  East,  4i9.||     vocation,  without  a  new  gift,  shall  have  the  same  effect  as  if  it 
had  been  expressly  given  ;  and  whether  it  be  by  codicil  or  obli- 
teration, it  is  the  same. 
Clarke  V.  But-        ||W^h  ere  testator  bequeathed   as  follows:   "  As  to  all  that  my 
-0^4  ^       "^  ■      "  leasehold  house  in  L.,  and  all  my  household  goods  and  furniture 
"  there  and  at/S.,  and  as  to  all  my  plate,  Sfc.  and  all  the  residue 
"  of  my  goods  and  personal  estate,  I  give  and  bequeath  the  same 
"  to  A. ;  "  and  by  a  codicil  he  revoked  the  bequest  of  the  residue 
to  A.,  and  gave  "  the  residue  of  his  said  personal  estate  to  B." 
the  gift  of  the  general   residue  only,  and  not  of  the  articles 
__      enumerated,  was  revoked  by  this  codicil.  1| 
Roper  v'^ad-       ^  subsequent  devise  to  a  person  incapable  of  takincr,  is  a  revo- 
diffe.  Iji  Bro.     cation  of  a  precedent  devise  to  a  person  capable.     This  was  ap- 
P.  C.  450.|1        proved  by  the  counsel  on  both  sides  as  good  law.     Thus,  in  a 
Vin.  Abr.  tit.  Devise  of  lands  to  ^.,  if  afterwards  the  devisor  devises  the  same 

.,  ?iTpf  \i\  lands  to  B.  who  was  a  papist,  both  devises  are  void  (a) ;  for  though 
bvthe  18  G..J.  ^'^^  ^^st  IS  void  as  a  will,  yet  it  is  good  as  a  revocation, 
c.  GO.  papists  taking  the  oath  thereby  required  are  empowered  to  take  lands  by  descent  or  purchase.|| 
Gallini  v.  No-  UW^here  there  was  a  devise  of  real  estates  to  be  sold,  and  the 
G9^i'  ^  j"^'  produce  to  be  applied  in  the  same  manner  as  the  residue  of  the 
Francis  V.  Col-  personal  estate,  and  testator  made  a  codicil,  not  executed  so  as  to 
lier,  4  Russell,  pass  real  estate  revoking  the  bequest  of  the  residue,  it  was  held 
•^^^-  tiiat  this  did  not  affect  the  will  as  to  the  real  estate. [[ 

II 2.  Of  Revocations  by  subsequent  Contracts,  Changes  of  Estate, 
and  Alterations  in  Circumstances.  || 

MS.  Rep.  Per  HardidcJce  Lord  Chancellor,  —  Tlie  general  principle  is, 

that 
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that  at  the  time  of  the  devise,  the  devisor  must  have  a  disposinjr  Sparrow  v. 
capacity,  and  an  estate  in  the  land  devised  ;  and  the  estate  must  Hardcastlc,  in 
remain  in  the  same  plif^ht  and  condition  until  his  death:  for  the  ^"'^r^'  ^''*^' 
least  alteration  by  any  act  of  his  makes  it  a  different  estate,  and  [.^Atk.Vgs. 
shews  a  different  intention,  and  therefore  is  an  actual  revocation,  and  Amhl. 
Tlius,  if  one  seised  in  fee  devises,  then  enfeoffs  another  to  the  2'-'4.]  ||7  Term 
use  of  himself  in  fee,  though  it  is  the  old  use  that  remains,  yet  it  J,^-^^^^^^^  "^^ 
is  a  revocation,  thoujjh  it  is  his,  on  the  feoffinent.     So  of  a  bar-  j„n.432,  433.] 
gain  and  sale  without  enrolment.     So,  if  a  man,  thinking  him-  j|(^i)  So,  also, 
self  tenant  in  fee,  devises,  and  then,  apprehending  himself  to  be  if  a  testator, 
onl^'  tenant  in  tail,  suffers,  a  recovery  with  intent  to  confirm  his  ^  '^[  ^^^^l^^\\ 
will,  it  is  a  revocation,  {b)     As  to  mortgages,  they  are  exceptions  levies  a  fine  to 
out  of  the  rule.     At  law  a  mortgage  tor  years,  and  in  equity  a  such  uses  as 
mortgage  in  fee,  are  revocations  j)ro  tanto  only  ;  and  the  reason  he  shall  ap- 
is, that  a  mortgage  is  only  a  security  (c) ;  and  though  it  be  a  con-  ||-e"*^vkhout 
veyance  of  a  real  estate,  yet  in  this  court  it  is  a  chattel  interest  ^  pew  will, 
only,  and  goes  to  the  executor,  and  it  gives  no  dower.     In  the  the  will  prior 
case  wherein  these  leading  principles  were  established,  after  the  to  the  fi'i^^js 
testator  had  devised  all  his  manors,  lands,  tenements,  and  here-  ^^^Qjinot 
ditaments,  he  by  a  deed  conveyed  an  advowson  which  he  was  2  New R. '401.; 
seised  of  at  the   time  of  making  his  will,  to  and  to   the  use  of  and  see  Darley 
trustees  and  their  heirs,  in  trust  to  present  the  church  when  void  ^- ^,?'"^^-^'» 
to  a  particular  person,  if  qualified,  on  the  terms  prescribed  therein  ;  g^  j„gg  \ 
and  if  such  person  should  be  incapable,  then  to  present  such  chandos, 
clerk  as  A.  should  nominate;  and  in  default  of  nomination  by  2Ves.jun, 
him,  as  the  trustees  should  think  fit.     The  person  intended  w  as  ^so.  Parker 
presented  ;  and  on  a  bill  brought  by  the  heir  at  law^  of  the  test-  g'^jjmjt  g^g 
ator,  to  have  a  legal  conveyance  of  the  residue  of  the  advowson  ;  5  Mqo.  24. 
the  question  was.  Whether   this  deed,    being  only  a  trust  for  a  And  where 
particular  purpose,  as  it  was  alleged,  was  a  total  or  partial  re-  t'le  tenant  to 
vocation  ?    It  was  determined  by  Lord  Chancellor,  after  arguing  ^^^J^^^^^l 
as  above,  that  it  was  a  total  revocation ;  it  being  a  grant  of  the  Edward,  his 
legal  interest ;  and  the  trust  was  a  real  and  beneficial  interest  real  name 
given  by  it  to  the  trustees,  that  of  nominating  themselves  in  de-  hexng  Edmund, 
fault  of  yi.'s  nominating:   and  he  decreed  a  conversance  to  be  ,.;f|Y^i,i  ^„ 
made  accord mg  to  the  prayer  01  the  bill.  voked,  as  the 
recovery  was  good  bv  estoppel  against  the  testator  and  all  claiming  under  him.  Doe  v.  Llandaff, 
2  New  R.  49  r.     (r)  "See  6  Ves.  $21.    17  Ves.  134.     2  Rob.  on  Wills.  58.     And  so  the  convey- 
ance of  a  testator's  property,  effected  by  his  becoming  bankrupt,  is  held  no  revocation  as 
to  the  surplus.     Charman  v.  Charman,  14  Ves.  5S0.|| 

J.  S.  seised  of  a  lease  for  lives,  devises  it ;    and  afterwards  5  p_  Wms. 
J.  S.  surrenders  the  old  lease,  and  takes  a  new  one  to  him  and   166.  i7o. 
his  heirs  for  three  lives.     Decreed  by  Lord  Chancellor  King^   Marwood  v. 
that  this  renewal  of  the  lease  was  a  revocation  of  the  will  as  to  ,     ^^^^  '^^^_ 
his  particular.  render  of 

the  old  lease,  /.  S.  the  testator  had  put  all  out  of  him,  had  divested  himself  of  the  whole 
interest,  so  that  there  being  nothing  left  for  the  devise  to  work  upon,  the  will  must  fail ;  and  the 
new  purchase  being  of  a  freehold  descendible,  could  not  pass  by  a  will  made  before  such 
purchase.     Ibid.  171. 

So,  where  a  testator  devised  by  his  will  a  leasehold  estate  un-  ■^J"''.  Hep.  Sir 

der  Magdalen  College,  Oxo/i,  and  after  the  making  of  his  will  ^^  ^Jfjilg^r^fK 

renewed  his  lease  by  surrendering  the  old  one,  and  making  a  new  ^^„  jj-in. 

k  k  3  lease  ; 
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lease ;  it  was  determined  by  Lord  Chancellor,  that  this  was  a 
revocation  of  his  will.  And  though  the  testator,  after  the  re- 
newal, looking  among  his  papers,  had  said  "this  is  my  will,"  that 
was  held  to  be  no  republication. 

S.  C.  Xofe. — In  this  case  there  were  two  leases,  and  as  to  the  disposition 
em  the  Chancellor  held,  that  the  will  remained  valid,  because  the  lease  was 
the  testator's  death,  for  although  he  had  surrendered  and  accepted  a  new  lease, 
sealed  with  the  college  seal,  till  after  his  death.] 

[A  testatrix  devised  all  her  lands,  tenements,  and  heredita- 
ments at  JV.  in  Yorkshirey  and  all  her  tythes  and  ecclesiastical 
dues  out  of  JV.  aforesaid,  or  any  other  town  or  places  near  the 
same.  At  the  time  of  making  the  v,-ill,  she  was  possessed  of  a 
lease  of  these  tythes  under  the  Archbishop  of  Yoi-Jc.  After  mak- 
ing the  will,  she  surrendered  this  lease,  and  took  a  new  one,  of 
which  she  was  possessed  at  the  time  of  her  death.  The  question 
was.  Whether  the  renewal  was  a  revocation  of  the  will  ?  And 
the  court  held,  that  it  was  ;  for  there  is  no  real  distinction  be- 
tween the  words  all  my  iijthes  at  W.,  and  the  words  all  my  lease 
or  interest  in  my  lease  at  W.;  because  both  must  refer  to  the  in- 
terest she  had  at  the  time  of  m.aking  the  will.  Then  that  interest 
did  not  remain  at  the  death  of  the  testatrix ;  for,  by  the  surren- 
der, she  so  far  altered  her  interest,  that  what  were  her  tythes 
under  the  lease  at  making  the  will,  could  not  be  considered, 
under  the  foot  of  this  clause,  as  being  the  same  at  the  time  of 
her  death;  but  she  acquired  a  new  estate  in  them,  to  commence 
at  and  run  out  to  a  dilierent  period  of  time.  It  must  then  be 
considered,  that  the  testatrix  acquired  a  new  interest  subsequent 
the  will,  and,  consequently,  such  an  interest  as  would  not  pass  by 
the  words  used. 

Again,  S.  by  his  will,  among  other  devises,  gave  and  devised 
unto  IB.  the  'perpetual  advoisoson  and  disposal  of  the  living  or  rectory 
qfW.for  ever,  together  "j^ith  the  tythes  of  all  sorts  thereof.  The 
rectory  of  W.  was  held  by  the  testator  by  lease  from  A^tti'  College, 
Oxford^  for  the  term  of  ten  years.  After  the  will  made,  the  tes- 
tator surrendered  up  that  lease,  and  took  a  new  lease  from  the 
college  for  ten  years  more,  and  was  possessed  of  the  rector}',  by 
virtue  of  that  lease,  at  the  time  of  his  decease.  And  the  question 
was.  Whether  the  devise  of  the  advowson  was  revoked  by  the 
surrender  and  renewal  ?  And  it  was  held,  that  the  surrender  and 
renewal  were  a  revocation. 

It  is  necessary  here  to  observe,  on  these  cases  of  revocations 
of  wills  respecting  leases  by  subsequent  surrender  and  renewal 
of  the  lease,  that  they  turn  merely  on  tlie  penning  of  the  will, 
viz.  whether  the  words  are  sufficient  to  pass  the  subsequent  re- 
newed interest,  and  not  on  any  inability  in  point  of  law  to  give 
by  will  an  after-taken  lease ;  and  therefore,  if  such  lease  be  dis- 
posed of  by  will  by  a  proper  form  of  words,  it  will  pass  notwith- 
standing any  subsequent  renewal.  As,  if  a  testator  give  "  all 
"  his  estate,  right,  and  interest  he  shall  have  to  come  in  such 
"  lease  at  the  time  of  his  death  :"  such  right  of  renewal  will  pass 
by  a  general  devise  of  the  residue ;  or  by  a  devise  of  the  lease 
together  with  the  right  of  renewal.  And  in  the  latter  case,  if  the 
devisor  do  nothing,  the  expiration  of  the  old  term  will  not  bar 

the 


{H)  How  avoided,  (Revocation  by  changes  of  Estate,  &c.)       503 

the  devisee ;  because  the  devise  carries  the  right  of  renewal  as  vi^ell 
as  the  lease  itself. 

Upon  this  principle  Lord  Hardwicke  held,  in  the  case  of  Ster-  Sterling  v, 
ling  V.  Lydiard,  that  where  the  testator  clearly  meant  to  dispose  Lydiard, 
of  his  whole  personal  estate,  a  renewal  of  a  lease,  after  the  will  ^  ^^'-  ^^'^'' 
made,  was  no  revocation  of  it.  In  the  case  alluded  to,  the  test- 
ator devised  in  the  following  manner,  viz,  "  As  to  all  and  singu- 
"  lar  mij  leasehold  estate,  goods,  chattels,  ^w(\  jye^soiial  estate  what- 
"  soever,  I  give  the  same  to  my  daughter  A.:"  and  if  she  died 
without  issue  living,  then  he  limited  it  over  in  the  same  manner 
to  B.  In  the  residuary  clause  the  testator  repeated  the  words 
"  all  and  singidar,  &c."  After  making  this  will,  he  renewed  a 
lease  "doith  the  dean  and  chapter  o/"  Windsor.  And  on  the  ques- 
tion, Whether  this  renewal  was  a  revocation  of  the  will  as  to 
the  lease  ?  Lord  Hard-iSoicke  said,  there  was  no  doubt  but  the 
leasehold  estate  passed  by  the  will.  The  lease  here  was  not  a 
specific  legacy :  it  was  nothing  like  it.  The  clause  was  only  an 
enumeration  of  the  several  particulars  of  the  testator's  personal 
estate,  but  the  devise  was  general  of  the  whole. 

II  Thomas  James,  by  will,  devised  life  leasehold  lands  to  his  wife,  James  v.  Dean, 
and  after  her  decease  to  his  brother's  daughters  for  such  estate  n  Ves.jun. 
as  should  be  then  to  come  therein,  and  directed  that  the  fines  ^^^* 
for  renewal  should  be  paid  by  his  wife  during  her  life,  and  after 
her  decease,  by  his  brother's  three  daughters,  as  such  fines  be- 
came due:  he  then  made  a  disposition  as  follows,  —  "I  give  and 
"  bequeath  to  my  wife  Judith  James,  during  her  life,  all  my 
"  messuages,  lands,  and  tenements,  in  Vine  Street  in  the  parish 
"  of  Lambeth,  which  I  hold  in  lease  under  Sir  William  East, 
"  (the  premises  in  question,)  for  all  the  residue  of  my  term 
*'  and  interest  therein  ;  and  after  her  decease,  I  give  and 
*'  bequeath  the  same  to  my  godson  Thomas  James,  his  exe- 
*'  cutors  and  administrators,  for  all  the  residue  of  the  term  and 
"  interest  I  shall  have  to  come  therein  at  my  decease."  The 
testator,  at  the  time  of  his  will,  was  in  possession,  under  a  lease 
dated  I2t\i  August  11 Q9,  granted  by  Sir  William  East,  of  the 
premises  in  Vine  Street,  to  hold  for  twenty-one  years,  from  Ladi/ 
Day  preceding,  if  the  lessor  and  two  other  persons  should  so 
long  live,  with  a  covenant  by  the  lessee,  that,  in  case  of  the 
death  of  any  of  the  said  lives  (being  the  lives  upon  which  the 
lessee  held  those  premises,  with  others,  from  the  Archbishop  of 
Canterbury^  before  the  expiration  of  the  term,  and  the  lessor 
should  renew  from  the  archbishop,  he,  the  lessee,  his  execu- 
tors, S^c.  would  pay  a  proportionate  share,  with  the  other  tenants, 
of  the  fines  to  the  archbishop  upon  any  such  renewal;  and 
Sir  W.  East  covenanted,  upon  such  renewal  of  the  original  lease 
by  the  archbishop,  to  grant  a  new  lease  of  the  premises  thereby 
demised,  for  the  remainder  of  the  term  of  twenty-one  years,  which 
should  be  then  to  come  and  unexpired  :  but  tlie  lease  contained 
no  direct  covenant  for  further  renewal.  The  testator  died  in 
December  1790,  the  lease,  which  expired  on  25th  March  pre- 
ceding, not  having  been  renewed  by  him,  but  he  had  remained 
in  the  occupation  of  the  premises  until  his  death,  and  half  a 
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year's  rent  under  this  occupation  had  been  paid  by  him,  after 
tlie  expiration  of  the  lease,  during  his  hfe.     Some  time  after  the 
testator's  death,  on  the  29th  March  1791,  Sir  W.  E.  granted  to 
Judith  James  a  new  lease  of  the  premises  in  question,  to  hold 
from  the  25th  day  of  March  for  forty-two  years,  if  three  persons 
named  should  so  long  live.     The  bill  was  filed  by  Thomas  James 
named  in  the  will,  against  the   executors  of  Judith  James,  the 
testtitor's  widow,  praying  that  the  renewal  by  Judith  James  might 
be  declared  to  be  on  the  trusts  of  the  will.     The  answer  insisted 
that  she  took  the  lease  for  her  own  benefit;   and  this  was  the 
question.     The  Master  of  the  Rolls  dismissed  the  bill,  on  the 
ground  that  the  testator  contemplated  giving  nothing  beyond  the 
interest  which  he  had   existing  at   his  death.      On  appeal,  the 
Lord  Chancellor  considered  that  the  equitable  question  before 
him  must  depend  on  the  legal  question,  whether,  if  the  lease 
had  been  renewed  to  the  testator,  it  would  have  passed.     The 
construction  depended  on  the  whole  context  of  the  will :   and  his 
lordship  thought,  that  although  there  was  a  difference  in  the 
leases,  the  lease    in    question   not    containing    the    same  direct 
covenant  for  renewal  which  occurred  in  the  others,  yet  there  was 
enough  in  the  lease  in  question  pointing  that  way,  to  lead  the 
testator  to  think  that  the  expiration  of  the  term  would  not  put 
an  end  to  the  interest,  and  some  parts  of  the  will  were  evidently 
intended  to  pass  the  renewed  lease.  [| 
Carter. Carte,       Again,  C,    in  right  of  a  prebend,  in   1714-  demised  certain 
sAtk.  174.        estates  by  indenture  to  one  of  his  children  for  twenty-one  years, 
and  afterwards  a  surrender  was  yearly  made  thereof,  and  a  new 
lease  granted  by  C.     The  lessee  always  executed  a  declaration 
of  trust,  declaring  that  his  or  her  name  was  made  use  of  in  such 
lease,  in  trust  for  the  father  for  so  many  years  as  he  should  live 
of  the  term,  and  then  for  such  person  or  persons  as  he  should  by 
deed  or  will  appoint;  and  in  default  thereof,  to  and  among  his 
children  equally.    In  January,  1735,  C.  made  his  will,  and,  after 
giving  several  legacies,  bequeathed  to  his  son  T.  all  the  rest  of  his 
goods,  chattels,  and  estate,  "jchether  real  or  jpersonal,  in  possession 
and  reroersion,  and  made  him  executor.    And  then  came  this 
supplemental  clause :  —  "  Item,  It  is  my  mind  and  will,  that  T. 
"  shall  have  the  disposal  of  the  lease  of  my  prebend  of 
"  made  to  my  daughter  >S.,  and  that  he  shall  receive  to  himself 
"  all  the  profits  and  advantages  arising  from  it."    Afterwards,  in 
August  1739,  a  surrender  and  new  lease  was  made  to  S.,  and  a 
declaration   of  trust  delivered  as  before  mentioned.     Then   C. 
died;  and  Lurd  Hard-j:iche,  upon  that  part  of  the  case  which 
related  to  the  opei'ation  and  extent  of  the  words  in  the  will,  said 
that  the  question  was.  Whether  the  benefit  of  the  renewed  lease 
in  1739  passed  to  T.  by  the  will  of  1735  ?  which  depended  upon 
the  question.  Whether  the  will  of  1735  was  sufficient  to  pass 
not  only  the  trust  of  the  lease  then  in  being,  but  also  the  benefit 
of  the  subsequent  renewals  ?     And  he  took  the  construction  of 
this  clause  in  as  extensive  a  manner,  as  if  the  testator  had  par- 
ticularly recited  and  repeated  the  lease  and  declaration  of  trust, 
and  given  it  to  his  son;  the  effect  of  which  would  have  been  to 

have 
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have  given  him  the  whole  trust,  not  the  trust  of  the  then  existing 
term  only,  but  also  all  the  renewals ;  and  therefore  extended  to 
all  future  leases  as  well  as  those  in  being.  The  word  advantages 
Avas  undoubtedly  sufficient  to  take  in  all  the  advantages  and 
benefits  belonging  to  the  trust.  It  comprised  not  only  the  profits 
but  the  renewals,  which  were  consequential.  The  words  of  the 
will  were  very  sufficient  to  pass  not  only  the  trust  and  beneficial 
interest  then  subsisting,  but  also  the  renewed  lease.] 

II  So,  also,    Sir   Thomas  Cave^  being  seised  in  fee  of  estates,   Goodtitle  v. 
agreed  by  marriage  articles  to  setde  the  same  so  as  to  secure  his   Otway, 
intended  wife's  jointure  and  the  portions  of  younger  children,  and   ^^g^^'^'^'^^J'^^* 
then  upon  his  eldest  son  and  his  heirs  male.     He  then  devised  ^  399  .  and 
the    same  estates,   in   case  he   should  happen   to   die    without   see  Cave  v. 
leaving  issue  of  his  body  at  his  decease,  subject  to  any  jointure   ^^'^°'''^' 
he  might  make,  to  trustees  for  500  years,  on  certain  trusts ;  and  "    ^^*  ^°  ' 
subject  thereto,  he  devised  all  his  real  estate  to  his  uncle  the 
Reverend  Charles  Cave.     The  testator,  after  this  will,  conveyed 
the  same  estates,  by  lease  and  release,  to  releasees,  to  the  use 
of  himself  and  his   heirs,  till  the   marriage,  and  for  default  of 
issue,  subject  to  a  term  for  securing  his  wife's  jointure,  to  him- 
self in  fee.      The  testator  married  accordingly,  and  died  without 
issue,  leaving  his  sister,  Mrs.  Sarah  Ohvai/,  his  heir  at  law ;  and 
on  an  ejectment  brought  against  the  heir,  on  the  demise  of  the 
trustees  under  the  will,  the  question  was,  whether  the  will  was 
revoked  by  the  subsequent  settlement ;  and  the  Court  of  Common 
Pleas,  and  afterwards  the  Court  of  King's  Bench,  held  that  it 
was.     As  the  testator  parted  with  the  estate,  notwithstanding 
the  old  use  resulted  to  him  again,  still  the  conveyance  operated 
as  a  revocation,  since  it  drew  out  of  the  testator  the  subject 
matter  on  which  the  will  was  to  operate. 

And  m  the  case  of  Vawser  v.  Jefferij,  (where  it  was  held,  that  Vawser  v.  Jef- 
a  covenant  to  surrender  copyhold  lands  previously  devised  ^^i^J''^,g  y^"*** 
w^ould  amount  to  a  revocation,  if  the  surrender  would  have  ^jg' 
that  effect  at  law,)  Lord  Eldon  said,  —  "  It  is  now  settled,  at 
"  least  I  shall  so  consider  it,  until  the  House  of  Lords  decides 
"  the  contrary,  that  if  a  man  devises  a  fee-simple  estate,  and 
**  afterwards  for  securing  a  jointure,  instead  of  limiting  a  jointure, 
*'  which  would  be  quite  enough,  by  lease  and  release,  conveys 
"  the  estate  out  of  which  the  jointure  is  to  come  to  the  use  of 
"  himself  for  life,  with  remainder  to  the  intent  and  purpose  that 
*•  the  intended  wife  may  take  a  rent  charge,  and  to  the  use  that 
"  she  may  distrain,  and  then  to  enter,  with  remainder  to  trustees 
"  for  ninety-nine  years,  the  better  to  secure  the  jointure,  with 
"  the  ultimate  remainder  to  himself  and  his  heirs,  although  the 
"  moment  he  takes  the  seal  off  the  w^ax,  his  old  estate  is  in- 
"  stantly  vested  in  himself,  that  is  a  revocation  of  the  will." 

In  the  above  case,  which  was  sent  for  argument  to  the  King's  Vawser  v.  Jef- 
Bench,   it  was  there,   however,  held,  that  the  testator  having  ^'"y'  ^^^^' 
devised  copyhold  lands  to  A.  for  life,  with  different  remainders  and  see  S.'c. , 
over,  and  having  surrendered  them  to  the  uses  of  his  will,  and  5  Russ.  479. 
afterwards  conveying  his  estates  to  trustees  and  their  heirs,  to  Hodges  v. 
secure   a  jointure  to  his  intended  wife,  and  subject  to  a  term  Green,  4  Kuss. 
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Vin.  Abr.  tit. 
Devise  (P), 
pi.  10. 


1  Vern.  329. 
342.  97.  141. 
182.   iSalk. 
158.  S.  P. 

Charman  v. 
Charman, 
14Ves.  580. 
1  Roll.  Abr. 
616.  Mont- 
tague  V.  Jef- 
fries. 11  Vin. 
tit.  Devise,  n.ll 

1  Roll.  Abr. 
616.  Wilcox's 
case. 


1  Abr.  Eq. 
Cas.4l0. 


Cro.Jac.  49. 
Coke  V.  Bul- 
lock.   liSee 
Baxter  v. 
Dyer,  3  Ves. 
65'6.|1 

2  Vern.  495. 
Lamb  v. 
Parker. 
sFreem.  284. 
S.  C.  says,  Ld. 
Keeper  seemed 
to  be  of  opi- 
nion, that  it 
was  not  a 
revocation, 
because  the 


for  that  purpose  to  himself  in  fee,  and  having  surrendered 
his  copyhold  lands  to  those  uses,  that  this  did  not  amount 
to  a  total  revocation  of  his  will,  but  that  the  devisee  took  the 
copyhold  land,  subject  to  the  charge  created  by  the  settlement. 
It  was  admitted  in  the  argument,  that  a  similar  settlement  of 
freeholds  would  have  been  a  revocation  of  a  previous  devise;  but 
in  case  of  copyholds,  it  was  argued  the  surrender  to  the  uses  of 
the  settlement  passed  no  more  than  was  required  for  effectuating 
the  settlement,  and  the  testator  was  still  in  as  of  his  old  estate.  1| 

If  a  man  devises  lands,  and  afterward  mortgages  the  same  for 
years,  and  then  levies  a  fine  sio-  conusance  de  droit  come  ceo^  and 
not  a  fine  mr  concessit;  this  will  be  a  revocation :  but  if  there  had 
been  a  fine  sur  concessit,  it  had  revoked  only  pro  tanto. 

Vi  A.  devises  lands  to  B.  and  his  heirs,  and  afterwards  mort- 
gages the  same  lands  to  J.  S.  for  years,  or  in  fee,  though  a  mort- 
gage in  fee  be  a  total  revocation  at  law,  yet  in  equity  it  shall  be 
a  revocation  p^ro  tanto  only. 

II  And  a  devise  of  real  estate  is  not  revoked  as  to  the  surplus 
by  the  bankruptcy  of  the  testator.  H 

So,  if  a  man  seised  in  fee  devises  it  to  J.  S.  in  fee  or  for  life, 
and  afterwards  makes  a  lease  to  J.  D.  for  years,  this,  even  at  law, 
shall  not  be  a  revocation,  but  durinij  the  years ;  for  this  intent 
does  not  appear  further  than  during  the  term  for  years. 

So,  if  a  husband  possessed  of  a  term  for  forty  years,  devises 
it  to  his  w'ife,  and  after  leases  the  land  to  another  for  twenty 
years,  and  dies ;  this  lease  is  not  any  revocation  of  the  whole 
estate;  but  only  during  the  twenty  years,  and  the  wife  shall  have 
the  residue  by  the  devise. 

But,  if  A.  devises  lands  to  B.  and  his  heirs,  and  twelve  years 
after  leases  the  same  lands  to  B.  for  sixty  years,  to  commence 
after  his  death,  and  delivers  the  deed  to  a  stranger,  to  the  use  of 
jS.,  w  ho  does  not  deliver  it  to  B.  till  after  the  death  of  A.,  this  is 
a  revocation  of  the  whole  estate ;  for  both  estates  are  not  con- 
sistent nor  can  vest  in  B.  at  the  same  time ;  and  it  was  plainly 
the  intention  of  the  devisor,  that  B.  should  have  the  less  estate 
only.  And  it  was  so  adjudged,  though  objected,  that  it  was  the 
intention  of  A.  that  B.  should  have  his  liberty  to  take  by  the 
lease  or  devise,  B.  not  havinfj  agreed  to  the  lease  in  the  life  of  A. 

But,  if  the  lease  made  to  the  devisee  had  been  to  begin  either 
in  prtrcenti  oxfutnro,  in  the  life  of  the  devisor,  it  had  not  been  a 
revocation,  for  inasmuch  as  the  lease  might  have  determined  in 
his  life,  it  was  consistent  with  his  vrill. 

So,  where  A.  by  will  devised  to  his  younger  son  a  certain  mes- 
suage for  ninety-nine  years,  if  three  lives  lived  so  long,  yielding 
and  paying  to  his  sister  the  plaintiff,  20/.  per  annum  until  twelve 
vears  old,  and  thence  40/.  per  annum  for  life  :  and  afterwards 
the  said  A.  for  300/.  fine  demised  the  said  messuage  to  J.  S.  for 
ninety-nine  years,  if  three  lives  lived  so  long,  yielding  and  paying 
50/.  per  annum  to  A.  the  testator,  his  heirs  and  assigns  :  though 
it  was  held  at  the  Bx)lls  to  be  a  revocation,  yet  on  an  appeal  to  my 
Lord  Keeper,  he  decreed  it  to  be  no  revocation,  and  that  the 
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daughter  should  be  paid  her  annuity  ;  and  he  said,  that  the  rule   three  lives  in 
is,  where  a  subsequent  act  shall  amount  to  a  revocation  by  im-  the  lease 
plication,  it  must  be  a  necessary  implication :  and  the  act  must  {"'p  .  !^. 
be  wholly  inconsistent  with  the  devise.  testator  and 

then  the  devise  would  take  place;  but  referred  it  to  the  judges  of  B.R-  by  way  of  a  case  to 
determine. 

So,  where  A.  devised  lands  to  trustees  to  pay  his  debts,  and   2  Vern.  241. 
then  to  pay  his  wife  200/.  per  annum  for  her  life  ;  and  the  test-  y^^^no"  ^' 
ator  living  several  years  after,  his  debts  increased  from  2000/.  to  oi-Veem.  117. 
10,000/.,  for  8000/.  whereof  his  said  trustees  were  bound,  and  S.C  says,  the 
afterwards  A.  the  testator,  by  deed  and  fine,  conveyed  his  lands  Lords  Com- 
to  his  said  trustees  to  sell  to  pay  his  debts,  and  the  surplus  to  ™ssionei^ 
him  and  his  heirs  :  though  the  wife  joined  with  him  in  the  fine  /^^^^o^  and 
anu  conveyance,  yet  this  was  no  revocation  of  the  wife's  2000/.  HtdMns,' 
per  annum,  and  she  was  decreed  the  200/.  per  annum  out  of  the   were  of  opi- 

surplus  money  after  the  debts  paid.  mon  that  the 

1^  J  t  surplus  being 

to  his  own  right  heirs,  that  it  was  still  in  his  own  power,  and  should  be  subject  to  his  disposal 
by  the  will ;  and  the  case  of  Hall  and  Bench  was  cited,  where,  after  a  devise  of  lands,  the 
devisor  made  a  mortgage  in  fee ;  and  adjudged,  that  the  devisee  should  have  the  equity  of 

redemption. Prec.  in  Chano.  32.  S.  C.  says,  the  lords  commissioners  held,  that  neither  the 

mortgage  and  fine,  nor  deed  of  trust,  should  be  a  total  revocation  of  the  will,  being  made  for 
particular  purposes ;  but  that  after  debts  paid,  the  widow  should  have  the  200/.  per  annum. 

But  in  a  case  where  Edivard  Earl  o^ Lincoln  had  mortgaged  the  i  Abr.  Eq. 

manor  of  5.  to  the  defendant  Wynn  and  his  heirs  for  12,000/.  S^^^^'goo 

and  afterwards,  by  his  will,  in  default  of  issue  male  of  his  own  Resolved  it"* 

body,  devised  it  to  Sir  Fran.  Clinton  (who  was  to  succeed  him  in  was  a  revoca- 

the  honour)  for  his  life,  with  remainder  to  his  first  and  other  sons  tion.  And 

in  tail  male,  with  other  remainders  over;  and  appointed  that  his  "P°"  ^^,  ^f.'. 

.  .  ncsl  so  liGici  in 

household  goods  at  his  chief  house  at  S.  should  remain  there  as  jj^,^^  Proc. 

heir-looms  to  the  next  heir  m.ale,  who  should  be  Earl  of  Lincoln,  by  a  majority 
and  made  Sir  Fran.  Clinton  executor  :  afterwards  the  earl  (who  of  two  lords 
was  very  whimsical)  took  a  fancy  to  one  Mrs.  Calvert,  daughter  ^^^' 
to  the  Lord  Baltimore,  and  fancied  he  should  marry  her,  though 
it  was  proved  in  the  cause,  there  never  was  any  intention  of  such 
marriage  in  her,  or  in  any  of  her  relations,  nor  any  treaty  about 
it ;  and  in  this  fancy  he  makes  a  lease  and  release  of  those  pre- 
mises to  the  defendant  Z)at?ew/)or^  and  To'wnshend,  and  their  heirs, 
(in  consideration  of  the  said  intended  marriage,  as  it  was  ex- 
pressed,) to  the  use  of  himself  and  heirs,  till  the  said  intended 
marriage  took  effect :  then  as  to  part  in  trust  for  Mrs.  Calvert  and 
her  heirs,  in  lieu  of  dower,  and  as  to  the  rest  in  trust  that  the 
trustees  should  sell  it,  to  disencumber  that  part  limited  to  Mrs. 
Calvert,  and  the  surplus  of  the  money  to  his  executors  and  admi- 
nistrators. There  was  no  farther  progress  towards  the  marriage, 
and  some  time  after  the  earl  died  without  any  alteration  of  his 
will,  and  the  honour  descended  to  Sir  Fran.  Clinton,  (who  had 
but  a  very  small  estate,  if  any,)  who  died  soon  after ;  and  the 
plaintiff,  his  eldest  son  and  heir,  an  infant  of  about  seven  years 
old,  brought  his  bill  to  have  the  redemption  of  the  mortgage, 
and  a  conveyance  of  the  estate :  and  the  defendants  A.  B.,  and 
C,  who  were  cousins  and  coheirs  of  Earl  Edward,  brought  a 
cross  bill,  that  they  might  redeem  and  have  the  estate  conveyed 
to  them.     And  the  only  question  was,  Whether  this  lease  and 

release 
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["  This 
"  court," 
meaning  a 
court  of 
equity,  "  has 
"  no  autho- 
"  rity,  nor  has 
"  ever  at- 
"  tempted  to 
"  exercise  an 
"  authority,  to 
"  determine 
•'  that  revo- 
"  cations  of 
"  wills  are 
"  subject  here 
"  to  diiferent 
"  rules  from 
"  those  that 
"  would  go- 
"  vern  at 
« law."     By 
Lord  Ch. 
Lo  ughborough, 
2  Ves.  jun. 
426.  "With 
"  regard  to 
"  all  the  doc- 
"  trine  of  re- 
"  vocation  as 
"  applied  to 
"  legal  estates 
"  in  courts  of 
"  law,  courts 
"  of  equity 
•'  will  apply 
"  the  same 
"  doctrine  in 
"equity."   By 
the  Master  of 
the  Rolls, 
2  Ves.  jun. 
598.] 


1  Abr.  Eq. 
Cas.  412. 
Pollen  V.  Hus- 
band. 


release  were  a  revocation  of  the  will  ?  It  was  said  for  the  plaintiff 
tiiat  the  earl  had  but  an  equitable  interest,  the  whole  estate  being 
before  mortgaged  in  fee,  and  therefore  it  ought  to  be  considered 
according  to  equity;  and  that  though  such  a  lease  and  release 
would  have  been  a  revocation  of  a  devise  of  a  legal  estate,  yet  it 
will  not  be  so  here;  for  the  reason  the  law  goes  upon  in  judging 
it  a  revocation  is,  because  the  lease  and  release  is  a  conveyance 
of  the  estate,  and  so  ex  necessitate  rei  a  revocation  of  the  devise: 
and  it  is  plain  the  law  goes  upon  this,  and  not  upon  any  supposed 
alteration  in  the  person's  will.  For  if  a  man  makes  a  will,  and 
thereby  devises  lands  to  J.  S.  and  his  heirs,  and  afterwards 
articles  to  sell  the  lands  to  J.  D.  and  his  heirs,  and  receives  the 
purchase-money,  and  dies  before  any  conveyance  made,  these 
articles  will  be  no  revocation  of  his  will :  and  yet  it  is  as  plain  his 
mind  and  intention,  as  to  those  lands,  is  altered  as  much  as  if 
he  had  actually  made  a  convej'ance  to  J,  Z).,  and  in  case  of  an 
equitable  interest,  the  lease  and  release  makes  no  alteration  of 
the  estate,  so  as  to  induce  a  necessity  of  adjudging  it  a  revocation, 
as  there  is  in  case  of  a  legal  estate :  it  is  plain  as  to  his  intention, 
that  he  did  not  intend  any  revocation  or  alteration  of  his  will, 
unless  or  until  that  marriage  should  take  effect;  for  by  the  release 
it  is  limited,  that  till  that  marriage  it  should  continue  to  him  and 
his  heirs,  which  is  just  as  it  was  before ;  and  that  marriage  hav- 
ing never  taken  effect,  the  estate  continues  just  as  it  was.  And 
it  cannot  be  pretended,  that  this  lease  and  release  are  any  express 
revocation  of  his  will ;  and  the  Court  of  Chancery  is  so  far  from 
following  the  strict  rules  of  legal  revocations,  that  it  often  relieves 
against  them.  And  therefore,  if  a  man  devises  Blackacre  to  J.  S. 
and  his  heirs,  and  afterwards  mortgages  it  to  J.  D.  and  his  heirs, 
this,  in  law,  is  a  revocation  of  the  devise,  and  yet  in  equity  it 
shall  be  none  farther  than  to  let  in  the  mortgage ;  and  to  this 
purpose  were  cited  several  cases.  And  therefore,  since  the  court 
of  equity  must  interpose  for  one  side  or  the  other,  it  was  con- 
cluded it  ought  to  interpose  for  the  present  earl,  and  that  he 
ought  to  have  the  redemption  of  the  estate,  as  devised  by  the  will 
of  Earl  Ed'-osard.  For  the  defendant  it  was  said,  that  such  a  lease 
and  release  would  have  been  a  revocation  of  a  devise  of  a  legal 
estate,  and  that  equitable  estates  are  governed  by  the  same  rules 
that  legal  estates  are ;  and  there  is  no  fraud  or  circumvention, 
nor  other  equitable  circumstances,  to  make  the  court  vary  from 
that  rule  in  this  case;  and  the  will  is  in  disinherison  of  the  heir, 
who  is  always  favoured  in  all  courts.  And  as  to  the  cases  put, 
where  mortgages  have  been  held  to  be  no  revocation  in  equity, 
it  was  said,  the  reason  of  that  is,  because  mortgages  are  not  con- 
sidered as  conveyances  of  the  estate,  but  only  charges  upon  it : 
and  my  Lord  Keeper  was  of  this  opinion,  and  decreed  the  plain- 
tiff's bill  to  be  dismissed,  and  the  coheirs  to  have  the  redemption 
of  the  mortgage. 

So,  where  Sir  John  Husband  by  will  in  writing,  dated  the  12th 
of  Feln-uary  1708,  devised  several  pecuniary  and  specific  legacies, 
and  then  gave  all  the  rest  of  his  real  and  personal  estate,  after  all 
his  debts  and  legacies  paid,  to  John  Pollen,  on  condition  he  took 

the 
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tlie  name  of  Husband  upon  him,  and  the  heirs  male  of  his  body, 
with  divers  remainders  over :  afterwards  by  lease  and  release,  the 
30th  o^  August  1709,  Sir  John  Hushaud,  tooether  widi  J.  S.  l)is 
trustee,  conveyed  several  manors  and  lands  in  the  county  of 
fVarwick  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
without  impeachment  of  waste,  and  that  tlie  trustees  and  their 
heirs  should  execute  such  conveyance  and  conveyances  thereof  as 
the  said  Sir  Jo/w  by  writing  under  his  hand  and  seal,  or  by  his 
last  will  and  testament,  should  direct  or  appoint;  and  in  1710 
Sir  John  died,  without  altering  or  revoking  the  said  will,  or  mak- 
ing any  other  appointment  touching  the  said  real  estate :  the 
question  was,  Whether  this  lease  and  i-elease  were  a  revocation 
of  the  will  or  not ;  the  original  bill  of  Pollen  being  to  establish  the 
will,  and  the  cross  bill  to  set  aside  the  will,  and  have  an  account 
of  the  profits.  And  it  was  decreed,  that  the  lease  and  release 
were  a  revocation  of  the  will. 

A.  having  issue  four  daughters,  and  no  male  issue,  devises  2Vern.72o. 
lands  to  trustees,  in  trust  to  permit  his  daughter  S.  to  receive  the  Clarke  v. 
rents  and  profits  until  her  marriage  or  death ;  and  in  case  she  Berkley, 
married  with  the  consent  of  two  of  the  trustees  and  her  mother, 
then  to  convey  the  premises  to  her  and  her  heirs ;  but,  if  she 
died  before  marriage,  or  married  without  such  consent,  then  to 
convey  to  other  persons :  afterwards  S.  married  in  the  lifetime  of 
her  father,  and  with   his   consent,  and  he  settled  part  of  those 
lands  on  her  and  her  husband,  and  died.     And  it  was  held,  that 
this  settlement  was  no  revocation  of  the  will,  as  to  the  devise  of 
the  other  lands. 

So,  J.  S.  having  four  daughters.  A.,  B.,  C,  and  D.,  in  1705,   Vin.  Abr.  tit 
by  will  devises  several  parcels  of  his  estate  severally  to  his  four  ^^'^'^^^j^\ 
daughters,  and  inter  alia  he  devises  to  trustees  all  his  lands,  P'  ^'^  /|^^^. 
tenements,  and  hereditaments  in  E.  and  F.,  or  either  of  them,   ^^  ^/  p^r,  per 
or  near  thereto  adjoining,  in  trust  for  A.  until  her  marriage  or  Lord  Chan- 
death  ;  and  in  case  she  married  with  the  consent  of  her  trustees,  cellor,  condi- 

then  for  her  and  her  heirs,  or  for  such  person  as  she  should  ap-  1"'.°",^  ?  "i/^ 
o         T,       •  I  -i-i  ri  kind,  be  the 

pomt,  ^c.     cut  m  case  she  married  without  consent  ot  ner  trus-  conditions 

tees,  and  forfeited  her  estate,  then  to  her  other  sisters  equally  precedent  or 
among  them,  ^-c.     In  1 708  the  plaintiff  Clarke  married  A.  with  subsequent, 
the  consent  of  J.  S.,  and  he  settles  upon  the  marriage  (his  wife,   of-^-jg"  "ftjeg^ 
who  had  these  lands  in  jointure,  joining  with  him,)  part  of  these  ^nd  forfeit- 
lands  devised  to  her  by  his  will,  after  the  death  of  her  mother,   ures;  and  if 
and  also  7/.  per  annum  in  fee-farm  rent,  which  was  doubtful  if  it  the  substan- 
passed  by  the  will  or  not.     In  1 709  J.  S.  died  without    altering  [nfeiu  be^'o^er- 
his  will.     (Note,  J.  S.,  in  a  letter  to  Clarke  upon  the  treaty  of  formed,  equity 
marriage,  declared  what  he  would  give  him  with  his  daughter  in  should  supply 
present,    and  that  she  would  be  a  better  fortune  at  his  death.)   small  defects, 
QiKere,    If  this  devise  to  A.  in  fee,  upon  condition  of  marrying  ^^^^  devisee- 
with  the  consent  of  trustees,  be  dispensed  with  or  performed  by  a^j  his  lord- 
lier  marrying  in  J.  S.'s  lifetime,  and   with  his  consent  ?    And  ship  observed, 
Coxqjcr  C  was  of  opinion,  that  by  the  marriage  with  the  consent  ^hcit  it  was  ad- 
of  the  father,  the  condition  is  dispensed  with,  and  the  devise  be-  hei"^^vas\^o 
come  absolute.  forfeiture ; 

and  said,  should  he  take  away  the  estate  from  the  first  devisee,  when  it  cannot  go  to  the 

devisee 
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devisee  over,  it  would  descend  to  heirs  at  law,  which  certainly  was  never  the  intent  of  the  test- 
ator. One  question  in  this  case  was,  If  the  father  giving  and  settling,  upon  ^.'s  marriage,  part 
of  the  lands  devised  to  her  by  the  will  precedent  to  the  marriage,  be  a  revocation  of  the  whole 
devise  to  her,  or  only  yjro  tanto,  as  was  settled  on  her  upon  the  marriage?  And  Lord  Chan- 
cellor held,  that  the  lands  settled  by  the  father,  upon  the  marriage  of  A.,  is  a  revocation  only 
pro  tanto  of  the  lands  devised  to  her,  and  not  of  the  whole  devise;  for  implied  revocations 
ought  to  be  plain  and  certain,  and  the  inconsistency  most  apparent,  which  is  not  so  in  this  case: 
for  why  may  not  the  father  give  his  daughter  all  these  lands  at  his  death,  though  it  was  not 
proper  for  him  to  part  with  them  all  in  his  lifetime  ?  Though  he  gave  part  by  deed,  why  may 
lie  not  give  her  the  rest  by  will?  Decreed  for  plaintiff,  the  wife,  for  all  the  lands  devised  to 
her  by  will.  Ibid.',  and  see  ante,  2  Vern.  720.    Clarke  v.  Berkley,  &c. 
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Darley  v. 
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||See  Lord 
Loughbo' 
rough's  re- 
marks in 
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The  Duchess 
of  Chandos, 
2  Vcs.jun. 
450.11 


B.  m  1714,  by  lease  and  release,  conveyed  certain  estates  in 
H.  to  himself  for  life,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  B.  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  the  right  heirs  of  B.,  subject 
to  a  power  of  revocation  by  any  deed  or  writing  under  his 
hand  and  seal,  c^c  so  as  that,  at  the  time  of  such  revocation, 
he  settled  other  land  in  Yorkshire  free  fi'om  incumbrances  to  the 
same  uses.  B.  afterwards  made  his  will  in  1729,  and  thereby, 
among  other  things,  devised  all  his  lands  in  Yarlcshire  and  else- 
where to  trustees  upon  trusts  therein  mentioned.  Then  B.  in 
1730,  by  lease  and  release,  intended  by  him  as  an  execution  of 
the  power  of  revocation  reserved  in  the  former  deeds,  conveyed 
a  distinct  estate  in  Yorkshire  to  the  uses  of  the  former  settlement 
in  1714,  but  this  estate  was  deficient  in  value  and  subject  to  a 
term  for  securing  children's  fortunes,  and,  therefore,  the  settle- 
ment of  it  not  a  good  execution  of  the  power  reserved  in  the  for- 
mer deed.  But  the  lease  and  release,  in  1 730,  being  made  sub- 
sequent to  the  will  of  1729,  was  clearly  held  to  be  a  revocation 
of  the  will  quoad  the  devise  of  the  Yorkshire  estate,  as  part  of  all 
the  testator's  lands,  SjX,  in  Yorkshire  mentioned  to  be  devised  b}'' 
the  will ;  and  that  estate  therefore  was  not  subject  to  the  trusts 
created  thereby. 

So  where  a  man  by  his  will  gave  an  estate  in  fee  to  one  of  his 
sisters,  and  after  this  made  a  marriage  settlement,  wherein  he 
limited  the  estate  in  strict  settlement,  remainder  to  his  own  right 
heirs ;  that  settlement  was  held,  notwithstanding  the  remainder 
was  limited  to  his  own  right  heirs,  and  so  the  old  use,  to  be  a 
revocation  of  the  whole  devise  to  the  sister. 

Again,  it  was  held  by  Lord  Hardisoicke,  in  the  case  of  Be7inet 
and  Wade,  that  a  recovery  suffered  of  land  after  a  will  made, 
gave  a  new  estate  therein  to  the  tenant  to  the  praecipe,  although 
the  limitations  were  to  the  old  uses ;  and,  consequently,  that  a 
will  thereof  made  previously  was  revoked  by  it. 

Again,  A.  being,  under  his  marriage  settlement,  tenant  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remainders, 
with  remainder  to  his  first  and  other  sons  in  tail,  remainder  to 
himself  in  fee,  made  his  will,  and  thereby  devised  and  settled 
estates  as  in  his  will  mentioned ;  and  then,  by  indenture  of  lease 
and  release,  conveyed  the  same  hereditaments  to  J5.,  his  heirs  and 
assigns  for  ever,  and,  afterwards,  by  another  indenture,  reciting 
the  forcffoinff  lease  and  release,  and  that  the  same  was  to  make 
B.  tenant  to  the  prcccipe,  for  suffering  a  recovery,  the  uses 
whereof  were  therein  declared,  as  to  the  lands  in  question,  to  be 

to 
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to  himself  and  his  heirs.  Then  a  recovery  was  suffered,  after 
whicli  A.  the  testator  died  without  republishing  his  will,  and 
without  there  having  been  any  issue  of  the  marriage.  The  ques- 
tion was,  Whether  the  deeds  executed  and  the  recovery  suffered 
were,  under  the  circumstances  of  this  case,  a  revocation  of  the 
will  ?  The  counsel  for  the  devisee  argued  that,  in  this  case,  the 
deeds  and  recovery  did  not  amount  to  a  revocation,  the  same 
being  executed  and  suffered  by  A.  without  any  intention  appear- 
ing upon  the  state  of  the  case  to  alter  or  revoke  his  will ;  that  a 
recovery  by  tenant  for  life,  remainder  to  trustees,  S,x.  was  a  nul- 
lity, an  innocent  recovery,  and  in  this  case  nugatory:  that  A.^s 
estate  for  life  was  not  devisable ;  that  all  he  could  devise  was  his 
reversion  or  remainder  in  fee,  and  that  thereof  he  could  not  suf- 
fer a  recovery ;  that  the  recovery  therefore  only  operated  on  his 
life  estate,  which  amounted  to  nothing.  But  the  Court  of  Com- 
mon Pleas  afterwards  certified,  that  the  deeds  executed,  and  the 
recovery  suffered,  were  a  revocation  of  the  will,  but  did  not  give 
their  reasons  for  this  decision.  But  the  ground  thereof  seems 
to  have  been,  that,  by  the  recovery,  A.  drew  the  whole  interest 
in  the  land  to  himself,  and  got  one  entire  fee,  a  total  new 
estate  in  fee  which  could  not  be  defeated  but  by  the  entry  of  the 
trustees  to  preserve  contingent  remainders ;  and  that  his  former 
estate  for  life,  with  contingent  remainders,  S^c,  and  remainder 
over  in  fee,  were  all  gone,  until  the  trustees  should  enter  for  the 
forfeiture,  whicli  they  never  did :  so  that  A.  died  seised  of  an 
estate  in  fee  in  possession  of  the  lands  comprised  in  the  settle- 
ment, which  was  a  different  estate  from  that  which  he  had  when 
he  made  the  will,] 

A.  made  his  will,  and  thereof  his  brother  executor,  and  devis-  2  Vern.25. 
ed  unto  his  executor  all  his  estate  both  real  and  personal,  and  'i"son  v. 

four  years  afterwards  he  marries,  and  then  by  a  codicil  makes 
his  wife  his  executrix.  And  the  question  was.  Whether  the 
brother  should  have  the  personal  estate  ?  And  it  was  urged  that 
he  should;  for  he  does  not  take  it  as  executor  only,  but  by  ex- 
press words  of  gift  in  the  will,  and  it  appears  that  there  was  not 
only  a  benefit  intended  him  as  executor,  for  even  the  real  estate 
was  devised  to  him  ;  but  it  being  in  proof  that  he  had  not  any 
real  estate  in  the  world,  it  was  said  by  my  Lord  Chancellor, 
that  the  personal  estate  was  designed  him  only  as  executor  :  and 
it  was  thereupon  decreed  for  the  widow,  the  executrix. 

An  alteration  of  circumstances  has  been  considered  as  an  im- 
plied revocation.     Thus, 

J.  S,,  being  a  bachelor,  made  his  will,  and  devised  a  legacy  of  1  Abr.  Eq. 

500^.  to  his  brother,  and  other  legacies  to  other  persons,  and  de-  Gas.  413. 

vised  his  real  estate  to  Eliz.  Close  and  her  heirs  :  and  afterwards  ^Z^^^"  ^* 

•I'll  -r-17-       >-,7  1     T    1     1        •         1  inompson, 

intermarried  with  the  same  Eliz.  Close,  and  died,  leaving  her  1  p.  Wms. 

privement  ensemt  with  a  son,  without  making  any  alteration  in  his  504.  in  a  note : 

will ;  and  the  main  question  in  the  case  was.  Whether  this  alter-  t'"^  reporter 

ation  in  the  testator's  circumstances  did,  of  itself,  without  more  ^.tll'  ^.!!^li!!i 

ado,  amount  to  a  revocation  ?    Those  who  argued  for  its  being  a  at  the  Rolls 

revocation,  relied  on  the  case  of  one  Aj/res{a),  in  which  it  was  8  Dec.  1701, 

resolved 
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where  Sir 
John  Trevor 
held,  that  a 
subsequent 
marriage,  ami 
having 

children,  was 
a  revocation 
of  a  will  of 
land,  and  dis- 
missed the  bill 
of  the  lega- 
tees, claiuiing 
legacies 
charged  on 


resolved  by  the  judges,  that  where  a  man  that  was  unmarried 
made  a  will  and  devised  away  his  estate,  and  afterwards  married 
and  had  a  child,  and  died  without  making  any  revocation  of  his 
will,  this  alteration  of  circumstances  was,  in  itself,  a  revocation 
of  tile  will.  And  a  case  was  cited  out  of  Cicero  {b\  where  one 
thinking  his  son  dead,  devised  his  estate  to  another ;  yet  the  son 
returning,  it  was  held  he  should  have  it,  because  it  was  not  to  be 
supposed  he  would  have  disinherited  him  without  reason.  On  the 
other  side  it  was  argued,  that  though  alteration  of  circumstances 
may,  in  some  cases,  amount  to  a  revocation  of  a  will,  yet  it 
does  not  in  this  case ;  for  there  is  nothing  but  what  a  reasonable 
man  might  do,  nothing  unjust  or  unjustifiable.  It  appeared  he 
the  estate  by  ^^^^  ^"  intention  of  marrying  Eliz.  Close  when  he  made  his  will, 
such  will.  And  though  perhaps  he  might  not  know  when  he  died  that  his  wife 
the  reporter  was  enselnt,  or  if  he  did,  yet  it  is  not  uncommon  for  many  who 
adds,  that  he  are  kind  to,  or  fond  of  their  wives,  to  leave  their  children  wholly 
recristrarV  ^"  ^^^'^'^*  power,  to  make  them  the  more  dutiful  to  her,  and  that 
book,  that  ^e  must  know  the  son  would  be  the  wife's  heir,  as  well  as  his ; 
Wright,  Lord  and  would  have  the  estate  as  such,  if  she  did  not  dispose  of  it 
^T^rfl"^  from  him.  Lord  Keeper  was  clearly  of  opinion,  that  alteration  of 
u  y  o  ow-  circumstances  might  be  a  revocation  of  a  will  of  lands  as  well  as 
of  a  personal  estate ;  and  that,  notwithstanding  the  statute  of 
frauds  and  perjuries,  which  does  not  extend  to  an  implied  revo- 
cation: but  no  such  alteration  appears  here,  for  no  injury  is  done 
any  person ;  for  those  are  provided  for  whom  the  testator  was 
bound  to  provide  for,  and  so  established  the  will. 
Wms.  304.  S.  C.  cited  by  Sir  Joh?t  Trevor,  Master  of  the  Rolls,  and  appears  to  have  been  the 
case  of  Eyre  v.  Eyre,  said  to  be  reported  to  Sir  John  by  Trevor  C.J.  and  some  eminent  civi- 
lians. Ibid,  in  a  note,  (b)  Vide  Cic.  de  Oratore,  Cantab,  ed.  p.  69.  102.  &c.  Dig.  L.  ult.  de 
Hasred.  Inst.  [Upon  the  principle  which  the  Master  of  the  Rolls  went  upon  in  Brown  v. 
Thompson,  it  was  decided  in  the  Exchequer,  upon  a  will  made  by  one  in  the  lifetime  of  a 
former  wile  who  died  without  issue,  whereupon  he  married  a  second  wife  by  whom  he  had 
issue  ;  that  the  testator's  second  niarriage,  and  hmnng  issue  by  that  marriage,  was  a  total  revo- 
cation of  the  will  made  in  the  lifetime  of  the  first  wife.  Christopher  v.  Christopher,  cited  in 
4  Burr.  2182.  in  Scacc.  llll.  See  also  Wellington  v.  Wellington,  4  Burr.  2171.  — The  same 
question  occurred  in  the  case  of  Spragge  against  Stone.  In  this  case  there  were  two  wills.  The 
first  will  was  made  in  Jaiiiaica  in  1764,  Ijy  which  the  v/hole  estate,  real  and  personal,  was 
devised  to  a  stranger.  The  testator  married  in  1765,  and  had  issue  in  1766.  Afterwards,  on 
the  10th  of  October,  1766,  the  testator  made  another  will,  which  was  in  his  own  hand-writing, 
but  not  duly  attested  according  to  the  statute  of  frauds,  by  which  he  devised  his  estate,  real 
and  personal,  to  his  wife  in  trust  for  his  son.  It  had  been  decreed  in  the  Court  of  Chancery 
in  Jamaica,  that  the  marriage  and  birth  of  a  child,  and  the  second  will,  amounted  to  a  revo- 
cation as  to  the  personalty,  but  not  as  to  the  real  estate.  But  on  appeal  to  the  privy  council, 
Parker  Chief  Baron,  De  Grey  Chief  Justice,  and  Sir  Eardly  IVilmot,  being  present,)  the  decree 
as  to  the  real  estate  was  reversed,  and  it  was  declared,  that  the  subsequent  marriage  and  birth 
of  a  child  were,  in  point  of  law,  an  impHed  revocation  of  the  will  of  17G4,  No  notice  was 
taken  of  the  second  will  in  the  order  of  reversal.  Spragge  v.  Stone,  at  the  Cockpit,  20th 
March,  1773,  cited  in  Dougl.  55.]  [jSee  Doe  v.  Lancashire,  5  Term  R.  49.  Ex  jiarte  Earl  of 
Ilchester,  7  Ves.348.|| 


ing, reversed 
the  order  of 
dismission, 
and  decreed 
the  payment 
of  the  lega- 
cies, (a)  1  P. 


1  Ld.  Raym. 
441.  Lugg  V. 

Lugg.  ll2Salk. 
592.  S.  C.|| 


Brady  y.  Cu- 


Though  marriage  and  the  having  of  children  has  been  deemed 
a  revocation  of  a  will,  yet  it  is  only  a  presumptive  revocation  ;  for 
if  it  appears  by  any  expression,  or  other  means,  to  be  the  intent  of 
the  devisor,  that  his  will  should  continue  in  force,  the  marriage 
will  be  no  revocation  of  it. 

[Thus,  J.  N.  seised  in  fee,  i?}ter  alia,  of  the  estates  in  question, 

in 
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in  Ju7ic  1 770,  being  a  widower  without  childi'cn,  and  his  sister  bitt,  Dougl. 
A.  being  his  heir  at  law,  made  his  will  in  writing  duly  attested,  •^^* 
and  thereby  devised  the  same  estates  to  trustees,  to  the  intent  that 
the  chancellor,  master,  and  scholars  of  the  University  of  Cam- 
bridge,  and  their  successors,  should  receive  an  annuity  thereout 
upon  trust  to  be  applied  as  directed,  in  a  book  covered  with 
marble  paper,  of  his  own  handwriting,  ^-c.  by  the  will  referred  to ; 
and  subject  to  and  chargeable  with  the  said  annuity,  and  the 
powers  and  remedies  for  recovery  thereof,  in  trust  for  his  own 
right  heirs  and  assigns  for  ever.  T/ie  "jdHI  did  not  contain  any 
devise  of  any  other  part  of  the  testator'' s  real  estate.  After  making 
this  will  the  testator  married;  but  previous  to  the  marriage,  and 
after  making  the  will,  he  conveyed  certain  lands,  of  the  annual 
value  of  1230/.,  to  trustees,  for  the  purpose  of  securing  to  his  in- 
tended wife  a  clear  yearly  sum  of  800/.  in  case  there  should  be 
no  son  of  the  marriage,  and  600/.  if  there  should  be  a  son,  by 
way  of  jointure  and  in  bar  of  dower,  with  remainder  to  himself 
in  fee.  The  estates  devised  hy  the  isoill  were  not  comprised  in  this 
conveyance.  The  testator  had  issue  of  the  said  marriage  one 
daughter.  After  her  birth,  he,  continuing  seised  as  aforesaid, 
subscribed  his  name  to  another  paper-writing  in  the  presence  of 
three  witnesses,  who,  at  his  request,  subscribed  their  names 
thereto  in  his  presence  and  in  the  presence  of  each  other,  the 
effect  of  which  was  as  follows :  viz.  "  Memorandum  of  what 
*'  J.  N.  said  in  the  presence  of  A.,  J5.,  and  C.  on  the  *— — day  of 

"  J  that  as  his  will  was  made  before  he  married  a  second 

"  time,  he  had  there  devised  his  estate  to  his  heir  male ; "  and 
then,  after  mentioning  other  circumstances,  it  states,  "  that  he 
"  also  particularly  devises,  that  the  college  gift  may  be  paid  and 
"  disposed  as  he  has  in  the  said  will  directed.  The  parchment 
*'  book  respecting  the  college  gift  is  to  stand.  Mr.  B.  had  in- 
"  structions  for  this  and  drew  it  up."  But,  before  the  signing 
of  this  paper  by  J.  N.,  he  struck  out  this  latter  part  of  the  memo- 
randum by  drawing  his  pen  across  it,  saying  to  the  person  who 
reduced  it  into  writing,  »*'  You  may  draw  your  pen  through  lohat 
"  you  have  now  written,  for  there  is  a  parchment  hook  with  the  will 
"  in  the  hands  of  B.  that  mentions  all  about  it."  Soon  after  this 
the  testator  died.  And  one  question  was.  Whether  this  will, 
and  the  devise  therein  to  the  charity,  was  revoked  by  the  subse- 
quent marriage  and  birth  of  a  child  ?  And  it  was  held  that  it 
was  not ;  for  a  subsequent  marriage  and  birth  of  a  child  afford- 
ing a  mere  presumption,  which  in  this  case,  as  in  every  other, 
might  be  rebutted  by  every  sort  of  evidence,  the  declaration  of 
the  testator,  as  to  drawing  the  pen  through  the  latter  part  of  the 
instrument  last  executed,  and  referring  to  his  will  as  a  subsisting 
instrument,  was  decisive  evidence  to  rebut  the  presumption,  that 
the  change  of  his  circumstances  furnished  an  intent  to  revoke. 

But  it  does  not  seem  that  either  of  these  circumstances,  viz. 
marriage  and  the  having  of  children,  would  singly  suffice  to 
raise  the  presumption  of  an  intended  revocation. 

A  testator  having  made  his  will,  after  some  small  legacies  to  Shepherd  v 
Vol.  VIII.  LI  his  ' 
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Rhepherd,  his  collateral  relations,  constituted  his  wife  residuary  legatee. 
.Dougl.38.  After  the  making  of  the  will,  viz.  in  1673,  his  wife  was  brought 
flote(io;.  ^^  i^g^  ^j-  ^  daughter,  upon  whose  birth  the  testator  added  a 

codicil,  whereby  he  directed  that  the  legacies  should  be  paid, 
and  that  an  annuity  of  300/.  per  annum  should  be  secured  on 
the  residuum  and  paid  to  his  daughter.  The  codicil  and  will 
were  found  together.  In  1765  another  daughter  was  born,  and 
in  1768  a  son,  who  was  a  posthumous  child,  the  testator  being 
dead  about  six  months  before  his  birth.  And  the  question,  on  a 
case  sent  out  of  Chancery  by  Lord  Camden  for  the  opinion  of 
Sir  Gem-ge  Hoy,  was,  Whetlier  the  subsequent  birth  of  children 
was  a  revocation  of  this  will  ?  And  it  was  determined,  that  the 
subsequent  birth  of  children,  even  in  case  of  personalty,  did  not 
amount  to  a  revocation.] 
Doev.  Lan-  HBut  it  is  now  settled  that  marriage,  and   the  birth  of  a 

cashire,  posthumous  child,  are  facts  which  impliedly  revoke  a  will  of 

^^^  '  '  lands  made  before  marriage.  And  Lord  Kenyan,  in  expounding 
the  rule,  and  referring  to  the  civil  law,  from  whence  it  is  taken, 
said,  that  it  did  not  so  much  depend  on  the  presumption  of  in- 
tention to  revoke  as  on  a  tacit  condition  annexed  by  legal  con- 
struction to  the  will,  that  in  such  an  event  the  will  should  not 
stand. 
Ex  parte  But  where  the  testator  had  married  and  had  children  before 

Earl  of  Ilches-  the  will,  and  afterwards  made  a  will,  and  then  married  again, 
sYs  '    ^^'         ^^^  ^       children  by  the  second  marriage,  who  were  provided 
for   by  settlement,  this  was   held  an  exception  to  the  rule  in 
question,  and  the  will  was  held  not  revoked. 
Kennebel  v.  It  is  setded,   that  the  revocation  only  takes  place  where  tho 

2  E   t°  530       children  of  the  second  marriage  are  unprovided  for. 

Doe  V,  Bar-  And  the  birth  of  a  posthumous  child  alone  is  not  a  revoca- 

ford,  4Maule    tion,  though  the  testator  die  without  leaving  children,  and  do 
Sh    h^  1  ^^^  know  of  his  wife's  pregnancy,  the  court  not  choosing  to  go 

Shepherd    '      beyond  the  principle  of  Doe  v.  Lancashire, 

5  Term  R.  ."Jl.  n.    Whether  the  marriage  alone  of  a  woman  is  sufficient  to  revoke  her  will,  see 
Forse  v.  Hembling,  4  Rep.  61.  a.,  ^nd  post. 

Hinckley  v.  And  where  two  unmarried  sisters,    under  twenty-one,  had 

Simmonds,        made  mutual  wills  in  each  other's  favour,  and  one  married, 

4  V GS   160.  -  .  . 

it  was  held  no  revocation  of  the  will  of  the  other. 
Sheath  v.  And  where  the  testator,  being  a  widower,  having  a  son  and 

York,  1  Ves.     two  daughters,  by  will  gave  all  his  real  and  personal  estate  in 

6  B.  390.  ^^.ygj.  f^^,  those  children,  and  in  case  of  their  deaths,  over,  and 

while  they  were  living  married  again  and  had  a  daughter,  it  was 
held  by  Sir  JV.  Grant,  that  the  second  marriage  and  birth  of  the 
daughter  was  no  revocation  of  the  will.  In  all  the  cases,  the 
effect  of  the  revocation  had  been  to  let  in  an  after-born  heir  to 
an  estate  disposed  of  by  will  before  his  birth.  The  condition 
implied  in  those  cases  was,  that  the  testator,  when  he  made  his 
will  in  favour  of  a  stranger  or  remote  relation,  intended  that  it 
should  not  operate  if  he  should  have  an  heir  of  his  own  body. 
In  this  case  there  was,  he  said,  no  room  for  the  operation  of 

such 
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such  a  condition,  as  the  testator  had  children  at  the  date  of  the 
will,  of  whom  one  was  his  heir  apparent,  who  was  alive  at  the 
time  of  the  second  marriage,  of  the  birth  of  the  children  by  that 
marriage,  and  of  the  testator's  death ;  upon  no  rational  principle, 
therefore,  could  the  testator  be  supposed  to  have  intended  to 
revoke  his  will  on  account  of  the  birth  of  other  children,  those 
children  not  deriving  any  benefit  whatever  from  the  revocation, 
which  would  have  operated  only  to  let  in  the  eldest  son  to  the 
whole  of  that  estate  which  he  had  by  the  will  divided  between 
that  eldest  son  and  the  other  children  of  the  first  marriage. 
In  this  case  the  Ecclesiastical  Court  had  decided  that  the  will 
was  revoked  as  to  personal  estate. 

Before  the  doctrine  was  settled  as  to  real  estate,  it  had  been 
settled  by  the  Ecclesiastical  Courts,  with  the  concurrence  of  the 
common-law  judges,  sitting  in  the  Court  of  Delegates,  that 
marriage  and  the  birth  of  a  child  would  amount  to  revocation  of 
a  will  of  personal  property ;  and  even  the  implication  arising  by 
marriage  and  birth  of  children  may  give  way  to  circumstances. 

Thus,  where  a  man  made  his  will,  and  thereby  bequeathed 
legacies,  and  appointed  his  wife  residuary  legatee,  his  wife  died, 
and  the  testator  married  again,  and  had  one  child  by  the  second 
wife.  He  afterwards  embarked  with  his  second  wife  and  her 
son,  and  all  the  children  of  the  first  marriage.  The  ship  in 
which  they  embarked  was  never  afterwards  heard  of,  and  was 
admitted  to  be  lost.  After  a  full  and  ingenious  argument  on 
both  sides.  Sir  William  JVj/tme  delivered  the  judgment  of  the 
Ecclesiastical  Court,  holding,  that  under  the  special  circum- 
stances of  the  case,  there  was  no  ground  on  which  to  presume  a 
revocation  of  the  will. 

In  a  late  case  in  the  Ecclesiastical  Court  it  was  held,  that  the 
birth  of  children  alone  may,  in  certain  circumstances,  be  sufficient 
to  ground  a  presumption  of  revocation ;  Sir  John  Nic/ioll  saying, 
he  could  not  help  thinking  that  the  concurrence  of  marriage 
was  not  an  essential  part,  and  that  the  birth  of  children,  after 
the  making  of  a  v.ill  by  a  married  man,  may  have  imposed  as 
strong  a  moral  duty  upon  him,  forming  the  ground-work  of 
presumed  intention,  and  may  be  accompanied  by  circumstances 
for  making  as  indisputable  proof  of  real  intention,  as  if  the  will 
had  been  made  previous  to  the  marriage. 

And  a  second  marriage  and  birth  of  a  child  have  been  held,  in 
the  same  court,  a  revocation  of  the  will  of  a  widower,  notwith- 
standing the  child  died  in  the  lifetime  of  the  testator.  || 

[^.,  being  at  variance  with  his  wife,  by  his  will,  made  in  1 739, 
and  executed  at  a  tavern,  gave  all  his  estate,  real  and  personal, 
to  his  brother,  and  made  him  executor.  And  in  1740,  A.,  by  a 
deed  poll,  gave  and  granted  to  his  wife  all  his  substance  which  he 
then  had  or  might  thereafter  have.  The  question  v/as.  Whether 
this  will  was  revoked  by  the  deed  poll  ?  Et  per  Lord  Chancellor, 
The  latter  instrument  cannot  take  effect  as  a  grant  or  deed  of  gift 
to  the  wife ;  because  the  law  will  not  permit  a  man  to  make  a 
grant  or  conveyance  to  his  wife  in  his  lifetime,  neither  will  a 

L  1  2  court 
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Hembling, 
4  Rep.  61.  a. 
&nA  post, 313, 
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because  they 
jjiiport  an  in- 
tention of 
altering  the 
condition  of 
the  estate, 
which  the 
law  holds  to 
be  an  act  of 
revocation. 
See  j]er  Lord 


court  of  equity  suffer  the  wife  to  hare  the  whole  of  the  husband's 
estate  while  he  is  living ;  for  it  is  not  in  the  nature  of  a  provision, 
which  is  all  the  wife  is  entitled  to.  But  then,  another  consider- 
ation remains,  viz.  though  it  cannot  take  effect  as  a  grant  to  the 
wife,  yet,  whether  it  be  not  an  act  so  inconsistent  and  repugnant 
to  the  will,  that  it  may,  though  an  act  not  strictly  legal,  amount 
to  a  revocation  ?  And  his  lordship  said,  that  he  was  of  opinion 
it  was,  and  declared,  that  the  will  was  revoked  as  to  all  the  pcr- 

soTial  estate  by  the  deed  poll. 

Mardwic/ce, 

Ambl.  216.  3  Atk.  598.  7  Term  R.  4l6.|j    Noia.  The  deed  poll  only  extended  to  personal  estate. 

Ilarmood  v.  |j  Where  a  tenant  to  the  precipe  is  made  for  the  purpose  of 

6  Ve"  1*99         suffering  a  recovery,  and  no  other  proceedings  are  had,  a  pre- 
vious will  is  nevertheless  revoked. 

Whether  a  deed,  intended  to  operate  as  an  appointment  to 
uses,  but  incapable  of  operating  as  a  valid  appointment  from  a 
deficiency  of  power  in  the  party  executing  the  deed,  or  a  neglect 
of  some  formality  necessary  in  its  execution,  may  still  have  effect 
as  a  revocation  of  a  v.ill,  does  not  seem  clearly  settled ;  though 
Lord  Kenyon,  in  one  case  where  the  point  was  not  adjudicated, 


thought  the  deed  was  a  revocation. 


Shove  V. 

Pinck,  5  Term 

R.  124.  310.; 

and  see  Lord 

Alvanleii'i 

observations, 

7  Ves.  374,, 

where  it  was 

decided  that  a 

testamentary  appointment  of  a  guardian  was  not  revoked  by  a  subsequent  testamentary  ap- 
pointment not  executed  according  to  the  statute,  and  not  strictly  importing  revocation ;  |[and 

see  Eilbeck  v.  ^Yood,  1  Russell,  564.|| 

Matthews  v.  The  testatrix,  by  will  duly  executed,  devised  all  her  free- 

2r"  a  r'  136  ^°^^^  property  to  trustees  for  the  use  of  jS.,  and  seven  days 
°"  '  '  after  executing  the  will,  she  conveyed  a  part  of  her  property  to 
trustees  for  a  charitable  foundation,  pursuant  to  the  statute  of 
mortmain  9  G.  2.  c.  36.,  and  nine  days  afterwards  she  made  a 
codicil,  attested  by  three  witnesses,  to  be  taken  as  part  of  her 
will ;  by  which  codicil  she  appointed  another  trustee,  and  ordered 
her  money  out  on  mortgage  to  be  first  applied  in  payment  of  her 
debts.  The  testatrix  died  within  twelve  months  after  the  deed 
was  executed  pursuant  to  the  statute.  The  third  section  of  the 
statute  provides,  that  no  lands  shall  be  given  for  charitable  uses, 
unless  by  deed  executed  before  two  witnesses,  twelve  months 
before  the  death  of  the  donor.  The  court  held,  that  the  will 
was  not  revoked  by  the  indenture. 

Where  a  deed  is  void  as  being  covenously  made,  it  seems 
clearly  held  to  be  incapable  of  operating  as  a  revocation  for  its 
complete  nullity ;  and  in  a  court  of  equity,  a  deed  obtained  by 
fraud  or  compulsion,  has,  in  a  case  before  Lord  ThwioiD,  been 
held  equally  inoperative  against  a  subsisting  will.  His  lordship 
observed,  that  the  reason  against  admitting  such  an^  instrument 
to  have  the  effect  of  a  revocation  was  strong  in  that  court,  since, 
Tv^hen  application  is  made  by  a  proper  party,  it  will  be  ordered 
to  be  delivered  up,  and  then  it  is  implicitly  declared  to  be  no 
deed.  II 

M.  made  her  will,  and  thereby  devised  a  messuage  in  i.  to  her 

Amt>ld,  1  Bro.  sister  for  life,  and  after  her  decease  to  trustees  to  sell  the  same, 

Ch.  R.401.       gjjj  ^.Q  apply  200/.,  part  of  the  produce  thereof,  to  A.-,  and  other 

parts 


Hawes  V. 

Wyatt, 
Z  Bro.  C.  C. 
156. ;  and  see 
7  Ves.  548. 
6  Ves.  215. 


Arnold  V. 
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parts  to  other  persons,  and  gave  the  residue  to  C.  After  the 
making  of  the  will,  the  testatrix  sold  the  estate  for  2500/.,  part 
of  which  was  left  on  mortgage  of  the  estate,  and  the  remainder 
laid  out  in  the  purchase  of  stock.  Then  the  testatrix  died 
without  republishing  the  will;  and  the  question  was.  Whether 
this  sale  was  a  revocation  of  the  will  ?  And  it  was  held  that  it 
was,  for  there  was  an  absolute  disposition  made  by  the  will,  and, 
before  that  could  take  effect,  another  absolute  disposition  incon- 
sistent with  it.] 

A  devise  was  made  of  a  term  carved  out  of  an  inheritance  for  Vin.  Ahr.  tit. 
ninety-nine  years,  before  the  statute  of  3  &  4?  W,  &  M.  c.l4.  of  ^j^J'^^  (^')' 
fraudulent  devises,  in  trust  to  pay  14/.  per  annum  to  a  grand-  y/ Ha^fjj^i^s.'^" 
daughter  for  life ;  and  after  the  making  of  this  will,  the  devisor 
mortgaged  this  land  for  five  hundred  years  (which  is  a  revoca- 
tion in  law  for  the  term,  but  the  devisee  has  an  equity  to  redeem 
the  mortcrasre) ;  the  mortfjafree  assigns  over  the  mortgage  to  the 
plaintiff*,  who  was  a  creditor  by  bond  to  the  testator,  and  the 
reversion  in  fee  descended  to  the  testator's  heir  at  law.     Per 
Cowper  Chancellor,  —  The  mortgage  is  a  revocation  pro  tanto 
of  the  devise  of  the  annuity,  and  she  must  keep  dowTi  the  interest, 
or  pay  a  third  part  of  the  redemption ;  but  being  a  devisee,  she 
may  redeem  the  mortgage  without  paying  the  bond. 

A.   devises  lands  to  an  executor  for  payment  of  debts,  and  Vin.  Abr.  tit. 
recites  that  a  particular  schedule  of  them  was  annexed  to  the  Devise  (R)  6., 
will,  remainder  over.     Afterwards  he  mortgages  part  of  the  said  P'-  ",?•  ^^" 
lands,   and  pays  most  of  the  schedule  debts  with  the  money.  Carter. 
And  it  was  decreed,  that  this  mortgage  is  not  a  revocation, 
either  in  all  or  part,  and  that  the  will  ought  to  extend  to  all 
the  debts  that  should  be  owing  at  the  time  of  his  death,  and  not 
to  the  schedule  debts  only ;  and  that  the  mortgage  was  only  a 
security,  and  not  an  appointment  how  it  should  be  made.     But 
this  decree  was  reversed,  though  without  prejudice  to  the  heir 
at  law. 

If  lands  are  devised  to  one  'in  fee,  and  afterward  mortgaged  pj.^^  ^^  q^^^ 
to  the  same  devisee,  it  is  a  revocation  in  toto,  being  inconsistent  514.  Harkness 
with  the  devise  ;  though  it  was  agreed,  if  the  mortgage  had  been  v,  Bayley. 
to  a  stranger,  it  had  been  a  revocation  quoad  the  mortgage  onlv.  l^,^,'-  ^^^  l^or^ 
T^  1  T       1  7!t'     7    ^  7j  "      Eldon*s  note 

Decreed  per  L,ord  macclesjield,  ^f  ^j^j^  ^^^g 

5  Ves,  661.,  from  which  it  appears  the  transaction  was  not  a  mortgage,  and  the  convevaiice 
was  clearly  inconsistent  with  the  devise;  and  Lord  ^Won  accordingly,  in  Baxter  v.  Dyer, 
5  Ves.  Q5Q.,  held,  that  a  mortgage  to  the  devisee  was  not  a  revocation  of  the  devise.]] 

J.  S.  by  his  will  gives  his  daughter  500/.  for  her  portion,  and  1  P-  Wms. 

afterwards  marries  her  to  A.,  and  gives  her  300/.  for  her  portion  68I .  Hartop 

in  marriage,  and  lived  four  years  after  without  revoking  his  will,  p^.^^  j^  q^^ 

Afterwards  the  husband  is  a  bankrupt,  and  the  assignees  brought  541.  S.  C. 

a  bill  against  the  father's  executor  for  the  500/.,  or  at  least  to  states  it  thus  : 

recover  200/.  to  make  up  the  portion  tantamount  to  the  500/.  "^^  "J- by  will 

legacy.     Lord  Chancellor  Parker  with  great  clearness  held,  that  poj-tjon  to  M 

giving  a  daughter  a  portion  by  will,  and  afterwards  a  portion  in  his  daughter, 

marriage,  is  by  the  law  of  all  other  nations,  as  well  as  Great  ifshemar- 
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,     ,  Bntatn,  a  revocation  of  the  portion  given  by  the  will ;  and  dis- 

mothers  con-        .       i  %      i  mi      vi  ^  ^  *^ 

sent  but  if       missed  the  bill  with  costs. 

not,  then  200/.  onh';  M.  afterwards,  in  the  lifetime  of  her  father  and  mother,  married  with 
out  the  consent  of  either  of  them,  but  the  father  was  afterwards  prevailed  on  to  give  her  200/. 
and  died  without  altering  his  will,  ii/.'s  husband  afterwards  becoming  a  bankrupt,  his  assig- 
nees brought  a  bill  to  have  the  500/.,  or  at  least  the  200/.  given  M.  by  her  father's  will ;  but 
the  bill  was  dismissed,  for  that  the  200/.  given  by  the  father  in  his  lifetime  was  a  satisfaction  of 
the  legacy,  and  a  revocation  of  the  will  as  to  that  portion ;  and  the  300/.  was  to  take  place 
on  her  marrying  with  her  mother's  consent,  which  could  only  be  intended  after  the 
father's  death,  and  consequently  the  legacy  never  became  due  at  all.  [Vide  supra,  Le- 
gacies (D).] 

Vin,  Abr.  tit.  Testatrix  having  three  daughters,  A.,  E.,  and  M.,  by  will 

^Mo^pP^er  ^^v^sed  1000/.  to  .4.,  800Z.  to  £.,  and  500/.  to  M.  After  this 
et  ux'y.  Win-  ^'^^  ^'^^  made,  plaintiff  courted  A.,  and  upon  a  treaty  of  mar- 
yeveelux.  I'iage,  testatrix  gave  a  note  for  500/.  payable  within  six  months 
after  the  marriage  to  plaintiff,  in  augmentation  of  her  daughter's 
portion  left  her  by  her  father ;  and  the  next  day  the  marriage 
was  had ;  and  upon  the  same  day  the  testatrix  was  taken  ill,  and 
died  six  days  after,  without  altering  or  making  a  new  will :  but 
she  declared,  that  she  intended  that  her  daughter  A.  should  have 
but  1000/.  from  her,  and  that  now  since  she  had  given  her  this 
500/.  she  must  alter  her  will ;  and  sent  for  an  attorney  to  do  it ; 
but  when  he  came  she  was  light-headed,  and  died  soon  after. 
And  it  was  said  by  the  defendants,  the  executors,  that  the  test- 
ator's assets  were  not  sufficient  to  pay  the  plaintiff  the  500/.  upon 
the  note,  and  the  1000/.  legacy,  and  likewise  the  legacy  left  to 
the  other  two  daughters.  And  two  points  were  made :  first.  If 
this  500/.  note  shall  be  taken  in  part  of  satisfaction  of  the  1000/. 
legacy  ?  Secondly,  If  parol  evidence  shall  be  admitted  to  prove 
the  intent  of  the  testatrix?  And  per  Lord  Chancellor  Parker^  — 
The  circumstances  of  testatrix  and  her  family  may  be  given  in 
evidence  to  expound  the  will,  but  not  any  parol  declarations  to 
explain  the  words  of  the  will,  or  to  controul  it :  that  in  this  case 
there  is  no  doubt  upon  the  v/ords  of  the  will ;  but  the  question  is. 
If  the  testatrix  has  not  advanced  part  of  the  legacy  in  her  lifetime 
upon  the  marriage  of  her  daughter?  And  the  evidence  is  only  as 
to  the  satisfaction ;  and  thereupon  his  lordship  admitted  the  evi- 
dence to  be  read ;  and  directed  the  Master  to  see  if  there  were 
assets  suffxient  to  pay  all  the  legacies ;  and  upon  report,  the  court 
to  determine  as  to  the  quantum  due  to  the  plaintiff. 

J.  S.  devised  to  M.  his  wife  six  houses  in  bar  of  dower,  and, 
subject  to  his  legacies,  he  devised  (the  rest  of)  his  real  and  per- 
sonal estate  to  his  two  daughters,  and  their  heirs,  in  moieties ; 
and  afterwards,  in  consideration  of  the  marriage  of  A.  his  eldest 
daughter  with  B.,  J.  S.  by  marriage  articles  covenanted  to  settle 
one  moiety  of  his  real  estate  to  the  use  of  himself  for  life,  re- 
mainder to  the  use  of  the  said  B.  and  A.  his  intended  wife  for 
their  lives,  remainder  to  the  younger  children  of  the  marriage  in 
tail  general,  remainder  to  the  said  B.  in  fee;  and  also  covenanted 
that  he  would  stand  possessed  of  one  moiety  of  all  such  personal 
estate  as  he  should  leave  at  his  death  (subject  only  to  his  debts, 
and  such  legacies  as  should  amount  to  5000/.)  in  trust  for  B.  and 
his  said  intended  wife  for  their  lives,  and  afterwards  to  be  paid  to 

their 


52  P.  Wms. 
528.  Rider  v. 
Wager.  And 
his  lordship 
thought  this 
case  the 
stronger,  be- 
cause, after 
the  marriage 
articles  en- 
tered into, 
J.  S.  had  exe- 
cuted a  codi- 
cil, confirming 
his  will  sub- 
ject to  the 
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their  younger  children.    Lord  Chancellor  Kmg  held,  that  though  articles,  which 
this  was  but  a  covenant,  and  therefore  at  law  no  revocation  of  ^°"^aTepub!. 
the  will  by  which  the  testator  had  disposed  of  his  real  estate,  yet  ijcation  of 
that  the  same  being  for  a  valuable  consideration,  was  in  equity  his  will,  and 
tantamount  to  a  conveyance,  and,  consequently,  in  equity  a  re-  as  if  he  had 
vocation  of  the  will  as  to  the  moiety  of  the  six  houses  devised  to  o^g^^g^p  or 
the  testator's  wife,  so  that  B.  was  entitled  to  one  clear  moiety  of  haj  afterw'aid 
the  real  estate,  and  to  an  account  of  the  rents,  S,x.  thereof,  from  for  a  valuable 
J.  S:s  death ;  but  as  to  the  six  houses  devised  to  the  testator's  consideration 
wife,  it  being  his  intent  that  she  should  have  them,  the  court  a*n\|"L' oF'^ 
held,  that  she  should  have  a  satisfaction  out  of  the  remaining  his  ^eal  and 
moiety,  and  that  the  wife  should  not  suffer  by  the  marriage-  personal 
articles,  there  being  enough  out  of  the  other  moiety  to  supply    estate  to  his 
and  satisfy  the  devise  of  the  six  houses  to  her.     Therefore,  as  to   terTvwhfch 
the  other  moiety  of  the  real  estate,  it  was  decreed,  that  the  test-  the'  said 
ator's  widow  was  to  have  for  her  life  six  houses,  part  thereof,  and  moiety  thus 
the  residue  of  such  moiety  subject  to  the  wife's  estate  for  life  in  disposed  of 
the  six  houses,  to  be  divided  between  the  two  daughters  equally,  copt'inue  any' 
part  of  the  said  J.  S.'s  estate ;  so  that  the  testator  afterward,  by  devising  a  moiety  of  his  real 
and  personal  estate,  must  be  intended  to  have  meant  the  remaining  moiety  only,  and  to  have 
divided  that  moiety  into  moieties.    Jdid.  3.34.     Kote.  After  the  making  of  the  will  and  codicil, 
the  testator  and  his  wife,  by  lease  and  release  and  fine,  mortgaged  the  premises;  and  it  wa» 
urged  that  this  was  a  revocation  of  the  will :  but  per  Lord  Chancellor,  — It  can  only  be  a 
revocation  pro  ianto.     Ibid.  354.     ||See  post,  575.,   and  6  Ves.  654.     Vawser  v.   JeiFery, 
16  Ves.  519.11 

J.  S.  on  his  marriage  with  F.'s  daughter  settled  500/.  per  ann.  Select  Cases 
on  her;  he  afterv.ards  surrendered  some  copyhold  estates  to  the  LaMov  v^^' 
use  of  his  will  which  he  made,  and  gave  the  copyhold  to  his  Lannoy. 
wife.    Afterwards  J.  S.,  on  the  death  of  his  wife's  father,  became 
entitled  to  1 500/.  in  right  of  his  wife ;  then  J.  S.  levied  a  fine, 
and  made  a  new  settlement,  and  increased  her  jointure  300/.  per 
ann.,  but  never  altered  his  will.     And  2yer  Lord  Chancellor,  — 
The  settlement  is  a  revocation  of  the  will,  for  such  lands  as  are 
comprised  in  it ;    but  the  copyhold  is  not,  and  therefore  passes 
by  the  will. 

J.  S.  in  1699  leaves  to  A.  STSt/.  in  trust,  to  be  by  her  invested  Select  Casw 
in  lands,  and  to  settle  the  same  on  herself  for  life,  remainder  to  in  Chanc.63. 
the  heirs  of  B.     A  decree  was  had  against  A.  to  lay  out  the  £.^5°^^^.^ 
money  in  lands,  and  to  settle  the  same  according  to  J.  S.'s  will. 
A.  purchases  lands  to  the  value  of  3300/.,  and  devises  those  lands 
to  C.  (who  was  heir  at  law  to  B.)  and  her  heirs,  and  gives  several 
legacies,  which  could  not  be  paid  if  the  devise  were  not  to  be 
taken  as  part  of  satisfaction ;  and  for  that  reason  it  was  so  de- 
creed by  Lord  Chancellor  King. 

A.  and  B.  were  tenants  in  common  of  lands  in  fee.     A.  by  ^.^"'.^'ip.^^*' 
will,  dated  25th  Jafi.  1719,  devises  her  moiety  of  the  said  lands  S^lof  Luther 
unto  trustees  and  their  heirs,  upon  trust  to  sell  the  same  for  the  y/Kirby.  5  P. 
purposes  therein  mentioned;  and  afterward  A.  and  B.  made  par-  Wms.  169.  by 
tition  by  deed,  dated  16th  Maj/,  1722,  and  a  fine  was  levied,  and  way  <)f  note 
the  uses  were  declared  to  be,  as  to  one  moiety  in  severalty  to  A.  f/^f^„;' ^"  / 
m  tee,  and  as  to  the  other  moiety  in  severalty  to  B.  in  tee.     In  Lather  v. 
1724  A.  died  without  revoking  or  altering  her  said  will,  leaving  Kidby,  and 
J.  S.  her  only  son.     Lord  Chancellor  declared,  that  the  will  was  says,  the 
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ja4'e's  certifi-  well  proved^  but  referred  it  to  the  judges  of  B.  i?.,  Whether  the 
to^beTo  bT  deed  of  16th  iV%,  1722,  and  the  fine  levied  pursuant  diereto, 
the  re^^istrar's  ^^'^^  "^t  a  revocation  of  the  will  ?  And  Jiaymond  C.  J.,  Page, 
book;  with  Probijn,  and  Lee  Justices,  certified  their  opinions  to  be,  that  the 
which  Lord  will  was  not  revoked  by  this  deed  and  fine,  and  that  A.'s  share 
conTurred"'^  of  the  land  contained  in  this  deed  and  fine  passed  by  the  will 
and  ordered  th  t  the  several  trusts  in  yl.'s  will  should  be  established.  [So,  Swift  v.  Roberts, 
3  Burr.  1490.  Brydges  v.  Duchess  of  Chaiidois,  2  Ves.  jun.  429.]  It  is  added  in  P.  Wms's 
report,  that  if  A.  devises  lands  and  levies  a  fine,  and  the  caption  and  deed  of  uses  are  before 
the  will,  but  the  writ  of  covenant  is  returnable  after  the  will,  this  seems  a  revocation  ;  because 

a  fine  operates  as  such  from  the  return  of  the  writ  of  covenant,  and  not  from  the  caption. 

See  Salk.  341.  Lloyd  and  the  Lord  of  Say  and  Seale ;  and  yet  this  is  a  hard  case,  since  by 
the  caption  the  party  conusor  does  all  his  part,  and  the  rest  is  only  the  act  of  the  clerk  or  hia 
attorney,  vrithout  any  particular  instructions  from  the  party. 

[But,  if  the  conveyance,  by  which  a  partition  is  made,  be  for 
any  other  purpose  except  merely  that  of  partition,  though  it  be 
nothing  more  than  conveying  the  estate  to  such  uses  as  the  party 
may  appoint,  it  will  operate  as  a  revocation  of  a  will  previously 
made. 
Tickner  v.  Thus,  where  T.  died  in  1*741,  seised  in  fee  of  lands  which  were 

Tickner,  cited  gavelkind,  leaving  two  sons  R.  and  H.^  who  both  entered  therein 
and  5  At*!? ^'  ^V^^  ^^^^^  father's  death,  and  were  each  seised  of  an  undivided 
742.  745.  750.  ^loicty  thereof;  and,  they  being  so  seised,  R.  made  his  will,  and 
So,  Brydges  y.  devised  all  his  lands  and  tenements  and  all  his  moiety  to  his  wife  : 
Duchess  of  afterwards  a  deed  of  partition  was  made  and  executed  by  and 
2  Ve"'^i^in'  betw^een  B.  and  H.y  and  the  lands  in  question  were  allotted  to 
429.  ilLord  ^-J  ^"^  ^t  was  covenanted  therein  that  they  and  their  wives  should 
Eldon  has  ob  all  join  in  levying  a  fine  (which  was  done),  and  that  the  same,  as 
served  upon  to  the  lands  in  question,  should  enure  to  the  use  of  R.  and  such 
LuTher^v^^  person  and  persons,  and  for  such  estate  and  estates,  as  he  should, 
Kidby,  and  ^J  deed  or  will,  limit,  direct,  or  appoint ;  and,  in  default  of  such 
Tickner  v.  appointment,  to  the  use  of  R.  in  fee :  Lord  Chief  Justice  Lee 
Tickner,  that  held  this  to  be  clearly  a  revocation  of  the  will,  and  not  like  the 
**  tbn^whe'^"  ^^^^  °^  ^  ^^'^  partition  only  unattended  by  a  fine  or  conveyance 
"  ther  by  ^0  a  new  use,  which  would  not  have  been  a  revocation.] 

*•  compulsion  or  agreement,  is  not  a  revocation  of  a  will ;  but  the  slightest  addition  as  a  power  of 
'*  appointment  prior  to  the  limitation  of  the  uses  is  sufficient."  Knolleys  v.  Alcock,  7  Ves.  564. 
And  again;  —  "  The  case  of  partition  is  a  sort  of  special  case.  Each  party  can  compel  the 
"  other  to  make  partition ;  the  estate  is  the  same,  though  enjoyed  afterwards  in  a  different 
"  quality  and  in  another  mode.  And  upon  a  principle  compounded  a  little  of  these  two  rea- 
"  sons,  it  has  been  held  that  that  which  can  be  compelled,  if  done  voluntarily,  and  provided 
"  nothing  more  is  done  than  mere  partition,  shall  not  revoke  the  will.  I  say  provided  nothing 
"  more  is  done;  for  it  has  been  long  established,  that  if  the  object  is  to  do  any  thing  beyond 
"  the  partition,  it  will  be  a  revocation.  It  is  tried  by  the  fact,  whether  the  acts  demonstrate 
*'  any  intention  to  go  beyond  the  mere  partition ;  and,  notwithstanding  the  expressions  of  the 
"  judges  in  some  of  the  reports,  that  Luther  v.  Kidby  and  Tickner  v.  Tickner  cannot  stand 
"  together,  they  have  stood  together  a  considerable  time,  and  in  my  opinion  are  perfectly 
"  reconcileablc."  Attorney-General  v.  Vigors,  8  Ves.  281.;  and  see  Maundrell  v.  Maundrell, 
10  Ves.  25(5.11 

MS.  Rep.  X3y  rnarriage  articles  it  was  agreed,  that  the  wife's  lands,  where- 

Freeman^  M  °^  ^^  ^^^^  seised  in  tail,  should  be  conveyed  to  the  husband  in 
25  G.  2.  '  "  fee  :  they  married  :  the  husband  made  his  will  and  devised  these 
[3Atk.74i.  lands:  then  the  husband  and  wife  suffered  a  recovery  of  these 
^'  ^'q^p^'*  lands,  to  such  uses,  and  for  such  estates,  as  they  should  jointly 
iiG.  S.  C,         q^oint,  and  in  default  of  such  appointment  to  the  use  of  the 

husband 
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husband   and   his   heirs.     She   died  without  appointing.     Per  iWm3.34i. 

Hard'dcsicke  Ch.  —  This  amounts  to  a  revocation  of  the   will.  S.  C.  The  in- 

And  in  this  case  the  foUowint;  rules  were  laid  down.  troductory 

»  part  ol  this 

argument  is  thus  stated  by  Lord  Loughborough  in  2  Ves.jun.  4,j1.  from  my  Lord  Ilardwickc  s 

notes  :  —  "  It  is  admitted,  that  it"  the  testator  had  been  seised  in  fee  at  the  date  of  the  will, 

*'  and  had  afterwards  suticred  a  recovery,  that  would  be  a  revocation  ;  and  yet  the  objection 

"  would  have  held  equally  there  of  the  alteration  being  made  only  for  the  particular  purpose 

"  of  enabling  him  and  his  wife  to  dispose  without  any  other  form  of  conveyance.     There  are 

"  a  great  variety  of  cases,  and  nice  and  artificial  distinctions,  upon  the  favour  to  the  heir. 

"  One  rule,  however,  is  certain  ;  that  if  a  man  is  seised  in  fee,  and  disposes  by  will,  and  after- 

"  wards  makes  a  conveyance,  taking  back  a  new  estate,  that  is  a  revocation  j  so,  if  he  devises 

"  the  land,  and  levies  a  fine  without  any  use  declared,  this  is  a  revocation,  and  yet  he  takes 

"  back  the  old  use  unaltered,  which  is  a  prodigiously  strong  case.     But  these  cases  admit  of 

"  limitations  and  distinctions;  and  therefore  if  a  testator  makes  a  conveyance  for  life  or  years, 

"  that  being  a  particular,  y^ar/ia/  purpose,  no  more  than  will  answer  that  purpose  is  revoked; 

"  the  line  being  drawn,  and  the  purpose  specified  with  a  declared  intent  of  going  thus  far  and 

"  no  farther.     These  are  the  rules  of  law :  the  counsel  have  doubted  whether  they  extend  to 

"  equitable  interests,  without  citing  authorities;  but  I  think  they  hold  in  equity,  and  am  of 

"  opinion  that  what  is  a  revocation  at   law  shall  hold  in  equity;  as  it  would  be  very  mis- 

"  cfiievous,  that  the  same  sort  of  conveyance  should  not  be  a  revocation  in  both  cases.  There- 

"  fore,  if  a  man  having  an  equitable  estate  makes  his  will,  and  then  executes  a  conveyance, 

"  and  disposes  of  it,  or  declares  the  uses  to  himself,  that  will  be  a  revocation,  if  it  would  ba 

"  80  of  a  legal  estate  at  law.     But  still  this  revocation  follows  the  rule  of  law;  and  therefore 

"  if  the  conveyance  be  of  part  only,  and  for  a  particular,  ^wr^ia/ purpose,  it  shall  be  a  revoca- 

"  iion  pro  tanto  only.     Upon  this  principle  is  Vernon  v.  Jones;  so,  Ogle  v.  Cooke,  that  where 

"  the  conveyance  amounts  only  to  a  security,  it  is  only  a  charge  upon  the  land,  and  no  revo- 

"  cation ;  and  as  the  heir  may  in  all  those  cases  have  the  surplus,  so  shall  the  devisee." 

yWhere  a  testator  seised  in  fee  of  an  estate,  devised  it,  and  after  making  his  will,  conveyed 

it,  by  way  of  mortgage,  to  trustees,  with  a  proviso  in  the  deed,  that  on  payment  of  the  money, 

the  mortgagees  should  reconvey  to  him,  his  heirs,  and  assigns,  or  to  such  persons  as  he  should 

appoint  by  deed  in  writing,  it  was  held,  the  conveyance  was  only  a  revocation  of  the  will  pro 

tanto,  notwithstanding  the  trust  to  convey  to  such  persons  as  the  mortgagor  should  appoint  j 

for  this  provision  gave  no  new  power  of  conveyance  to  the  testator.    Brain  v.  Brain,  6  Madd. 

221. ;  ied  vide  Ward  v.  Moore,  4  Madd.  36S.    But  where  a  man  devised  an  estate  of  which  he 

was  equitably  seised,  under  a  contract  to  purchase  it,  and  the  estate  was  afterwards  conveyed 

to  trustees  to  such  uses  as  the  devisor  should  appoint  by  deed,  with  two  witnesses,  or  will, 

with  remainder  to  the  trustee  for  the  life  of  the  devisor,  to  bar  dower,  and  to  the  devisor  in 

fee,  the  will  was  held  to  be  revoked  by  the  conveyance.  Rawlins  v.  Burges,  2  Ves.  &  B.  SSS.y 

If  a  man  seised  in  fee  devises,  and  then  makes  a  conveyance  by 
fine,  feoffment,  or  recovery,  and  takes  back  a  new  estate,  it  is  cer- 
tainly a  revocation  ;  and  so  if  he  takes  back  the  old  use  unaltered, 
from  a  presumption  that  he  could  not  have  made  such  a  convey- 
ance without  an  intention  to  alter  his  will :  but  if  after  making 
his  will  he  had  made  a  lease,  or  charged  it  with  a  sum  of  money, 
S^c.f  it  would  only  have  been  a  revocation  pro  tanto.  The  rules 
are  the  same  in  the  devise  of  a  real,  and  of  a  personal  estate,  with 
regard  to  charges  made  afterward :  but  if  a  man,  having  an  equi- 
table estate  in  fee,  devises  it,  and  then  takes  a  conveyance  of  the 
legal  estate,  it  is  no  revocation.  The  equitable  estate  will  not  pass 
by  will,  but  the  heir  at  law  by  descent  of  the  legal  estate  may  be- 
come a  trustee  for  the  devisee,  who  may  call  for  a  conveyance  of 
die  estate.  If  a  man  contracts  by  articles  for  the  purchase  of 
lands,  and,  before  a  conveyance,  devises  the  lands  and  dies ;  the 
devisee  shall  have  the  lands  and  call  for  a  conveyance  from  the 
vendor.  If  a  man,  seised  of  a  legal  estate,  makes  his  will,  and 
then  conveys  the  legal  estate  to  another  in  trust  for  himself,  it  is  a 
revocation.     If  in  this  case  the  husband  had  only  taken  the  legal 

estate 
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estate  by  the  recovery  to  execute  it  into  the  equitable  estate,  it 
would  have  been  no  revocation ;  but  new  uses  are  appointed,  and 
though  the  wife  died  without  making  any  appointment,  that  will 
not  alter  the  case,  for  here  he  took  the  fee  b}'  the  recovery  dif- 
ferently qualified,  subject  to  different  conditions,  differently  con* 
veyed.  But,  if  two  parceners  make  partition,  levy  a  fine,  and 
declare  the  use,  that  will  not  be  a  revocation,  because  it  is  to 
effectuate  the  partition. 

II  If  the  owner  of  an  unqualified  equitable  fee  devise  it  by  his 
will,  and  afterwards  takes  a  conve3'ance  of  the  unqualified  legal 
fee,  this  is  no  revocation  of  the  will,  because  the  conveyance  was 
incident  to  the  equitable  fee.  But  if  he  afterwards  takes  a  quali- 
fied conveyance  of  the  legal  fee  for  the  purpose  of  preventing 
dower,  it  is  a  revocation  of  the  will,  being  a  change  in  the 
quality  of  the  estate  and  not  incident  to  the  equitable  fee.]] 

[5.  in  1733  surrendered  copyhold  tenements  to  the  use  of  T. 
and  B.  his  wife,  for  their  lives,  remainder  to  the  heirs  and  assigns 
of  T.,  and  they  were  accordingly  admitted ;  and  then  T.  surren- 
dered to  the  use  of  his  will.  J3.  died,  leaving  issue  by  T. — G.  the 
eldest,  and  /.  the  youngest  son.  In  1744-,  T.  the  father  surren- 
dered these  tenements  to  the  intent  that  the  lord  should  regrant 
them  to  the  use  of  T.  and  his  heirs  until  his  marriage  with  S., 
and  then  to  the  use  of  T.  and  S.  for  their  respective  lives,  remain- 
der to  the  heirs  of  their  two  bodies,  remainder  to  the  right  heirs 
ofT.  No  admission  was  had  by  T,  under  this  surrender.  After- 
wards, viz.  in  1757,  T.  devised  the  estates  to  S.  his  wife  for  life, 
remainder  to  /.  his  youngest  son  and  M.  his  wife,  for  their  re- 
spective lives,  and  died,  leaving  S.  his  widow,  and  G.  his  eldest  son 
and  heir.  In  1759,  S.  was  admitted  for  her  life  on  the  former 
surrender  made  on  her  marriage,  and  then  G.  the  son  was  admitted 
to  the  reversion  expectant  on  her  decease.  /.  the  youngest  son 
died  :  then  S.  the  tenant  for  life  died.  Afterwards  M.  the  widow 
of  /.  was  admitted  by  virtue  of  the  will  of  T.  and  the  surrender 
to  the  use  thereof.  The  question  was.  Whether,  by  the  subse- 
quent acts,  the  surrender  to  the  use  of  the  will  was  at  an  end  ? 
It  was  argued  that,  by  the  surrender  in  1744,  every  thing  passed 
out  of  T.  the  devisor,  consequently  there  was  an  end  of  the  sur- 
render to  the  use  of  his  will  in  1733  ;  and,  he  never  having  been 
admitted,  nor  of  course  surrendered  to  the  use  of  his  will,  in  con- 
sequence of  the  new  limitation  in  1744,  nothing  passed  by  the 
will  of  1757.  Sed per  curiam^  unanimously,  —  The  old  use  in  fee 
granted  to  T.  in  1733,  to  which  he  was  then  admitted,  and  which 
was  surrendered  to  the  use  of  his  will,  was  not  taken  out  of  him 
by  the  new  limitation  and  surrender  of  1744.  He  had  therefore 
no  occasion  to  be  re-admitted  to  it  for  the  purpose  of  surrender- 
ing to  the  use  of  his  will,  but  shall  be  construed  to  be  in  of  his 
old  estate.] 

A.  being  seised  in  fee,  settled  his  estate  by  lease  and  release  in 
1712,  to  the  uses  thereinafter  specified,  with  liberty,  nevertheless, 
at  his  will  and  pleasure,  to  dispose  of,  alienate,  or  change  the  said 
estate,  or  any  part  thereof,  for  any  estate  or  estates  whatsoever, 
as  he  should  think  fit,  and   to  revoke  all  and  every  the  uses 

thereby 
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thereby  limited ;  and  then  declares  the  uses  to  himself  for  life,  207.S.C.; 

with  several  remainders,  and  a  remainder  over  to  D.  in   (fee)  .^"'^  ^f  *°  ^"^ 

tail.      The  said  deed  contained  the  following  powers  :  first,  a  ^j^^  j^^j.^  q^* 

power  for  A.  by  any  deed  or  writing,  signed,  sealed,  and  delivered  said,  tliat  the 

in  the  presence  of  two  or  more  witnesses,  to  demise,  lease,  limit,  party  that  put 

or  appoint  the  said  premises  to  any  person  whatsoever,  for  any  ]^ '"  thought 

'  '  ,      t  1    r  1  1  4.  lit  would  be  of 

term  or  terms  whatsoever,  and  lor  so  much  yearly  rent  as  he  gomeuseor 

should  think  fit.    And  that  it  shall  and  may  be  lawful  to  and  for  other,  and  it 

the  said  A.  at  any  time  during  his  natural  life,  at  his  will  and  plea-  could  be  of  no 

sure,  to  grant,  sell,  or  demise  the  said  premises,  or  any  part  ^f^  ^"^  *° 

thereof,  or  by  any  deed  or  writing  under  his  hand  and  seal,  or  by  f/i^jted  power 

his  last  will,  S^-c.  in  writing,  signed,  sealed,  delivered,  and  published  over  the  es- 

in  the  presence  of  three  or  more  witnesses,  to  revoke,  repeal,  and  tate ;  and  as 

make  void  all  and  every  or  any  the  use  and  uses,  estate  and  ^-  ^  intention 

,,..•'.        y     X  .      ,         1^11  T     -t   was  to  reserve 

estates,  trusts,  and  limitations  beiore  raised,  and  to  declare  or  limit  ^^^^j^  ^  power, 

the  same,  or  such  new  uses  as  should  seem  most  meet  to  him,   his  lordship 
and  then  and  from  thenceforth,  the  estates  before  limited  and  so   said  he  would 
revoked,  to  cease,  8fc. :  and  that  the  said  A.  may  dispose  of  the  "^.',^'^"^=^  ^'* 
same  premises,  and  every  part  thereof,  to  such  other  person  and 
uses  as  he  shall  think  fit ;  any  thing,  S^x.  to  the  contrary  notwith- 
standing.   The  first  part  of  this  proviso,  viz.  "  to  grant,  sell,  or  de- 
"  mise,"  appears  inserted  by  interlineation.    In  1715,  A.  by  lease 
and  release,  reciting  that  he  was  indebted  as  specified  in  a  schedule 
annexed,  conveyed  his  estate  to  W.  R.  and  W.  S.  and  their  heirs, 
in  trust  to  pay  the  said  debts  by  the  annual  profits,  or  mortgage 
or  sale  of  the  premises,  and  after  payment  thereof,  to  pay  the 
overplus,  if  any,  and  reconvey  such  parts  of  the  premises  as 
should  remain  unsold,  to  the  said  A.,  or  to  such  person  and  per- 
sons, and  to  such  uses,  4c«  as  A.  by  any  deed  or  writing,  under 
his  hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
should  limit,  4'^.     This  release  was  attested  by  two  witnesses 
only.    A.  died  without  issue.    Lord  Chancellor,  assisted  by  Lord 
Chief  Baron  Reynolds  and  the  Master  of  the  Rolls,  was  of  opi- 
nion,  that  A.  intended  to  reserve  an  absolute  power  over  this 
estate,  and  either  to  revoke  it  by  an  express  revocation,  or  by  a 
conveyance  to  different  uses,  which  are  the  two  kinds  of  revoca- 
tion, as  is  evident  as  well  from  the  preamble,  with  is  interwoven 
with  the  consideration  of  the  deed,  as  from  the  proviso  :  and  in 
consequence  of  that  intention,  it  is   reasonable  to  suppose  he 
meant  to  have  a  power  to  defeat  it,  without  taking  any  notice  of 
it ;  and  if  no  povv'er  had  been  reserved  in  the  body  of  the  deed, 
then  would  the  preamble  have  given  a  general  power.     That  a 
conveyance  to  different  uses  would  have  been   a  revocation  as 
effectual  as  an  express  revocation,  and  that  he  thought  any  other 
construction  would  be  forced  and  unnatural.     That  if  A.  had 
stopped  with  the  first  words  of  the  proviso,  viz.  "  to  grant,  sell,  or 
"  demise,"  he  had  reserved  an  absolute  power.     Then  come  the 
words,  "  or  by  any  deed  or  writing."     Or  is  plainly  a  disjunctive 
introductory  of  a   different    sentence,    and    a   different  power, 
which  is  plain  by  the  words  immediately  following,  viz.  "  And 
''  then  the  uses  so  revoked  and  repealed,"  which  refer  to  the  ex- 
press power  of  revocation.    That  if  the  second  part  of  the  clause, 

"  or 
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"  or  by  any  deed  or  writing,"  S^c.  had  been  dropped,  and  it  had 
been  "or  to  repeal,"  <^r.,  it  is  plain  they  would  be  distinct  pow- 
ers :  and  his  lordship  asked,  Why  those  words  should  alter  the 
case  ?  that  the  circumstance  of  three  witnesses  is  only  applicable 
to  the  express  revocation ;  but  it  neither  goes  to  the  first  power, 
nor  to  the  general  power  of  disposing  at  the  end  of  the  clause, 
viz.  "  And  that  the  said  A.  shall  and  may  dispose,"  t^r.,  which 
is  as  much  a  distinct  power  as  can  be,  and  is  larger  than  the  first ; 
for  by  this  he  might  give  his  estate  (tail)  by  will.  That  the  ex- 
press power  of  revocation  could  not  by  this  construction  be 
thought  nugatory,  for  within  the  first  power  he  could  not  be  re- 
instated in  his  former  estate  without  a  conveyance  and  reconvey- 
ance ;  nor  could  he  have  devised  it.  But  admitting  it  to  be  so, 
he  thought  general  intention  is  not  to  be  superseded,  because  a 
subsequent  part  of  the  deed  is  surplusage  :  and  that  the  whole 
legal  estate  passed  to  the  trustees  by  the  deed  of  1715.  Decreed 
12  June  1730. 
2P.  Wms.  Though  a  covenant  or  articles  do  not  at  law  revoke  a  will,  yet 

624.  Cotter  V.  if  entered  into  for  a  valuable  consideration,  amounting  in  equity 
Laver.  (a)  See  jq  ^  conveyance  (a),  they  must  consequently  be  an  equitable  re- 
in tlie  case  of  ^'ocation  of  a  will,  or  of  any  writing  in  nature  thereof.  A  wo- 
Sir  Barnhara  man's  marriage  is  alone  a  revocation  of  her  will,  {h) 
Ryder  and  Sir  Charles  Wager.  Ibid.55'2.  HBennett  v.  Tankerville,  igVes.  170.||  (i)See 
4  Rep.  61.  [But  if  the  husband  die  in  the  lifetime  of  the  wife,  then  the  will,  it  seems,  will 
revive,  and  on  her  death  afterwards  take  effect  as  if  no  marriage  had  intervened.  Therefore, 
eaith  Serjeant  Mamuood  in  Brett  v.  Rigden,  Plowd.  343.  a,  if  a  feme  sole  make  her  will  the 
1st  day  of  May  and  give  land  thereby,  and  afterwards,  the  10th  day  of  May,  she  take 
husband,  who  dies  the  20th  day  of  May,  and  afterwards  the  woman  die  the  30th  day  oi May, 
the  devise  is  good ;  for  it  does  not  take  effect  until  her  death,  at  which  time  she  was  discovert, 
as  she  was  at  the  time  of  making  the  will. — And  it  is  observable,  that  the  case  of  Forse  v. 
Hembling,  4  Rep.  61.  wherein  it  was  adjudged,  that  the  will  of  a  feme  sole  was  revoked  by 
marriage,  does  not  seem  to  impeach  the  case  here  put,  for  the  reason  given ;  for  that  judgment 
is  not  only  because  she  afterwards  married,  but  also  because  she  was  covert  baron  at  the  time 
of  her  death.  And  it  is  to  be  noted,  that  it  is  only  upon  the  authority  of  Forse  v.  Hembling, 
that  the  Lord  Chancellor  King  delivers  in  so  unqualified  a  manner  the  doctrine  in  the  text, 
that  a  woman's  marriage  is  alone  a  revocation  of  her  will,  yit  seems  that  in  Mrs.  Lewis's  case 
it  was  held,  that  a  will  made  by  a  woman  before  marriage,  was  so  totally  revoked  by  her  mar- 
riage, that  it  could  not  revive  on  the  subsequent  death  of  her  husband.  4  Burn.  E.  L.  c.  47. ; 
and  see  Doe  v.  Steeple,  2  Term  R.  684.|| 

Brydges  V.  By  articles  made  in  1777,  previously  to  the  marriage  of  the 

Duchess  of  Duke  of  Chandos,  the  duke  covenanted  that  he  would,  within  six 
2Ves.iun.4l7,  months  after  the  marriage,  cause  various  freehold  and  copy- 
See  Rob.  on  hold  estates  to  be  well  and  effectually  conveyed,  so  that  he  might 
Wills,  2.  be  seised  thereof,  to  the  intent  that,  in  case  the  duchess  should 

P-^^ll  survive  him,  she  might  become  entitled  to  dower;  and  also  that 

he  would,  within  twelve  months  after  the  marriage  and  after  such 
conveyances,  settle  the  said  estates,  subject  to  the  dower  of  the 
duchess,  to  the  use  of  himself  for  life,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder,  after  the  decease  of 
the  duke  and  duchess,  to  trustees  for  a  term  of  years,  to  raise 
portions  for  younger  children ;  and  subject  thereto  and  to  dower, 
to  the  use  of  the  first  and  other  sons  in  tail  male,  with  remainder 
to  the  right  heirs  of  the  duke.  The  duke  also  covenanted,  that 
in  case  the  dower  should  not  be  equivalent  to  2000/.  per  annum, 
his  heirs,  executors,  or  administrators  would  make  good  the  de- 
ficiency. 
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ficiency.  By  his  will,  bearing  date  Ja7i.  9th,  1780,  the  duke 
confirmed  the  articles:  and  all  the  real  estates,  which  he  had  by 
the  articles  agreed  to  settle,  he  devised,  in  case  he  should  die 
without  issue  male,  or  in  case  of  failure  of  issue  male  in  his  wife's 
lifetime,  to  his  wife  for  life,  remainder  to  his  daughters  as  tenants 
in  common  in  tail,  with  other  limitations.  The  duke  afterward 
executed  a  settlement,  by  which  he  disposed  of  the  fee,  and  which 
purported  to  be  in  execution  and  performance  of  the  articles  ;  but 
in  truth  contained  many  clauses  and  modifications  inconsistent 
both  with  the  articles  and  will.  Lord  Chancellor  Loughborough 
held,  that  as  the  settlement  did  not  pursue  the  articles,  it  could 
not  be  referred  to  them,  so  as  to  form  one  instrument,  and  was 
therefore  a  revocation  of  the  w^ill. 

But  where,  by  articles  prior  to  marriage,  the  husband  being 
seised  in  fee,  covenanted  to  convey  his  estates  to  trustees,  to  the 
use  of  himself  for  life,  remainder  in  trust  to  secure  an  annuity  to 
his  wife  in  bar  of  dower,  remainder  to  trustees  for  years  to  raise 
portions,  remainder  to  the  sons  and  daughters  successively  in  tail, 
remainder  to  his  own  right  heirs,  and  afterwards  made  his  will, 
and  devised  the  reversion  in  fee  in  the  event  of  his  dying  without 
issue ;  and  subsequent  to  the  will  executed  a  settlement  in  pur- 
suance of  the  articles,  by  which  he  conveyed  the  estates  to  trus- 
tees and  their  heirs,  upon  the  trusts  and  to  the  uses  of  the  articles: 
it  was  holden  with  great  clearness,  that  the  will  was  not  revoked 
by  this  settlement ;  that  the  settlement  was  nothing  more  than  a 
mere  legal  execution  of  the  articles  :  nothing  more  than  giving 
the  legal  estate  in  lieu  of  the  equitable  estate,  of  which  the  tes- 
tator was  seised  at  the  time  of  making  the  will ;  that  the  testator 
devised  nothing  more  than  the  reversion  in  fee ;  that  his  acquir- 
ing the  legal  interest  made  no  difference ;  and  that  the  person 
to  whom  the  estate  was  conveyed  was  a  trustee  for  the  purposes 
of  the  will. 

By  deed,  in  1 750,  S.  was  made  tenant  for  life,  remainder  to  his 
son  in  tail,  and,  in  1751,  the  father  and  son  joined  in  a  bargain 
and  sale  to  W.  and  his  heirs,  to  make  him  a  tenant  lo  the  pracipe 
in  order  to  suffer  a  common  recovery,  the  uses  of  which  were 
declared  to  be  to  S.  the  father  for  life,  remainder  to  the  son  in 
fee-simple.  7>7W%  term  began  the  7th  Jz«ie  1751.  On  the  8th 
of  Jime  the  son  made  a  will,  whereby  he  disposed  of  all  his  real 
estate.  In  the  same  term  a  writ  of  entry  was  sued  out  return- 
able Qidnden  Trin.,  viz.  16th  June,  and  the  recovery  was 
completed  the  same  term.  Soon  afterwards  the  testator  died. 
And  a  doubt  arising  as  to  the  validity  of  the  will,  a  case  was  sent 
out  of  Chancery  for  the  opinion  of  the  Court  of  King's  Bench  ; 
and  the  question  was.  Whether  the  lands  in  dispute  passed  by 
this  will  made  after  the  bargain  and  sale,  and  after  the  beginning 
of  the  term,  but  before  the  return  of  the  writ  of  entry  ?  And  the 
Court  of  King's  Bench  certified  that  the  will  was  valid.  The 
foundation  of  which  opinion  seems  to  have  been,  that  the  court 
considered  the  whole  transaction  as  one  conveyance,  each  part 
whereof  must  relate  to  the  date  of  the  bargain  and  sale,  which 
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was  the  principal  part,  and  which  was  perfected,  made  absolute, 
and  delivered  from  objections,  by  the  subsequent  ceremonies. 

Roe  on  the  So,  in  1724,  a  copyhold  estate  was  surrendered  to  the  uses  of  a 

dem.ofNoJen  marriage  settlement,  which  left  in  the  surrendorer  the  reversion 
in  fee,  and  a  power  to  devise  the  same  by  will ;  afterwards  a  sur- 
render was  made  by  him  to  the  use  of  his  will,  and  a  will  made 
accordingly.  Then,  in  1751,  the  surrenderor  was  called  upon 
by  the  steward  to  be  admitted  to  some  of  the  particular  estates 
created  by  the  original    surrender  in  1721',  which   was    done. 

462r2  Swanst.  "^"^  ^^^^  question  was,  Whether  this  admittance  operated  as  a 
revocation  of  the  prior  will?  And  the  court  held  that  it  did  not: 
because  the  whole  transaction  might  be  considered  as  one  and 
the  same,  and  then  the  admittance  in  1751  would  relate  to  the 
surrender  in  1724,  and  be  prior  to  the  will.] 

Tenant  in  tail,  remainder  to  himself  in  fee,  devises  his  lands 
to  A.,  and  then  suffers  a  recovery  to  the  use  of  himself  in  fee,  and 
dies  without  issue  male :  this  is  a  revocation  of  the  will. 

Hand  see  7  Term  R.  416.  note-H 
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II  So,  if  a  testator,  after  having  made  his  will,  levy  a  fine  to  such 
uses  as  he  shall  by  deed  or  will  appoint,  and  die  without  making 
any  new  will ;  the  will  made  prior  to  the  fine  is  thereby  revoked.  || 

A.,  2Sd  June  1729,  made  his  will,  and  executed  two  duplicates 
thereof  before  three  witnesses,  and  made  B.  and  C.  (since  de- 
ceased) executors;  and  one  of  the  duplicates  was  delivered  to  B. 
A.  died  2d  Oct.  17S0,  and  about  three  weeks  before  his  death  he 
made  several  alterations  and  obliterations  with  his  own  hand, 
in  the  duplicate  remaining  in  his  own  custody,  making  a  new 
devise  of  his  real  estate,  and  a  new  residuary  legatee,  and  a  new 
executor,  entirely  striking  out  the  names  of  the  first  devisees,  re- 
siduary legriiee,  and  executors,  and  altered  several  of  the  former 
legacies,  and  inserted  or  interlined  new  legacies ;  and  soon  after 
wrote  another  will  with  his  own  hand,  agreeable  in  a  great  mea- 
sure, but  not  altogether,  to  the  will  or  duplicate  so  altered,  with 
a  conclusion  in  these  words :  "  In  witness  whereof  I  the  said 
"  testator  have  to  each  sheet  set  my  hand,  and  to  the  top,  where 
"  the  sheets  are  fixed  together,  mv  hand  and  seal,  and  to  the 
*'  last  thereof  my  hand  and  seal,  and  to  a  duplicate  of  the  same 
*'  tenour  and  date,  this  day  of  1730." 

But  there  was  no  signinfr  or  fixing  together.  The  testator 
soon  after  began  to  write  another  will,  word  for  word  with  the 
last,  so  far  as  it  goes,  but  went  no  farther  than  devising  his  lands. 
He  lived  six  days  after,  and  was  in  good  health,  and  might 
have  finished  and  executed  both  or  either  of  the  latter  wills  if  he 
had  thought  fit.  He  never  sent  or  called  upon  B.  for  the 
duplicate  of  the  first  will  in  his  hands,  though  B.  lived  in  town. 
After  the  death  of  the  testator,  all  the  testamentary  papers  or 
schedules  were  found  lying  all  in  loose  and  separate  papers  upon 
a  table  in  his  closet,  not  signed  or  executed ;  and  the  duplicate 
of  the  first  will  was  found  on  the  same  table,  altered  and  obli- 
terated {ut  mip-d)  with  his  name  and  seal  thereto  whole  and  un- 
cancelled. Sentence  was  given  in  the  Prerogative  Court,  for 
the  duplicate  of  the  first  will  in  ^.'s  hands,  and  confirmed  upon 
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appeal  to  the  delegates,  viz.  Lord  Raymond  C.  J.,  and  Prnhyn  J., 
Dr.  Tindalc,  and  Dr.  Bramston  (who  were  all  the  delegates 
present),  after  four  days'  solemn  hearing;  and  upon  a  commission 
of  review  (granted  by  Lord  Chancellor  King,  upon  the  petition  of 
Hyde  the  executor  named  in  the  new  will,)  was  again  affirmed  by 
the  opinion  of  all  the  delegates  (except  Dr.  Pinfold),  viz.  of  the 
Judges,  Reynolds  C.  B.,  Page  J.,  and  Comyns  B.,  and  two  doc- 
tors of  the  civil  law,  chiefly  on  the  reason,  as  the  reporter  says  he 
heard,  that  the  testator  did  not  intend  an  intestacy,  and  by  the 
alterations  and  obliterations  in  his  own  duplicate  of  his  first  will, 
he  appeared  only  to  design  a  new  will,  which  as  he  never  per- 
fected, the  first  ought  to  stand ;  and  testator  not  calling  for  the 
duplicate  of  the  first  will  in  i5.'s  hands,  strengthens  the  presump- 
tion of  his  intent  not  absolutely  to  destroy  his  first  will  till  he 
had  perfected  another,  which  he  never  did. 

J.  S.  devised  all  his  real  and  personal  estate  to  trustees  A.,  B.,   MS.  Rep. 
and  C,  their  heirs,  executors,  and  administrators,  intrust  to  pay   Mich.  1734. 
151.  perann.  to  the  plaintiffs  (his  two  sisters)  for  their  lives,  and  L'oyd  e/ wr. 
after  several  legacies,  the  surplus  in  trust  for  the  dissenting  min-  1^"^]  ^i 
isters  at  Reading,  &c.  and  gave  300Z.  to  each  trustee,  and  20/.  [3  p.  Wms. 
per  ann.  to  each,  while  they  took  care  in  executing  the  trust.    Af-  344.  S.  C. 
terward  by  lease  and  release  of  subsequent  date  to  the  will,  the  2Eq.  Ca.  Abr. 
testator  conveyed  all  his  real  estate  unto  and  to  the  use  of  the  ^-g'  L'  2s. 
said  A.,  B.,  and  C,  and  their  heirs,  with  a  proviso  to  be  void  on  S.  C] 
payment  of  IO5.     And  by  another  deed  of  the  same  date,  the 
testator  gave  all  his  personal  estate  to  the  said  A.,  B.,  and  C, 
proviso  to  be  also  void  on  payment  of  IO5.     Butt/. ^S.  kept  both 
the  deeds  in  his  own  custody,  and  soon  after  died ;  and  the  said 
A.,  B.,  and  C.  obtained  administration  cum  testamento  annexo  as 
trustees.     The  trustees  for  some  years  paid  the  15/.  per  ann. 
a  piece  to  each  of  the  testator's  sisters  ;  but  afterwards  refused  to 
continue  the  payment  thereof,  and  also  refused  to  pay  any  of  the 
dissenting  ministers ;  but  kept  the  rents,  %c.  to  their  own  use. 
The  two  sisters  (the  heirs  at  law),  and  their  husbands,  brought 
their  bill  against  the  surviving  trustee,  insisting  that  the  deed  of 
conveyance  of  the  real  estate  and  the  deed  of  gift  of  the  per- 
sonal estate  had  revoked  the  will,  and  that  there  was  a  resulting 
trust  for  them,  as  heirs  at  law;  or  at  least  that  they  (the  sisters) 
were  entitled  to  their  15/.  per  ann.  annuities.     The  defendant  in- 
sisted on  the  plaintiffs'  having  forfeited  their  annuities  by  bring- 
ing their  bill,  there  being  a  clause  in  the  will,  that  if  they  (the        . 
sisters)  disputed  the  will,  then  they  should  forfeit  their  annuities.  \^^^  affirmed 
Lord  Chancellor   Talbot  decreed,  that  the  annuities  should  be  on  a  re-hear- 
paid  to  the  two  sisters,  with  the  arrears  and  growing  payments  »"?  before  Ld. 

thereof;    but  the   surplus  was  decreed  to  go  to  the  dissentinfj  Hardwickey 

•  •  ^  ^  o  *  2  Atk.  148.1 

ministers.  ^ 

•     Sir  John  Wohych  by  will,  in  August  1722,  devised  his  estate  to  MS.  Rep. 

trustees  for  the  term  of  200  years,  for  payment  of  all  his  debts.  Mich.  9  G.  2. 

In  December  following  he  devised  the  same  to  other  trustees  for  Yf^  \ 

300  years,  in  trust  to  pay  some  particular  debts  by  specialty  men-  ' 

tioned  in  the  deed,  and  all  incumbrances  that  affected  the  estate. 

In  fjune  \  723  he  died ;  and  the  question  was,  If  the  deed  in  Be- 
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cembet'  was  a  total  revocation  of  the  200  years*  term  ?  And  at  the 

Rolls  both  terms  being  held  to  be  consistent,  the  plaintiff  now- 
brought  a  bill  of  review;  and  Talbot  Lord  Chancellor  was  of  opi- 
nion, that  the  deed  in  December  was  intended  only  as  a  collateral 
security,  for  payment  of  the  debts  therein  mentioned,  and  such 
others  as  were  a  charge  on  the  estate ;  and  that  Sir  JoJm  did  not 
depart  from  his  former  intentions  of  paying  all  his  debts,  but  only 
to  give  preference  to  those  comprised  in  the  300  years'  term, 
which  by  law  were  preferred  to  the  simple  contract  debts  ;  and 
therefore  he  declared,  that  so  much  of  the  200  years'  term  should 
be  sold  as  would  satisfy  the  purposes  of  the  deed  ;  and  afterwards 
the  200  years'  term  should  commence. 

[It  has  been  held,  upon  the  principle  that  no  actual  alteration 
is  made  in  the  thing  devised,  that  the  changinsf  of  trustees,  where 
the  estate  originally  devised  is  only  tlie  trust,  v\'ill  not  amount  to 
a  revocation  in  law.  Thus,  where  A.  made  his  will,  and  devised 
that  his  feoffees  in  trust  should  make  a  lease  to  C.  and  D.  for 
eighty  years,  at  a  certain  rent  payable  to  his  executors ;  and, 
being  afterwards  resolved  to  change  the  feoffees  in  trust,  caused 
them,  or  some  of  them,  to  join  with  him  in  a  feoffment  of  the 
devised  hereditaments  to  new  trustees  and  their  heirs,  to  the  use 
of  A.  and  others,  until  A.  limited  or  ordered  new  uses  thereof, 
which  he  never  did ;  it  was  held  that  the  feoffment  was,  m  equity, 
no  revocation  of  the  will. 

So,  W.  by  his  will  devised  all  his  real  estate  in  BerJcsJiire  to 
certain  trustees  and  their  heirs,  to  the  use  of  his  first  and  second 
sons,  S^c.  successively  in  strict  settlement,  with  remainder  to  his 
own  right  heirs ;  and  afterwards  made  a  codicil  to  his  will,  by 
which,  after  reciting  that  since  the  publication  thereof  he  had  con- 
tracted for  the  purchase  of  certain  lands,  he  directed  the  trustees 
and  executors  in  his  will  to  pay  the  purchase-money  out  of  the 
residuum  of  his  personal  estate;  and  that,  on  payment  thereof^ 
the  said  purchased  lands  should  be  conveyed,  settled,  and  limited 
to  the  same  uses  and  on  the  same  trusts,  as,  by  his  will,  he  had 
limited  and  declared  concerning  his  other  estates.  Afterwards 
the  testator  himself  completed  the  purchase  referred  to  in  the 
codicil,  and  took  a  conveyance  of  the  purchased  estates  to  certain 
trustees,  therein  named,  in  fee,  in  trust  for  himself  and  his  heirs, 
soon  after  which  he  died.  And  the  question  was.  Whether  the 
conveyance  of  the  new  purchased  lands  to  the  trustees,  subse- 
quent to  the  will  and  codicil,  was  not,  as  to  those  lands,  a  revo- 
cation ?  And  it  was  decreed  that  this  w^as  no  revocation ;  for, 
before  the  purchase  completed  the  vendor  was  but  a  trustee  for 
the  purchaser,  and  the  completion  of  the  purchase  was  but  taking 
the  estate  home. 

G.,  seised  of  manors  and  freehold  lands  in  fee,  by  indenture 
mortgaged  the  same  in  fee :  afterwards  G.,  on  the  marriage  of 
his  son,  conveyed  these  estates  to  trustees,  in  trust  to  secure  an 
annuity  to  his  son  and  his  intended  wife  for  and  during  the  joint 
lives  of  himself  and  his  son,  and  subject  thereto,  to  himself  for 
life,  remainder  over,  the  ultimate  remainder  to  himself  in  fee. 
Then  G.  made  his  will,  by  which  he  devised  the  reversion  in  fee 
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of  part  of  these  lands  to  trustees  in  fee  upon  certain  trusts  and  to 
certain  uses  not  material  to  be  stated,  and  devised  the  reversion 
in  fee  of  the  other  part  to  the  same  trustees  and  their  heirs,  in 
trust  to  sell  and  dispose  thereof,  and,  with  the  money  arising 
from  the  sale,  to  pay  and  discharge  all  principal  and  interest  due  on 
any  moi'tgages  or  other  incumbrances  affecting  these  estates,  and, 
from  and  after  payment  thereof,  to  apply  the  residue  of  such 
purchase-monies  in  paying  and  discharging  the  fortunes  therein 
before  given  to  his  younger  children.  Then  the  mortgagee,  in 
consideration  of  the  mortgage-money  paid  in,  conveyed  the 
mortgaged  estates  comprised  in  the  marriage  settlement  to  the 
trustees  by  lease  and  release  to  the  uses  and  trusts  therein  limited, 
freed  and  discharged  from  all  equity,  terms,  provisoes,  and 
conditions  of  redemption.  Afterwards,  by  lease  and  release,  re- 
citing the  above  facts,  the  same  estates,  comprised  in  the  mar- 
riage settlement,  were  conveyed  by  the  trustees  to  a  trustee  in 
trust  for  G.  in  fee.  Then  G.  died  without  having  done  any  other 
act  to  revoke  or  alter  his  will.  And  one  question  was,  Wliether 
these  instruments  amounted  in  law  to  a  revocation  ?  And  it  was 
contended  that  they  did ;  for,  at  the  time  of  the  will,  the  legal 
estate  was  in  the  mortgagee,  and,  after  the  will,  was  transferred 
from  her  and  conveyed  to  a  trustee ;  and,  though  the  equitable 
interest  might  have  remained  the  same  after  the  conveyance  to 
the  trustee,  yet,  there  having  been  an  alteration  of  the  legal 
estate  after  the  will,  that,  it  was  said,  would  operate  as  a  revo- 
cation. Sed  per  curiam,  unanimously,  —  G.  at  the  time  of  the  de- 
vise, had  merely  the  equitable  fee  in  him,  the  mortgagee  was 
his  trustee.  Then,  on  payment  of  the  mortgage  money,  she 
conveyed  the  legal  estate  in  fee  to  the  trustee,  which  was  merely 
transferring  it  from  one  trustee  to  another;  and  there  has  been 
no  determination  or  case  in  which  the  change  of  a  trustee  has 
been  held  to  revoke  a  will.  Therefore  the  court  thought  the  will 
was  not  revoked. 

Where  one  partner  gave  by  his  will  to  two  of  his  partners  one  Backwell  v. 
ninth  of  one  twelfth  of  the  profits  reserved  to  him,  over  and  above  Child,  Ambl. 
the  shares  reservetl  to  them  by  the  articles  of  copartnership;  and  "    ' 
afterwards,  on   the  expiration  of  the  partnership   under  those 
articles,  renewed  it  with  those  same  partners,  and  gave  them  a 
greater  interest  th:;n  they  had  under  the  former  articles ;  Lord 
Mardxi-ic/ce  held,  that  the  renewal  of  the  articles  was  not  a  revo- 
cation of  the  will.] 

2.  In  what  Cases  the  Court  will   set  aside  a  Will  for  Fraud  ; 
||and  where  such  Fraud  is  ejfaminable.ij 

Jeh/ll  Lord   Commissioner  took  a  difference   between  a  will  2  P.  Wms. 
and  a  deed  gained  upon  a  weak  man,   and  upon  a  misrepresent-   270.  James  v. 
ation  or  fraud  ;  for  if  a  will  be  gained  from  such  by  false  misre-  Greaves. 
presentation,  this  is  not  a  sufficient  reason  to  set  it  aside  in  equity  ; 
as  was  determined  in  the  Duke  of  Nexvcastle's  will,  betwixt  Lord 
Thanet  and  Lord  Clare,  and  in  the  case  of  Bodvil  and  Roberts: 

Vol,  VIIL  M  m  but. 
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but,  where  a  deed,  which  is  not  revocable  as  a  will  is,  is  so 
gained  from  such  a  person,  and  without  any  valuable  consider- 
ation, the  same  ought  to  be  set  aside  in  equity. 

[So,  Lord  Hard-iSoicke^  in  the  case  of  Bennett  and  Wadcy  said, 
that  so  far  as  the  bill  sought  to  set  aside  the  will  there  in  ques- 
tion, it  was  improper ;  for  the  court  could  not  make  a  decree  of 
that  kind,  but  only  direct  an  issue  devisavit  vol  non. 

And,  in  the  case  of  Webb  and  Claverden^  which  arose  on  a  bill 
brought  by  the  heir  at  law,  charging  fraud  and  circumvention  in 
obtaining  a  will;  Lord  Hardwicke  said,  that  the  court  would  not 
determine  a  fraud  in  procuring  a  will,  without  directing  a  trial  at 
law,  which  was  done  accordingly.] 

A  will  obtained  in  extremis  and  upon  importunity  of  testator's 
wife,  his  band  being  guided  in  the  writing  of  his  name,  has  been 
set  aside. 

Brown.  HTlie  circumstance  that  one  residuary  legatee  was  the  attorney  who  drew  the  will  is 
not  decisive  evidence  of  fraud.   Paine  v.  Hall,  1 8  Ves.  475.|| 

A  will  likewise  concerning  land  may  be  good  at  law,  as  being 
well  executed,  and  yet  be  set  aside  in  equity  for  fraud  :  As 
where  — 

A.  by  will  had  devised  his  lands  to  M.  his  mother  in  fee ;  M. 
was  afterwards  told  by  J.  S.  that  this  will  would  not  be  good,  but 
ought  to  be  guarded,  as  he  called  it,  and  that  he  would  make 
another  will  for  A.  which  he  would  take  care  should  be  sufficiently 
guarded.  J.  S.  afterward  drew  a  will,  by  which  A.  gave  the  land 
to  M.  for  life  only,  remainder  to  J,  S.  in  fee.  Upon  a  bill  to  esta- 
blish the  first  will,  because  of  the  ill  practices  used  in  obtaining 
the  after-will,  Lord  Chancellor  Covojier  directed  an  issue  in  Mid- 
dlesex, where  the  will  was  made,  though  the  lands  lay  in  Shropshire, 
to  try  whether  the  will,  by  which  the  lands  in  fee  were  devised  to 
guarded;  and  ^^-  "^^^  the  last  will  of  A. 
that  he  would  make  another  will  for  A.  that  should  be  effectually  guarded,  and  accordingly 
had  m;ide  another  will  for  A.  whereby  the  estate  had  been  devised  to  M.  for  life  only,  re- 
mainder to  J.  S.  in  fee;  this  would  be  a  good  will  in  law,  if  attested  pursuant  to  the  statute  of 
frauds,  but  would  be  set  aside  in  equity  for  the  fraud ;  but  as  to  the  evidence  of  the  testator's 
being  jion  compos  when  he  made  this  second  will,  that  is  to  be  tried  at  law.  Per  Lord  Chan- 
cellor, ibid.  288.  A  will,  though  good  at  law,  may  yet  be  set  aside  in  equity  for  fraud  :  as  if 
A.  should  agree  to  give  £.  bank  bills  to  the  amount  of  lOOO/.  in  consideration  that  B.  would 
make  his  will,  and  thereby  devise  his  land  to  A  ;  and  accordingly  B.  does  make  his  will,  and 
A.  gives  B.  the  bank  bills,  which  prove  to  be  forged  ;  this,  though  a  good  will  at  law,  shall  ne- 
vertheless be  avoided  in  equity  by  J.'s  heir  for  a  fraud.  Per  Lord  Chancellor,  ibid.  2  Vern. 
R.  699.  IjSee  9  Ves.  51 9.||  See  in  1  Chan.  R.  1 2. 66.  instances  of  a  will  of  land  being  set  aside 
in  equity  for  fraud. 

Anon.  3  Atk.         [A  bill  was  brouoht  to  set  aside  a  will  for  fraud,  on  suggestion 

b'  ''42  1  r  ^^^^^  '^^^  testator  was  incapable  of  making  it,  by  being  perpetually 

R.  5.53.  i"  liquor,  and  particularly  when  he  executed  the  will.     And  the 

(a)  This  is  defendant  pleaded  that  the  will  was  duly  executed,  and  that  it 

settled  by  the  ought  to  prevail,  till,  upon  an  issue  at  law,  it  should  be  found 

2  \tk*^"24"  ^°  ^'^  otherwise.    Per  curiam,  —  The  plea  must  be  allowed  ;  for 

3  Bro.  p"c.  y*^'^^  cannot  in  this  court  set  aside  a  will  for  fraud.]  [a). 
476.    2P.Wms.  270.;  and  see  Roberts  on  Wills, 2.  p.  ISl-iJ 

Vm.  Abr^tit.         A  bill  was  brought  to  be  relieved  against  a  will  obtained  by 
pl^Vr^   "^     fraud  and  imposition,  upon  this  case.     The  plaintiff's  son  had 

made 


1  P.  Wms. 

287.  289. 
Goss  v.  Tracy. 
l[A.  had  de- 
vised lands  to 
M.  in  fee,  and 
afterward 
J.  S.  had  told 
A.  and  not 
M.  that  the 
will  was  void 
for  want  of 
its  being  well 
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made  a  will  in  January  1716,  and  thereby  devised  all  his  real   Bransby  v. 

and  personal  estate  to  the  plaintiff,  his  father,  but  flilling  ill  soon   f^^*^^^'  ^^' 

after,  at  a  great  distance  from  his  father,  of  a  consumption,  of  543  '3  ^q' 

which  he  died,   defendant  persuaded  him.  to  make  a  new  will,    cited.    But 

some  short  time  before  his  death,  whereb}-  he  devised  all  his  real   this  decree  of 

and  personal  estate  to  defendant  (being  his  kinsman)  upon  trust  ^ord  Parker 

to  pay  his  debts  and  legacies  ;  but  says  notiiing  of  the  residuum  ;   reversed  by 

but  there  was  a  general  clause  of  revoking  all  former  wills,  S,-c.  the  lords. ' 

There  were  several  witnesses  to  prove  an  imposition  and  con-  5  Bro.  P.  C 

trivance,  and  false  suffgestion  to  induce  the  testator  to  make  this  ?^^-'  ^"*^  ^°' 
•  11  rv.   .  •  n      ^  ,,!.•.  r  •  1        1       It  seems,  was 

new  will,  sumcient  to  satisfy  the  court  that  it  was  unfairly  ob-   another  of  his 

tained,  but  the  will  was  regularly  signed,  sealed,  and  published,  decrees  of  a 

according  to  the  statute  of  29  Car.  2.  and  so  a  good  will  at  law.  like  kind  in 

Lord  C.  J.  Parker,  havino-  taken  time  to  consider  of  it,  decreed  Andrews  v. 

defendant  to  account  for  the  personal  estate,  having  just  allow-  Abr.  p' 548. 

ances,  Sfc,  and  to  convey  the  real  estate  to  plaintiff,  subject  to  11  V' in.  Abr, 

the  payment  of  testator's  debts,  as  a  trustee  for  the  plaintiff.  p. 59.  & 66.  For 

\j(\.HarditMcJce^ 
in  Barnsley  v.  Powell,  1  Ves.  287.  says  :  "  It  is  certainly  now  settled  by  the  lords  in  Bransby  v. 
"  Keridge,  that  this  court  cannot  set  aside  a  ivill  of  personal  estate  for  fraud,  nor  will  I  infringe 
"  on  what  is  laid  down  there,  and  in  Powys  v.  Andrews,  and  in  the  case  of  ]Mr.  Hawkins's  will ;" 
and  in  Bennett  v.  Wade,  Lord  Hardwicke  speaks  of  the  case  of  Andrews  v.  Powys  in  like 
terms.  But,  where  a  will  was  both  of  real  and  personal  estate;  and  as  to  the  former  it  had 
been  found  by  the  jury  to  be  forged,  and  the  plaintiff's  consent  to  probate  had  been  procured 
by  fraud;  Lord  Hardwicke,  upon  the  ground  of  this  fraud,  and  not  upon  any  supposition  of  a 
right  to  examine  the  validity  of  the  will  in  contradiction  to  the  probate,  relieved  against  the 
will,  and  ordered  the  defendants  to  consent  to  a  revocation  of  the  probate;  and  intimated 
that  if  this  should  not  be  consented  to,  he  should  go  further  and  make  the  executors  trustees. 
Barnsley  v.  Powell,  ubi  supra.  So,  too,  in  Sheffield  v.  Duchess  of  Buckingham,  1  Atk.  630. 
Lord  Hardwicke  granted  an  injunction  to  restrain  the  duchess  from  further  controverting  the 
will  of  her  husband;  but  he  founded  this  injunction  on  an  admission  of  the  will  by  the 
duchess  in  a  former  suit,  in  which  it  was  agreed  to  be  well  proved;  and  he  admitted  that  in 
an  adversary  way  the  Court  of  Chancery  or  a  court  of  law  could  not  determine  on  the  validity  of 
a  probate.  See  Air.  Hargrave's  learned  argument  on  the  effect  of  sentences  of  courts  ecclesiastical 
in  cases  of  marriage.'] 

A  bill  was  likewise  brought  to  set  asid?  a  will  of  a  personal  2  P.  Wms. 

estate,  and  to  stay  the  probate,  upon  a  suggestion  of  its  being  286.  Stephen- 

obtained  by  fraud  ;  and  the  defendant  demurred  to  the  jurisdic-  j^gp_  KmXper 

tion  of  Chancery,  whereupon  an  injunction  was  moved  for,  insist-  cur.  the  spi- 

ing  that  the  demurrer  confessed  the  fraud,  and  that  fraud  was  ritual  court 

cognizable  in  equity  as  well  as  in  the  spiritual  court;  but  the  nasjunsdic- 
.    P        .  1      •'^1  tion  of  fraud 

injunction  was  denied.  relatin"  to  a 

will  of  personal  estate,  and  can  examine  the  parlies  by  way  of  allegation  touching  the  same,  and 
if  the  will  was  read  falsely  to  testatrix,  then  it  was  not  her  will.     Ibid. 

Where  a  bill  is  brought  to  prove  a  will  of  lands,  the  sanity  of  5  P-  Wms. 

the  testator  must  be. proved;  but  it  is  otherwise  in  case  of  a  deed   S'^-  "arris  v. 

^  Infledew. 

of  trust  to  sell  for  payment  of  debts.  A  will  was 

set  aside  after  forty  years'  possession  under  it,  upon  account  of  the  insanity  of  the  devisor, 
and  although  in  prejudice  of  a  purchaser.  Vin.  Abr.  tit.  Devi>e  (Z),  2.  p.  169.  Squire  v. 
Pershall. 

A  will  hath  relation  only  to  the  testator's  death,  and  not  to  the  Vin.  Abr.  tit. 

making;  for  till  his  death  he  is  master  of  his  own  will :  and  there-  Devise  (H)  6. 

fore  the  will  of  a  papist  in  Ireland  was  held  to  be  avoided  by  a  P'*  '''•  ^"''^  "^'• 

subsequent  statute  made  in  that  kingdom,  which  enacts,  that  the  "'S^''"' 
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1  P.Wms. 
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2  Vern,  76. 
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1  Stra.  673. 
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Edmunds  v. 
Bird,  1  Ves. 
&B.  542.;   . 
and  see  6  Ves. 
172.  2  Ves.  & 
B.262. 

1  Abr.  Eq.  Ca. 
406.   Bransby 
V.  Keridge. 
iJSee  Jones  v. 
Jones,  7  Price 
063.    Triinlesto 
Mountain  v. 
Bennett, 


lands  of  papists  there  shall  not  be  devisable,  but  descend  in  gavel- 
kind. 

It  has  been  said,  that  wills  (of  personal  estates  only)  though 
gained  by  tiaud,  if  proved  in  the  spiritual  court,  are  not  to  be 
controverted  in  equity.     Thus  where  — 

A.  made  his  will,  and  thereby  gave  the  plaintiff  the  greatest 
part  of  his  personal  estate,  to  the  value  of  5000/.,  as  was  proved 
in  the  case:  but  one  jB.,  his  maid-servant,  had,  in  his  sickness, 
prevailed  on  him  (as  was  alleged)  to  make  another  will,  and  to 
marry  her  a  week  before  his  death,  when  he  lay  in  his  sick  bed, 
at  six  of  the  clock  at  night,  though  it  was  really  proved  by  two 
ministers,  that  she  was,  a  year  before,  actually  married  to  the 
defendant  M.,  and  was  then  his  wife ;  and  that  31.  procured  the 
licence  for  the  marriage  of -^.  to  B.  And  this  will  being  set  up 
by  M.,  executor  to  B.,  though  it  appeared  there  was  as  gross 
practice  as  could  be,  in  gaining  the  will,  the  testator  being  non 
compos,  both  at  the  time  of  making  this  will,  and  also  at  the  time 
of  his  supposed  marriage ;  and  that  in  his  health  he  knew  that 
M.  and  B.  were  married ;  and  that  B.  suppressed  the  first  will : 
yet  that  will  so  set  up,  being  proved  in  the  Prerogative  Court, 
and  the  matter  in  question  being  purely  relating  to  the  personal 
estate,  the  Lord  Chancellor  was  of  opinion,  that  whilst  that  pro- 
bate stood,  this  matter  was  not  exatninable  in  Chancery;  and 
though  the  fraud  was  fully  proved,  and  was  opened  to  him,  he 
would  not  hear  any  proofs  read,  but  dismissed  the  bill. 

So,  where  an  executor  proved  a  will  of  a  personal  estate, 
wherein  one  of  the  legacies  was  forged;  it  was  decreed,  that  the 
executor  had  no  remedy  in  equity,  but  ought  to  have  proved  the 
will,  with  a  special  reservation  as  to  that  legacy. 

But  though  wills  (of  personal  estates  only)  gained  by  fraud, 
and  proved  in  the  Spiritual  Court,  are  not  to  be  controverted  in 
equity,  yet  if  the  party  claiming  under  such  will  comes  for  any 
aid  in  equity  he  shall  not  have  it. 

It  has  been  determined  likewise,  that  the  courts  of  equity  can 
hold  plea  concerning  a  legacy,  and  likewise  concerning  the  devise 
of  the  residmim,  which  is  but  a  legacy :  and  they  may,  in  notorious 
cases,  decree  a  legatee,  who  has  obtained  a  legacy  by  fraud,  to 
be  a  trustee  for  another  ;  as  if  the  drawer  of  the  will  should  insert 
his  own  name  instead  of  the  name  of  a  legatee. 

II  And  where  a  strong  case  was  made  out  on  affidavits  of  the 
executor's  undue  influence  over  the  testatrix,  of  her  habitual  in- 
toxication, 4r.,  the  Court  of  Chancery  granted  an  injunction  to 
restrain  the  executor  claiming  under  the  will  and  under  an 
alleged  gift  inter  vivos,  from  converting  the  proj)erty  into  money.  |1 

But  it  has  been  decreed  in  the  House  of  Lords,  that  a  will  of 
a  real  estnte  could  not  be  set  aside  in  a  court  of  equity  for  fraud 
or  imposition,  but  must  first  be  tried  at  law  on  devisavit  vel  non, 
being  matter  proper  for  a  jury  to  inquire  into, 
n  V.  D' Alton,  1  Bligh.  R.  N.  S.  427-11 

II  On  an  issue  of  devisavit  vel  non,  directed  by  the  Court  of 
Chancery  to  try  the  validity  of  the  will  of  Mr.  Bennett,  tried  at 

the 
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the  bar  of  the  Court  of  Exchequer,  the  heu*  at  law  sought  to  set  ^  Cox's  R. 
aside  the  will  on  the  ground  of  weakness  in  the  testator,  and  ^^'^' 
dominion  exercised  over  his  mind  by  others.  It  appeared  that 
he  was  naturally  weak  and  childish,  and  drank  to  such  an  excess 
as  to  affect  both  body  and  mind,  and  was  under  the  influence  of 
the  devisee,  a  woman  for  whom  he  had  an  inclination.  The 
Chief  Baron  Eyre^  in  summing  up,  told  the  jury  there  was 
another  ground,  which,  though  not  so  distinct  as  actual  force, 
yet,  if  it  could  be  proved,  would  certainly  destroy  the  will ;  that 
is,  if  a  dominion  was  acquired  by  any  person  over  a  mind  of 
sufficient  sanity  to  general  purposes,  and  of  sufficient  soundness 
to  regulate  his  affiiirs  in  general,  yet,  if  such  dominion  were 
acquired  over  him  as  to  prevent  his  exercise  of  that  discretion, 
ifc  would  be  equally  inconsistent  with  the  idea  of  a  disposing 
mind ;  and  perhaps  the  most  probable  instance  of  such  a  do- 
minion being  acquired  was,  that  of  an  artful  woman,  like  the 
present,  having  taken  possession  of  a  man  and  subdued  him  to 
her  purpose.  The  case  must  turn  on  one  or  other  of  these 
grounds,  —  either  on  the  general  capacity  of  Mr.  B.  to  act  for 
himself  in  the  momentous  instance  of  making  his  will,  or  on  the 
ground  of  dominion  or  influence  acquired  over  him  by  the 
woman.  He  did  not  think  it  necessary  to  go  so  far  as  to  make 
a  man  absolutely  insane,  so  as  to  be  an  object  for  a  commission 
of  lunacy,  in  order  to  determine  the  question  whether  he  was  of 
sound  and  disposing  mind,  memory,  and  understanding.  A 
man,  perhaps,  might  not  be  insane,  and  yet  not  equal  to  the 
important  act  of  disposing  of  his  property  by  his  will.  His 
lordship,  on  the  whole,  thought  the  weight  of  evidence  in  favour 
of  the  plaintiff;  and  the  jury  found  accordingly  in  favour  of  the 
will.  II 
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Of  Actions  on  the  Case  for  Injuries  to  a  Man's  Person,  Property,  Right 
or  Privilege  :  And  herein,                                                                                    100 

1.  Where  an  Action    on    the   Case   ivill   lie   against    Officers  and 

Ministers  oj"  Justice.  110 

2.  Where  Case  ivill  lie  for  Torts  and  Injuries  committed  by  Per- 

sons  contrary  to  the  Duty  oj"  their  Trades  and  Callings.  114 
Where  an  Action  on  the  Case  will  lie  for  a  Nuisance  ;  and  therein  of  the 

Inconvenience  of  multiplying  Actions.  116 
Where  an  Action  on  the  Case  will  lie  for  a  Conspiracy,  and  oppressive 

Proceedings  in  Prosecutions  and  Suits  at  Law.  117 

Where  Case  will  lie  though  the  Party  injured  has  another  Remedy.  121 

Where  Case  will  lie  though  the  Wrongdoer  be  punishable  criminally.  123 

AFFIDAVIT.     Vol.  I.  Page  124. 

The  taking  and  filing  of  Affidavits.  124 

Where  an  Affidavit  is  necessary.  127 

Where  it  may  be  said  to  be  short  f.nd  defective.  129 

AGREEMENTS. 
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AGREEMENTS.     Vol.  I.  Page  130. 

Who  are  capable  of  contracting  and  binding  themselves  or  others  by 
their  Agreements.  Page  131 

Of  Agreements  which  are  good  in  Law,  and  will  be  decreed  in  Specie 
in  Equity  :  and  herein,  134 

1.  Of  unreasonable   Agreements,  and  such  as  may  he  said  to  be 

obtaiiied  by  Fraud  or  Circumvention.  id. 

2.  Of  voluntary  Agreements.  l^O 

3.  Of  the  Manner  in  which  they  are  to  be  performed.  14'3 
Of  Parol  Agreements,  or  such  as  may  be  said  to  be  within  the  Statute  of 

Frauds  and  Perjuries  :   and  herein,  Ho 
II 1.   OJ"  Agreements  mentioned  in  the   First,    Second,    and   Third 

Sections  of  the  Statute.  id. 

2.  Of  Agreements  mentioned  in  the  Fourth  Section  :  and  herein,  IIG 

1.  Of  Promises  by  Executors,  Administrators,  &c.  id. 

2.  Of  Promises  to  answer  for  the  Debt,  Default,  or  Miscarriage 

of  another.  147 

3.  Of  Agreements  in  consideration  of  Marriage.  149 

4.  Of  Contracts  for  Sale  of  Lands,  Tenements,  and  Heredita- 

ments. 152 

5.  Of  Agreements  not  to  be  performed  within  One  Year  from 

the  making  of  them.  155 

3.  OJ"  Agreements   mentioned  in    the    Seventeenth    Sectioii  :    and 

herein, 

1.  What  Agreements  are  within  the  Section.  156 

2.  Of  Acceptance  of  Goods,   and   part   Payment   within  the 

meaning  of  the  Section.  157 

3.  Of  the   Memorandum   in   Writing,  and   the  signing  by  the 

Party  to  be  charged,  or  by  an  Agent.  ||  159 

Of  Cases  where  Equity  decrees  specific  Performance  of  Agreements 
on  the  Ground  of  their  being  in  part  performed.  162 


ALIENS.     Vol.L  Page  164. 

Who  are  Aliens,  and  this  either  by  the  Common  Law,  or  by  Statute.  164 
Of  Naturalization  and  Denization,  the  Difference  and  Effect  of  them.  169 
Of  the  Disadvantages  which  Aliens  lie  under  by  our  Law.  172 
[How  far  the  Laws  of  this  Country  attach  upon  Aliens.]  178 
What  Actions  Aliens  may  maintain;  and  therein  of  the  Difference  be- 
tween an  Alien  Friend  and  one  whose  King  is  at  enmity  with  us.  180 
Of  Pleading  Alienage.  184 

AMBASSADORS.     Vol.  L  Page  185. 

AMENDMENT  AND  JEOFAIL.     Vol.L  Page  191. 

Of  Amendments  at  Common  Law.  191 

The  several  Statutes  of  Amendment  and  Jeofail.  195 

Whether  the  Statutes   of  Amendment  extend   to  the   King,   or  to  any- 
Criminal  Proceedings.  205 
In  what  Cases  the  Proceedings  in  Civil  Causes  are  amendable,  and  the 
Manner  thereof,  as  by  amending  one  Part  of  the  Record  by  another : 
and  herein, 

1.  Of 
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1.  Of  the  Original  Writ  and  Process.  Page  207 

2.  Of  the  Imparlance  Roll.  209 

3.  Of  the  Plea  Roll.  210 

4.  Of  the  Jury,  Process,  and  Nisi  Prius  Roll.  211 

5.  Of  the  Verdict.  213 
What  Defects  may  be  amended,  or  are  aided  after  Verdict ;  and  herein, 

1.  Of  the  Want  of  sufficient  Certainty  in  the  Plaintiff's  Declar- 

ation in  not  setting  forth  his  Cause.  214 

2.  Of  Repugnancy  and  Surplusage.  215 

3.  Of  Insufficiency  in  the  Defendant's  Bar.  216 

4.  Of  immaterial  and  informal  Issues.  id. 
Of  amending  the  Judgment.  218 
At  what  Time  the  Amendment  must  be  made ;  and  therein  of  Records 

removed  out  of  inferior  Courts,  and  the  paying  of  Costs.  221 
Where  Records  defaced  by  Design  or  Accident  will  be  set  right  and 

amended.  225 

[Of  Amendments  in  Equity.]  id. 

ANCIENT  DEMESNE.     Vol.  I.  Page  228. 

The  Nature  of  the  Tenure,  and  how  proved.  228 

Of  the  Privileges  annexed  to  Ancient  Demesne.  229 

How  it  may  become  Frank  fee.  230 

Where  Ancient  Demesne  may  be  pleaded,  and  the  Form  thereof.  232 

ANNUITY  AND  RENT-CHARGE.     Vol.  I.  Page  233. 

How  an  Annuity  or  Rent-charge  differs  from  other  Rents.  234 

What  shall  be  a  good  Grant  or  Creation  thereof.  235 

Of  the  Remedies  for  the  Recovery  of  an  Annuity.  238 
[Of  the  Provisions  made  by  the  Legislature  respecting  Life  Annuities.] 

And  herein,  242 

II 1.  In  what  Cases  a  Memorial  is  necessary.  243 

2.  Of  the  Form  and  Coiitents  of  it.  246 

3.  Of  vacating  and  setting  aside  Annuities.  \\  250 

APPEAL.     Vol.  I.  Page  253. 

Of  the  different  Kinds  of  Appeals ;  and  herein,  254 

1.  Of  an  Appeal  of  Death.  ^55 

2.  Of  Appeals  of  Larceny.  id. 

3.  Of  an  Appeal  of  Rape.  id. 

4.  Of  an  Appeal  of  Mayhem.  256 
In  what  Courts  an  Appeal  may  be  brought.  256 
Who  may  bring  an  Appeal.  257 
Within  what  Time  an  Appeal  must  be  brought.  258 
In  what  County  an  Appeal  must  be  tried.  id. 
How  the  Appellant  is  to  appeal  and  prosecute.  id. 
The  Form  of  the  Writ,  and  for  what  Faults  it  may  be  abated.  259 
The  Form  of  the  Declaration.  260 
Wliat  may  be  pleaded  in  Bar  to  an  Appeal.  261 
How  the  Appellant  is  to  be  punished  for  a  false  Appeal.  id. 

APPROVER.     Vol.  I.  Page  262. 

ARBITRAMENT 
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ARBITRAMENT  AND  AWARD.     Vol.  I.  Page  265. 

Tlie  Matter  in  Controversy.  Page  266 
The  Submission  ;  and  therein  of  the  different  Kinds,  and  the  Revocation 

thereof,  and  of  the  Stat.  9  «&  10  W.  3.  touching  Awards.  268 

The  Parties  to  the  Submission.  274« 

The  Arbitrators  or  Umpire.  277 
The    Award  itself,  or  final  Determination  of  the  Arbitrators  or  Umpire.     282 

1.  It  must  be  made  according  to  the  Submission.  id. 

2.  It  ought  to  be  certain.  289 

3.  It  ought  to  be  equal,  and  mutually  satisfactory.  293 

4.  It  must  be  of  a  Thing  laixful  and  possible.  296 

5.  It  must  be  final.  297 
The  Construction  and  Effect  of  the  Award ;  and  herein  of  the  Perform- 
ance thereof  300 

Of  the  Pleadings  in  Awards.  303 

[In  what  Cases  the  Performance  of  an  Award  may  be  compelled  by  an 
Attachment,  and  the  Course  of  Proceeding  to  be  taken  in  order  to 
obtain  it.  310 

Of  compelling  Performance  of  an  Award  by  Bill  in  Equity.  314 

In  what  Cases,  when,  and  in  what  Manner,  Awards  may  be  relieved 
against.]  316 

ASSAULT  AND  BATTERY.     Vol.  I.   Page  322. 

What  shall  be  said  to  be  an  Assault.  322 

What  shall  be  said  to  be  a  Battery.  323 

[In  what  Manner  they  are  to  be  charged.]  324 

In  what  Cases  they  may  be  justified,  and  what  pleas  may  be  pleaded  to 

them,  and  of  the  Manner  of  setting  forth  the  Justification.  id. 

In  what  Manner  they  are  to  be  punished.  329 

ASSIGNMENT.     Vol.  I.  Page  329. 


ASSISE.     Vol.  I.  Page  331. 

Of  the  Nature  of  an  Assise,  and  the  Form  of  the  Proceedings  on  it.  332 

In  what  Cases  an  Assise  lies.  334 

What  Seisin  is  sufficient  to  maintain  an  Assise.  id. 

How  the  Demandant  must  set  forth  his  Title.  335 

ASSUMPSIT.     Vol.  I.  Page  336. 

In  what  Cases  an  Assumpsit  is  the  proper  Action.  337 

What  Words  create  sufficient  Certainty  in  a  Promise.  351 

What  is  a  sufficient  Consideration  to  create  an  Assumpsit.  353 

Where  the  Consideration  shall  be  said  to  be  executed  or  continuing.  361 

Where  the  promise  shall  be  void,  the  Consideration  being  against  Law.  364 
Where  the  Consideration  and  Promise  shall  be  said  to  be  sufficiently  set 

forth  and  averred.  374 
||Where  indebitatus  assumpsit  lies,  and  where  the  Declaration  must  be 

special.  II  380 
What  may  be  pleaded  as  a  good  Discharge  and  Performance  of  the 

Promise.  384 

ATTORNEY. 
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ATTORNEY.     Vol.  I.  Page  392. 

Of  admitting  Persons  to  act  as  Attorneys,  and  the  Qualifications  neces- 

sarj^  for  such  Persons.  Page  393 

Who  may  appear  by  Attorney,  and  in  what  Cases.  402 

Of  retaining  an  Attorney,  what  shall  be  an  Appearance;  and  therein  of 

the  Warrant  of  Attorney.  404; 

Of  the  power  of  an  Attorney,  when  appointed  ;  and  the  Regularitj^  of  his 

Proceedings.  406 

Of  the  Determination  of  his  Power  ;  and  herein  of  dismissing  or  changing 

him.  408 

Of  his  Fees  and  Disbursements,  and  the  Remedy  for  the  Recovery  of 

them.  410 

Of  the  Privileges  which  an  Attorney  has.  421 

Of  Offences  and  Misbehaviour  for  which  he  is  punishable;  and  herein  of 

the  Form  of  the  Proceedings  against  him.  id. 

AUDITA  QUERELA.     Vol.  I.  Page  424. 

Wlio  may  be  relieved  by  Audita  Querela,  and  against  whom.  424 

In  what  Cases  an  Audita  Querela  will  lie.  426 

AUTHORITY.  Vol.  I.  Page  431. 

Where  an  Authority  shall  be  said  to  be  given  ;  and  herein  of  the  Con- 
struction of  the  Words  that  create  it.  432 
Who  are  capable  of  executing  an  Authority.  433 
Where  an  Authority  is  well  pursued  and  executed.  id. 
WHiere  an  Authority  cannot  be  transferred.  438 
When  it  shall  be  said  to  be  determined  and  revoked.  440 

BAIL  IN  CIVIL  CAUSES.     Vol.  L  Page  441. 

What  Persons  are  authorized  to  take  Bail ;  Hand  from  whom  and  in  what 

Form.  II  .  442 

In  what  Cases  Special  or  Common  Bail  is  required;  and  herein,  447 

1.  JVhat  the  Debt  must  amount  to  for  uhich  there  must  be  Special 

Bail.  ^  448 

2.  Where  the  Demand  is  uncertain,  and  sounds  only  in  Damages.      452 
[3.   Whether  a  Defendant  can  be  holden  to  Bail  twice  for  the  same 

Cause  of  Action.']  454 

4.  Whether  Bail  be  required  in  Actions  on  Penal  Statutes.  456 

5.  Of  Persons  that  are  not  required  to  put  in  Special  Bail.  457 

6.  Where  Special  Bail  is  required  on  removing  a  Cause  aid  of  an 

inferior  Jurisdiction  before  Judgment.  459 

7.  Of  putting  in  Bail  on  bringing  n  Writ  o/"  Error.  460 

8.  Common  Bail  in  what  Cases  necessary.                 _  463 
Where  Bail  shall  be  said  to  be  put  in  regularly  :  and  herein, 

1.  Of  the  Manner  of  putting  in,  excepting  to,  and  justifying  Bail.      466 

2.  To  what  Time  it  shall  have  Relation.  _  469 

3.  Where  a  different  Action  is  prosecuted  from  that  to  which  Bail 

was  given.  4/0 

4.  What  Defect  or  Irregularity  may  be  amended.  _  _     471 
Of  the  Proceedings  against  the  Bail,  and  what  they  may  plead  in  their 

Discharge.  ^^* 

[Of  the  Proceedings  on  the  Bail-Bond.]  478 
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BAIL  IN  CRIMINAL  CASES.     Vol.  I.  Page  483. 

In  what  Cases  it  is  grantable  by  a  Sheriff.  Page  483 

Where  by  a  Justice  of  the  Peace,  ||and  a  Constable  in  the  Metropolis. ||      485 

Where  by  Justices  of  Gaol  Delivery.  489 

Where  by  the  Court  of  King's  Bench.  id. 

Where  by  the  other  Courts  of  Westminster.  493 

[Wliere  by  the  House  of  Lords,]  494 

What  shall  be  said  to  be  sufficient  Bail.  id. 

The  Offence  of  taking  insufficient  Bail.  495 

The  Offence  of  granting  it  where  it  ought  to  be  denied.  id. 

The  Offence  of  denying,   delaying,   or  obstructing  it,  where  it  ought  to 

be  granted.  496 

In  what  Form  it  is  to  be  taken.  497 

What  shall  forfeit  the  Recognizance.  id. 

BAILIFF.     Vol.  I.  Page  498. 

Sheriffs'  Bailiffs.  499 

Bailiffs  of  Liberties  or  Franchises.  502 

Bailiffs  to  Lords  of  Manors.  504 

BAILMENT.     Vol.  I.  Page  505. 

Of  simple  Bailment,  jjor  Deposit  to  keep.H  505 

11  Of  Bailment  by  way  of  Pledge  ;  and  herein  of  Pawnbrokers,  jj  507 

Of  borrowing  and  other  Bailments.  _  512 

W'here  the  Thing  bailed  is  destroyed  or  deteriorated,  to  whom  is  the 
Loss,  and  to  whom  is  the  Remedy  :  jj  And  of  the  several  Degrees  of 
Care  required  from  various  Bailees. jj  514 

BANKRUPT.     Vol.  I.  Page  523. 

What  Kind  of  Trade,  Occupation,  or  Profession  a  Man  must  be  of,  or  of 
what  Nation,  before  he  can  be  adjudged  a  Bankrupt,  and  what  Acts 
he  must  do,  permit,  or  suffer,  which  will  make  him  one;   ||and  herein, 

1.  Of  the  Trading.  525 

2.  Of  the  Acts  of  Banhriiptcy.  _      _  537 

1.  Of  those  Acts  which  are  only  such  when  done  with  intent  to 

delay  or  defeat  Creditors.  id. 

2.  Of  those  Acts  which  are  Acts   of  Bankruptcy  without  re- 

ference to  the  Intent.]]  546 

Of  the  Commission  of  Bankrupt ;  and  herein  of  the  Creditors  who  may 

obtain  it,  and  wtiat  they  are  to  do  previous  thereto.  552 

Of  the  Commissioners,  their  Duty  ;  and  herein  of  the  Power  they  may 

exercise  over  the  Bankrupt,  or  others,  in  discovering  of  the  Bankrupt's 

Estate.  561 

Of  the  Assignees;  and  herein  of  the  Manner  and  Time  of  choosing  them, 

Ijof  their  Removal]]  and  Nature  of  their  Trust,  ]]  Rights,  and  Duties.]]      570 
Of  the  Creditors,  who  are  such  ;  and  herein  of  jn-oving  their  Debts.  577 

Of  the   Bankrupt's  Estate  and  Effects,   to  which  the  Commissioners  or 
Assignees  are  entitled,  when  it  shall  be  said  to  be  vested  in  them ;  and 

herein  of  fraudulent  Dispositions  by  the  Bankrupt.  608 

IJOf  Property  passing  to  the  Assignee  as  being  in  the  reputed  Ownership 

of  the  Bankrupt.  627 

Of 
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Of  the  Relation  to  the  Act  of  Bankruptcy  ;  and  to  what  Extent  it  is 

qualified.  Page  635 

Of  Actions  and  Suits  by  the  Assignees,  and  Evidence  therein.  |1  640 

Of  setting  otf,  submitting  to  Arbitration,  and  compounding  Debts  due  to 

the  Bankrupt.  647 

Of  the  Distribution  to  be  made  of  the  Bankrupt's  Estate.  653 

How  the  Bankrupt  is  to  demean  himself;  and  herein  of  the  Crime  in  not 
appearing,  and  discovering  his  Estate,  and  the  Privilege  he  is  to  enjo}'^ 
during  his  Attendance.  656 

Of  the  Surplus  of  the  Estate,  and  the  Allowances  to  be  made  to  the 
Bankrupt ;  and  herein  of  his  Discharge  and  Certificate.  659 

[Of  Partners.]  674 

BARGAIN  AND  SALE.     Vol.  I.  Page  680. 

Who  may  bargain  and  sell,  and  to  whom,  683 

What  may  be  bargained  and  sold  [and  how  a  Bargain  and  Sale  shall  be 

taken].  684 

In  what  Manner  a  Bargain  and  Sale  may  be  made ;  and  herein  of  the 

Words  to  be  made  use  of.  686 

Of  the  Consideration.  id. 

Of  the  Enrolment  :  And  herein,  687 

1.  The  Relation  betvoeen  the  Enrolment  arid  the  Deed.  id. 

2.  JVhat  Estates  are  to  he  enrolled  ;   and  herein  of  the  Exception 

as  to  Lands  in  Cities,  Boroughs,  &c.  690 

3.  The  Time  of  Enrolment.  id. 
The  Manner  of  pleading  Bargains  and  Sales.  id. 

BARON  AND  FEME.     Vol.  I.  Page  691. 

Who  are  esteemed  Husband  and  Wife;  and  herein  of  the  Legality  of 
the  Marriage,  and  Marriage  Contracts.  692 

Of  the  Power  given  the  Husband  by  Law  over  the  Person  of  his  Wife; 
and  herein  of  her  Remedy  for  any  Injury  done  by  him.  693 

Of  his  Interest  in  her  Estate  and  Property  :  And  herein, 

1.  0/the  Real  Estate  in  her  Right.  694 

2.  Of  her  Chattels  Real,  or  Leasehold  Interests.  695 

3.  Of  her  Personal  Estate  in  Possession,  and  Choses  in  Action.  700 
Of  the  Husband's  Right  to  Things  accruing  to  the  Wife  during  Coverture.  704 
Of  the   Wife's  Acts  and   Agreements  before  Marriage,  in  what  Cases 

revoked  and  made  void  by  the  Marriage.  706 

Where  the  Husband  shall  be  liable  to  the  Wife's  Debts  contracted  before 

Marriage  ;  and  herein  of  a  Wife  that  is  Executrix  or  Administratrix.  708 
Where  she  alone  shall  be  punished  for  a  Criminal  Offence;  and  where  the 

Husband  shall  be  answerable  for  what  she  does  in  a  Civil  Action,  710 

Of  her  Contracts  for  Necessaries ;  and  how  tar  the  Husband  is  bound  by 

such  Contracts.  713 

What  Acts  done  by  the  Husband  or  Wife,  alone  or  jointly  with  the  Wife, 

will  bind  the  Wife ;  and  herein  of  her  Agreement  or  Disagreement  to 

such  Acts  after  the  death  of  the  Husband.  724 

Where  the  Husband  and  Wife  must  join  in  bringing  Actions.  729 

Where  they  must  be  jointly  sued.  734 

Where  a  Wife  shall  be  considered  as  a  Feme  Sole;  [and  herein  of  her 

separate  Estate,]  736 

BARRATRY. 
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BARRATRY.     Vol.  I.  Page  744. 

Who  shall  be  said  to  be  a  Barrator.  Page  744 

Of  the  Form  of  the  Proceedings  against  such  an  Offender.  745 

How  punished.  id' 

BASTARDY.     Vol.  I.  Page  746. 

Who  are  Bastards.  747 

||0f  their  Capacities  and  Incapacities. II  756 

Where  Bastardy  is   to  be  tried,  and  the  Rules  concerning  such  Trial: 

And  herein  of  general  and  special  Bastardy.  758 

Of  Bastard  Eig7ie  and  Mulier  Pulme.  761 

How  Bastards  are  to  be  provided  for;   and  herein  of  the  Duty  and  Power 

of  Justices  of  the  Peace.  764 

Murdering  Bastards,  jjand  concealing  their  Birth. ||  773 

BIGAMY.     Vol.  I.  Page  774. 

BILLS  OF  SALE.     Vol.  L  Page  777. 

BILL  OF  EXCEPTIONS.     Vol.  I.  Page  778. 

BOROUGH-ENGLISH.     Vol.  I.  Page  782. 

BRIDGES.     Vol.  I.  Page  784. 

BURGLARY.     Vol.  I.  Page  795. 

What  Breaking  is  sufficient  to  constitute  this  Offence.  796 

W^hat  Entry.  798 

Whether  both  be  necessary.  id. 

What  shall  be  accounted  Night-time  for  that  Purpose.  _  id. 

In  what  Place  this  Offence  may  be  committed.  799 

Of  the  Intention  to  commit  some  Felony.  801 

How  this  Offence  is  punished,  and  the  Offender  excluded  his  Clergy.  801 

BY-LAWS.     Vol.  L  Page  802. 

Such  By-Laws  as  relate  to  the  appointing  and  electing  of  Members  of  a 

Corporation.  804 

Such  as  are  made  in  Restraint  of  Trade.  806 

Such  as  are  made  to  prevent  Nuisances.  809 

Such  as  affect  Strangers.  810 
Such  as  in  the  Frame  and  Make  of  them  are  void,  by  ordaining  a  Method 

of  enforcing  Obedience  to  them  contrary  to  Law.  811 


CARRIERS.     Vol.  U.  Page  1. 

What  Persons  come  under  the  Denomination  of  Carriers.  I 

In  what  Cases  a  Carrier  is  chargeable  for  a  Failure  in  his  Duty.  2.  776 

Of  his  Interest  in  the  Things  delivered  to  his  Charge.  7 

Of 
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Of  the  Regulations   Carriers   are    under  by  Acts   of  Parliament,   with 

respect  to  their  Carriages,  and  the  Prices  tiiey  are  to  take.         Page  8.  778 

CERTIORARI.     Vol.  11.  Page  9. 

Out  of  what  Court  it  issues  ;  and  therein  of  the  discretionary  Power  of 

the  Court  of  King's  Bench  in  granting,  denying,  and  filing  it.              9.  778 

To  what  Court  it  lies.                                                                                    13.  779 

Where  it  is  necessary,  or  the  Record  may  be  removed  without  it.  14 

What  the  Party,  who  applies  for  it,  must  do  before  it  is  granted.             id.  779 
Where,  by  acts  of  Parliament,  the  Court  of  King's  Bench  is  restrained 

from  granting  it.                                                                                             20.  780 

To  whom  it  ought  to  be  directed.  22 

How  far  it  is  a  Supersedeas  to  the  Court  below.  id. 

In  what  Manner  it  is  to  be  returned.                                                              23.  781 

Where  the  Record  shall  be  said  to  be  removed.  24 
Of  the  Proceedings  of  the  Superior  or  Inferior  Court  after  the  issuing 

out  of  the  Certiorari.  26 

CHAMPERTY.     Vol.  II.  Page  26.  781. 

CHARITABLE  USES  AND  MORTMAIN.   Vol.11.  Page31.782. 

Of  the  several  Statutes  prohibiting  to  purchase  in  Mortmain.  31 

Of  Things  exempt  from,  or  out  of  the  Statutes  of  Mortmain.  34 

What  is  a  good  charitable  Use  within  the  Statute  43  Eliz.                       36.  782 

What  is  a  superstitious  Use  to  which  the  King  is  entitled.  37 
How  charitable  Gifts  and  Dispositions  have  been  construed,   [and  how 

far  favoured  in  Equity.]                                                                               39.  783 
Of  the  Commissioners  of  charitableUses,  pursuant  to  the  Statute43  Eliz.  56.786 

Of  the  Statute  9  G.  2.  c.  36.  for  regulating  Devises  in  Mortmain,  S^c.   64.  790 

CHURCHWARDENS.     Vol.  II.  Page  70.  792. 

Of  the  Manner  and  Right  of  choosing  Churchwardens.                           72.  792 

Of  their  Interest  in,  and  Power  over  the  Things  belonging  to  the  Church. 

75.  793 

Of  their   Power  and  Duty  in  making  Rates  in  Matters  relating  to  the 

Church.  77 

Of  their  Power  and  Duty  in  making  Presentments,  and  hindering  Irreve- 
rence in  the  Church.  78 

Of  their  Accounts  ;  and  herein  of  Actions  brought  by,  or  against  them, 

and  the  Remedies  they  have  when  their  Time  is  expired.                    79.  793 

Of  the  Prohibition  against  their  supplying  Goods  to  the  Poor.  794 

COMMITMENTS.     Vol.  II.  Page  81. 

What  Kinds  of  Offenders  are  to  be  committed.                                         81.  795 

By  whom.  82 

To  what  Prison.  83 

What  is  to  be  done  previous  to  their  Commitment.  86 

What  ought  to  be  the  Form  of  the  Commitment.                                        id.  795 

At  whose  Charges  they  are  to  be  sent  to  Prison.  90 

To  what  Court  the  Commitment  is  to  be  certified.  91 

By  what  Means  the  Party  may  be  discharged  from  such  Commitment.  92 

COMMON. 
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COMMON.     Vol.  II.  Page  92.  796. 

Of  the  several  Kinds  of  Common  ;  and  herein, 

1.  Of  Common  Appendant.  Pag6  93 

2.  Of  Common  Appurtenant.  95.  796 

3.  Of  Common  in  Gross.  96 
4'.  Of  Common  pur  Cause  de  Vicinage.  97 

Of  the  Interest  of  him  who  is  Owner  of  the  Soil.  98 
Of  the  Commoner's  Interest  in  the  Soil ;  and  herein  of  the  Remedies  the 

Law  gives  him.  99.  796 

1.  Against  the  Lord  or  Oivner  of  the  Soil.  100.  id. 

2.  Against  the  other  Comynoners  i  and  herein  of  Admeasurement.      101 

3.  Against  Strangers.  102.  797 
Of  Approvement  and  Inclosure.  103.  id. 
Of  Apportionment  and  Extinguishment.  107 

CONDITIONS.     Vol.  11.  Page  108.  799. 

By  what  Words  created  in  a  Deed.  110.  799 

By  what  Woi'ds  created  in  a  Will.  112 
Of  the  Manner  of  creating  the  Condition,  and  at  what  Time  it  must  be 

annexed.  ^^* 
Where  the  Nature  of  the  Thing  will  admit  of  no  Condition,  but  must  be 

absolute.  113 

To  whom  the  Condition  may  be  reserved.  114'.  80O 

To  whom  it  shall  be  said  to  extend  to  be  bound  by  it.  115 

What  shall  be  said  a  Condition,  and  not  a  Covenant.  116 
What  shall  be  said  a  condition,  and  not  a  Limitation,  and  how  they  differ.   117 

Of  Conditions  precedent  and  subsequent.  121.  800 

Of  void  Conditions,  being  against  Law.  127.  id. 

Of  repugnant  Conditions,  130.  801 

Of  impossible  Conditions.  132 

Of  the  Effect  of  a  void,  illegal,  or  impossible  Condition.  133 
Of  the  Breach  of  the  Condition;  and  herein, 

1.  What  shall  he  a  Breach  thereof  134.   801 

2.  What  the  Party  must  do  to  entitle  him  to  the  Advantage  thereof; 

and  herein  of  Notice,  Request,  Tender,  and  Refusal.  137.  802 

3.  What  shall  be  a  Dispensation  therewith.  140.  id. 

4.  How  far  he,  "who  enters  for  a  Condition  broken  ^  is  reinstated  in 

his  former  Estate.  14^1 
Of  performing  the  Condition ;  and  herein, 

1.    What  Persons  may  perform  it.  14;* 

1.   To  whom  it  may  he  performed.  14'6 

3.  At  ivhat  Time  it  may  be  performed.  14!8 

4.  j^t  tvhat  Place  it  may  be  performed.  153 

5.  What  shall  he  said  a  sitfficient  Performance.  15* 
What  shall  excuse  the  Non-performance ;  and  herein, 

1.  Of  the  Act  of  God.  159 

2.  Of  the  Act  of  Law.  161 

3.  Of  the  Act  of  the  Party.  *c^- 
4-.  Of  the  Act  of  a  Stranger.  *64 


CONSTABLE.  Vol.  IL  Page  166,  803. 

How  chosen  and  appointed.  166.  803 

Who  are  obliged  to  serve.  169.  id. 

Vol.  VIII.  N  n                                                  Of 
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Of  their  Power  and  Duty  in  acting  without  any  Warrant  from  a  Justice 

of  the  Peace.  Page  171.  804 

Of  their  Power  and  Duty  in  executing  Warrants.  172.  805 

Of  their  Expences.  806 


COPARCENERS.     Vol.11.  Page  175.  807. 

The  Nature  and  Reason  of  such  Inheritance.                                          175.  807 

The  Nature  of  such  Estate,  in  respect  of  Actions  by  or  against  Parceners.  176 
Of  a  Partition,  when  the  Things  are  dividable  or  entire,  and  the  Manner 

thereof.  178 

Of  Partition  by  the  Writ  de  Partitionefaciendd.  184 

Of  Hotchpot,  and  the  Nature  and  Incidents  of  this  Kind  of  Partition.  id. 

Of  the  Nature  and  Incidents  of  the  Estate  after  Partition  made.  185 

COPYHOLD.     Vol.  11.  Page  187.  807. 

The  Nature  of  the  Tenure,  and  what  shall  be  deemed  Copyhold.        189.  807 
In  what  Respect  Copyholds  partake  of  the  Nature  of  Freehold  Lands.  190.  id. 
What  Acts  of  Parliament  shall  be  said  to  extend  to   Copyholds ;  and 
herein,  808 

1.  Of  the  Statute  De  Donis,  the  entailing  of  Copyholds  by  Custom, 

and  the  Manner  of  docking  such  Entails.  192 

2.  Ofsueh  Statutes  as  may  be  said  to  relate  to  them.  194 
Of  such  General   Customs   as  may  be  said  to  relate    to  all  Copyhold 

Estates.  197 

Of  particular  Customs  that  are  good,  and  peculiar  only  to  some  Copy- 
holds. 198.  808 
Of  granting  Copyhold  Lands  ;  and  herein, 

1.  What  Persons  may  make  good  Grants.  202.  id. 

2.  What  Acts  shall  destroy  the  Power  they  had  of  making  such 

Grants.  204 

3.  What  Things  may  be  granted  to  be  holden  in  Copyhold.        205.  808 

4.  Of  the  Operation  of  the  Grant,  and  the  Estate  and  Interest  that 

pass  thereby.  206 

Of  Surrenders,  Presentments,  and  Admittances;  and  herein, 

1 .  Of  the  Necessity   of  a    Surrender,  and  xuhere  the   Copyholder 

shall  be  said  to  be  in  before  Admittance.  208.  810 

2.  Where  the  Want  of  a  Surrender  will  be  supplied  in  Equity.  210.  id. 

3.  What  Persons  may  surrender.  213 

4.  What  Persons  may  accept  such   Surrenders,  and  make  Admit- 

tances. 215 

5.  What  Words  or  Acts  amount  to  a  Surrender.  id. 

6.  What  Acts  amount  to  an  Admittance.  216 

7.  Of  the  Constructio7i  to  be  made  when  the  Surrender,  Present- 

ment, and  Admittance  differ.  217 

8.  Of  the  Time  of  making  the  Surrender,  Presentment,  and  Admit- 

tance, and  where  they  shall  be  effectual,  though   any   of  the 
Parties  die  before  they  are  completed.  218.  811 

Of  the  Operation  of  the  Surrender  in  passing  the  Estate ;   and  herein, 

1.  Of  the  Person  to  take,  and  tvhat  shall  be  snffcient  Certainty  in 

the  Description  of  them.  219.  id. 

2.  What  shall  be  said  to  pass  by  the  Surrender.  220 

3.  What  Estate  or  Interest  passeth  by  the  Surrender.  id.  811 

4.  Of  the  Power  and  Authority  of  the  Lord  and  Steward;  and 

therein  of  the  Difference  of  their  Acts.  221.  812 


INDEX.  547 

Of  Fines  payable  by  Copyholders ;  and  herein, 

1.  Where  a  Fine  shall  be  said  to  be  due,  and  by  ixihomyandto  ivhom 

payable.  Page  222.  812 

2.  Ai  xv/iat  Time  and  Place  payable.  224 

3.  O/'the  Certainty  ajid  Reasonableness  of  the  Fine.  id.  812 
[4.  Remedy  for  the  Fine.']  225 

Of  the  Extinguishment  of  the  Copyhold;  and  herein, 

1.  Where  the  whole  Copyhold  shall  be  extinguished  or  suspended.  227.  813 

2.  Where  Part  only,  or  what  is  incident  to  it,  shall  be  extirtguished    228 
Of  Forfeiture  ;  and  herein, 

1.  Of  Forfeiture  for    Non-attendance   at    Court,   and  not  doing 

Service.  229 

2.  Forfeiture  for  Nonpayment  of  Rent.  230 

3.  Forfeiture  in  the   Copyholder's  taking   upon  him  to  dispose  qf  the 

Copyhold  and  make  Leases.  231.  813 

4.  Of  Forfeiture  in  committing    Waste ;   and  therein   of  the  Lord's  or 

Tenant's  Interest  in  the  Trees.  232.  813 

5.  Forfeiture  by  Inclosure.  233 

6.  Forfeiture  for  Treason  and  Felony.  id.   814 

7.  In  what  Cases  a  Forfeiture  of  Part  shall  be  a  Forfeiture  of  the 

Whole.  234 

8.  Who   shall   be   affected  by    a    Forfeiture,    or   take    Advantage 

thereof.  235 

9.  What  Persons  shall  be  excused  from  a  Forfeiture.  236 

10.  Where  the  Forfeiture  shall  be  said  to  be  dispensed  tvith.  237 
Copyhold,  where  and  how  to  be  sued  for  and  recovered.  id. 

CORONERS.     Vol.  II.  Page  239.  814. 

Of  the  Qualifications,  and  Manner  of  choosing  and  appointing  a  Coroner.      240 
In  what  Places  he  hath  Jurisdiction.  242 

Of  his  Authority  and  Duty  in  taking  Inquisitions.  243 

Of  traversing  and  quashing  such  Inquisitions.  246.  815 

Of  his  Power  as  to  bills  of  Appeal,   Appeals  of   Approvers,   and   the 

Abjuration  of  a  Felon.  247 

Where  the  Act  of  one  Coroner  shall  be  as  effectual  as  if  done  by  all.  248 

Of  the  Fees  that  he  may  lawfully  take.  249.  815 

Of  discharging  him,  and  for  what  Misdemeanours  punished.  250.  id. 

CORPORATIONS.     Vol.11.  Page  252.  815. 

Of  the  Nature  and  different  Kinds  of  Corporations.  252 

By  whom  and  in  what  Manner  created.  253.  815 

Of  the  Names  of  Corporations.  255 

1.  Of  the  Name  in  its  Creation.  id. 

2.  How  far  it  may  be  varied  from  in  Grants  by  or  to  a   Cor- 

poration. 256.  817 

3.  How  far  it  may  be  varied  from  in  Pleading  and  Judicial  Pro- 

ceedings. 258 

What  Things  are  incident  to  a  Corporation.  260 

How  Corporations  differ  from  natural  Persons.  262 

1.  Of  Grants  made  by  and  to  them.  id. 

2.  How  they  are  to  sue  and  be  sued.  263.  817 

3.  What  Things  they  may  do  ivithout  Deed.  265.  id. 

4.  What  Things  they  may  take  in  Succession.  266 

5.  Where  they  shall  be  liable  in  their  natural  Capacities.  267 
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6.  \_0f  the  Qualifications   requisite  to   Members   and  Officers  of 

Corporations.  Page  268.  818 

7.  Of  the  Concurretice  required  in  corporate  Acts.  269.  id. 

8.  Of  the  Regularity  of  their  Proceedings.  270.  819 

9.  Of  the  Election  and  Amotion  of  the  Members.  274.  id. 
How  they  are  visited.]  281 
Of  the  Dissolution  of  Corporations.  285.  824 

COSTS.     Vol.  II.  Page  287.  824-. 

Of  the  first  Introduction  of,  and  giving  the  Plaintiff  Costs  de  incre- 
mento.  288 

In  what  Cases  the  Plaintiff  shall  have  no  more  Costs  than  Damages  :  and 
herein, 

1.  Of  Actions  of  Trespass,  tvhere  the  Right  of  Freehold  or  Inherit- 

ance may  come  in   Question,  as  also  of  ivilful  and  malicious 

Trespasses.  289.   824 

2.  Of  Act io?is  of  Slander.  297.  825 

3.  Of  Actions  of  Assault  and  Battery.  298.  id. 
Where  the  Costs  shall  be  doubled  or  trebled.  SOO.  id. 
Of  awarding  the  Defendant  his  Costs.  302.  827 
What  Persons  are  entitled  to  or  exempted  from   paying  Costs ;    and 

herein, 

1.   Of  Executors  and  Administrators.  314.  829 

2-   Of  Officers  and  Ministers  of  Justice.  317 

3.  Of  Informers,   and  ivhere  the  Prosecution   may  be  said  to  be 

carried  on  at  the  Suit  of  the  King.  318.  830 

4.  Of  Paupers.  320 
Of  Costs  in  Replevin.  id. 
Of  Costs  in  a  Writ  of  Error.  323.  830 
[Of  Costs  in  a  feigned  Issue.]  326 
||0f  Costs  in  Actions  on  Judgraents.[|  327 
Of  Costs  in  the  several  Steps  and  Proceedings  of  a  Cause.  328.  831 
Costs  how  assessed  or  taxed.  332.  832 

COVENANT.     Vol.  II.  Page  336.  833. 

The  Manner,  and  by  what  Words  an  express  Covenant  is  created.  338 

Covenants  created  by  Implication  of  Law.  341.  833 

Where  an  Action  of  Covenant  is  the  proper  Remedy.  344 

Where  there  are  several  Parties;  and  herein  of  joint  Covenants.  345.  834 

Covenants  Real  and  Personal  ;  and  herein  to  whom  they  shall  extend  : 

1.  Covenants  which  shall  extend  to  the  Heir  or  Executor,  so  as  to 

hind  them,  though  not  expressly  named.  347.  835 

2.  Covenants  which  the  Heir  or  Executor  may  take  Advantage  of    id.  id. 

3.  Where   an  Assignee   shall    be    bound   by  the   Covenant    of  the 

Assignor.  349.  id. 

4.  Where  the  Assignor  cojitinues  still  liable.  352.  id. 

5.  Where  an  Assignee  shall  take  advantage  of  a  Covenant.  353.  id. 

6.  Covenants  ivhich  bind  by  force  of  the  Statute  32  H.  8.  c.  34.  355 
How  Covenants  are  to  be  construed.  356.  836 
Where  the  principal,  and  all  auxiliary  Covenants,  shall  be  said  to  be  void 

and  extinguished.  364 

What  shall  be  deemed  a  Breach,  or  construed  a  good  Performance.  366.  842 
Where  the  Breach  shall  be  said  to  be  well  assigned.  368.  id. 

Where  the  Performance  shall  be  said  to  be  well  set  forth  and  pleaded.        375 
What  may  be  pleaded  in  Bar  to  the  Action.  379.  84-2 
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COURTS,  AND  THEIR  JURISDICTION  IN  GENERAL. 

Vol.  II.      Page  383.  845. 

The  Nature  and   Original  of  our   Courts,  and  by  what  Authority  con- 
stituted. Page  384 
The  Judges  and  Persons  exercising  a  Jurisdiction.  387 
What  determines  their  Jurisdiction  and  Authority.  389 
Their  Division,   and   the   Subordination  of  one  Court  to  another;    and 
herein, 

1.  In  general,  the  several  Kinds  of  Courts  tvhich  exercise  a  Juris- 

dictio7i.  391 

2.  Such  as  are  of  Record  or  not.  392 

3.  How  iyiferior  Courts  must  claim  their  Jurisdiction  ;  and  herein 

oj" Pleading  to  the  Jurisdiction,  and  demanding  Conusance.         393 

4.  Where  it  must  appear  that  inferior  Courts  have  a  Jurisdiction.      396 
What  Is  incidental  to  all  Courts  in  general.  399.  845 

COURT  OF  PARLIAMENT.     Vol.  II.  Page  400.  845. 

Of  the  Original  and  Antiquity  of  Parliaments.  401 

Of  the  Persons  of  whom  it  consists.  406 

Of  the  Manner  of  their  Summons  and  assembling.  418 
Of  Elections;  and  herein, 

1.  Of  the  Electors,  and  their  Qualifications.  423.  846 

2.  Of  the  Elected,  and  their  Qualifications.  427.  847 

3.  Of  the  Duty  of  Returning  Officers,  and  the  Remedies  against 

them;  [^and  herein  f  the  Mode  of  proceeding  upon  Complaint 
of  undue  Elections.']  433 

Of  the  Method  of  passing  Bills.  436 

Of  the  Continuance,  Adjournment,  Prorogation,  and  Dissolution  of  the 

Parliament.  .  441 

Of  the  Jurisdiction  of  the  House  of  Lords.  446 

COURT  OF  CHANCERY.     Vol.  II.  Page  447. 

As  an  Officiyia  Brevium,  out  of  which  all  original  Writs  flow.  448 
As  an  ordinary  and  limited  Court,  proceeding  according  to  Law,  com- 
monly called  the  Petty-Bag.  450 
As  an  extraordinary  Court,  proceeding  according  to  Equity  ;  and  herein, 

1.  Of  its  original  Jurisdiction.  451 

2.  What  Jurisdiction  it  exercises  at  this  Day.  454 

COURT  OF  KING'S  BENCH.     Vol.  IL  Page  456.  847. 

Of  the  Jurisdiction  of  the  Court  of  King's  Bench  ;  and  herein, 

1.  Of  its  Jurisdiction  in  Criminal  Matters.  456 

2.  Of  its  Jurisdiction  in  Civil  Causes,  458 

3.  Of  its  Jurisdiction  in  reforming  and  keeping  Inferior  Jurisdic- 

tions within  their  proper  Bounds.  459 

How  far  its  Presence  suspends  the  Power  of  all  other  Courts.  460 

Of  the  Form  of  its  Proceedings.  id. 

COURT  OF  COMMON  PLEAS.     A^ol.  II.  Page  46L 
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COURT  OF  EXCHEQUER.     Vol.  II.  Page  462.  850. 

Of  the  Nature  and  Antiquity  of  this  Court.  Page  463 

In  what  Cases  it  has  a  Jurisdiction.  id.  850 

Of  the  Manner  of  its  Proceedings.  467.  852 

COURT  OF  THE   CONSTABLE    AND    EARL    MARSHAL. 

Vol.  II.  Page  468.   853. 

The  Manner  of  holding  this  Court ;  and  herein,  whether  it  can  be 
holden  by  Commission,  by  the  Earl  Marshal  only ;  and  whether  it  may 
be  prohibited  if  it  exceeds  its  Jurisdiction.  469 

In  what  Cases  it  has  a  Jurisdiction.  470.  853 

The  Form  and  Manner  of  its  Proceedings.  471 

OF    THE    COURT    OF   THE   JUSTICES    OF    OYER    AND 
TERMINER,  AND  GAOL-DELIVERY.    Vol.  II.  Page  471. 

Of  the  Manner  of  authorizing  Commissioners  of  Oyer  and  Terminer,  and 

Gaol-Delivery  ;  and  herein  of  the  Determination  of  their  Power.  472 

Of  their  Jurisdiction  when  appointed.  473 

Of  the  Form  of  their  Proceedings,  and  holding  their  Courts.  474 

OF   THE   COURT   OF   THE   JUSTICES    OF   ASSIZE   AND 
NISI  PRIUS.     Vol.  II.  Page  475.  854. 

OF  THE  COURT  OF  SESSIONS   OF  JUSTICES   OF   THE 
PEACE.     Vol.  II.  Page  476. 

OF  THE  ECCLESIASTICAL  COURTS.     Vol.11.  Page  478. 

The  several  Ecclesiastical  Courts  which  exercise  a  Jurisdiction  ;   and 
herein, 

1.  Of  the  Court  of  Convocation,  479 

2.  Of  the  Court  of  Arches.  480 

3.  Of  the  Prerogative  Court.  id. 

4.  Of  the  Court  of  Audience.  481 

5.  Of  the  Court  of  Faculties.  id. 

6.  Of  the  Court  of  Peculiars.  482 

7.  Of  the  Consistory  Courts.  id. 

8.  Of  the  Court  of  the  Archdeacon.  id. 

9.  Of  the  Court  of  Delegates.  483 
10.   Of  the  Court  of  Commissioners  of  Revieto.  484 

Of  appealing  from  an  inferior  to  a  superior  Court.  485 

Of  citing  one  out  of  his  own  Diocese ;  and  herein  of  the  Boundaries  of 
their  Jurisdiction. 

In  what  Cases  the  Ecclesiastical  Courts  are  allowed  to  have  a  Jurisdic- 
tion. 489.  854 

Hovy  they  are  to  proceed  as  to  those  Matters  in  which  they  have  a  Juris- 
diction, otherwise  will  be  controuled  by  the  Temporal  Courts.  493 

OF  THE  COURT  OF  ADMIRALTY.     Vol.  IL  Page  495.  855. 

To  what  Places  the  Jurisdiction  of  the  Admiralty  is  confined.  496.  855 

To 
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To  what  Tilings  its  Jurisdiction  extends ;  and  herein  of  such  Matters 
as  arise,  partly  on  Sea,  and  partly  on  Land.  Page  4i9S 

To  what  Contracts  its  Jurisdiction  extends  ;  and  herein  of  Contracts 
made  on  the  Sea.  500 

To  what  Crimes  and  Offences  its  Jurisdiction  extends.  503 

By  what  Law  it  proceeds  ;  and  the  Form  of  such  Proceedings.  505  855 

OF  THE  MARSHALSEA   AND   PALACE   COURT.    Vol.  IL 

Page  509. 

COURTS  PALATINATE.     Vol.  II.  Page  511.  861. 

OF  THE  ROYAL  FRANCHISE  OF  ELY.     Vol.11.   Page  515. 

COURTS  OF  THE  FOREST.     Vol.  IL  Page  516. 

1.  The  Justice  Seat.  517 

2.  The  Swainmote  Court.  519 

3.  The  Court  of  Attachments.  521 

OF  THE  SHERIFF'S  TORN.     Vol.  II.  Page  523. 

The  Manner  of  holding  this  Court.  524 

What  Persons  owe  Suit  to  it.  id. 

In  what  Cases  it  has  a  Jurisdiction.  525 

Of  the  Form  of  its  Proceedings.  528 

OF  THE  COURT  LEFT.     Vol  II.  Page  529. 

OF  THE  COUNTY  COURT.     Vol.  IL  Page  531. 

OF  THE  HUNDRED  COURT.     Vol.  IL  Page  532. 

OF  THE  COURT-BARON.     Vol.  IL  Page  533. 

COURTS  OF  THE  CINQUE  PORTS.     Vol.  IL  Page  535. 

OF  THE  COURTS  OF  THE  STANNARIES.     Vol.  IL 

Page  538. 

OF  THE  COURT  OF  COMMISSIONERS  OF  SEWERS. 
Vol.  1 1.     Page  539.  864. 

COURT  OF  PIPOWDERS.     Vol.  IL  Page  544. 

OF  THE  COURTS  IN  LONDON.     Vol.  II.  Page  545. 

CURTESY  OF  ENGLAND.     Vol.  II.  Page  548. 

What  Persons  may  be  Tenants  by  the  Curtesy  ;  what  not.  550 

Of  what  Sort  of  Inheritance  this  Estate  is  allowable ;  of  what  not.  id. 

What  Estate  the  Wife  must  have  to  let  in  the  Husband  to  be  Tenant  by 
the  Curtesy  ;  and  herein 

1.  The  descendible  Quality  of  such  Estate.  554; 

"N  n  4  2.   T/ie 
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2.  The  Seisin  of  the  Wife  thereof.  Page  554- 

3.  When  this  Estate  and  Seisiji  is  to  begin,  and  hota   long  it  must 

continue.  551 

Of  the  Husband's  Title  being  initiate  by  having  of  Issue,  and  to  what 
Purposes  ;  and  herein, 
V        1.   What  Sort  of  Issue  this  must  be.  560 

2.  When  it  must  be  born.  id. 

3.  What  it  7nust  do  to  entitle  the  Husband  to  be   Tenant  by  the 

Curtesy.  id. 

The  Nature  and  Quality  of  such  Tenancy  by  Curtesy  :  561 

1.  With  respect  to  the  Estate  itself.  id. 

2.  With  respect  to  the  Privity  betxueen  him  and  the  Heir.  id. 
By  what  means  this  Title  may  be  prevented  and  destroyed.  562 

CUSTOMS.     Vol.  II.    Page  563.  865. 

Of  the  Commencement  and  Length  of  Time  necessary  to  establish  a 

Custom.  564' 

What  Persons  are  affected  with,  or  bound  by  a  Custom.  565 

Of  such  Customs  as  are  against  the  Rules  of  the  Common  Law,  yet,  not 
being  unreasonable  in  themselves,  are  good,  and  from  the  Conve- 
niency  of  them,  bind  in  particular  Places.  566.  865 

Where,  from  the  Benefits  accruing  from  them,  they  shall  bind.  571 

Where,  from  the  Certainty  or  Incertainty  of  them,  they  shall  be  deemed 

good,  or  void.  573 

How  to  be  construed ;  and  to  what  Things  a  Custom  shall  be  said  to 

extend.  575.  866 

Custom,  how  destroyed.  576 

Of  the  Manner  of  alleging  and  pleading  a  Custom.  577 

CUSTOMS  OF  LONDON.     Vol.  IL  Page  573.  866. 

Of  the  Customs  o?  London  in  general.  579.  866 

Of  the  Custom  of  London  in  respect  to  Orphans.  582 

Of  the  Custom  of  London  in  respect  to  a  Freeman's  Estate  ;  and  herein, 

1.  What  shall  be  esteemed  such  aji  Estate  as  ivill  be  subject  to  the 

Custom,  and  what  Dispositioyi  a  Freeman  may  malie  thereof.      583 

2.  Of  the  Children  s  Part,  and  herein  of  Survivorship,  Advance- 

ment, and  bringing  into  Hotchpot.  586 

3.  Of  the  Wife's  Part,  and  ivhat  shall  bar  her  thereof  589 
4-.   Of  the  Legatory,  or  dead  Mans  Share.  590 

Of  the  Custom  of  London,  as  it  relates  to  Feme  Coverts.  591 

As  it  relates  to  Masters  and  Apprentices.  592 

As  it  relates  to  Landlords  and  Tenants.  id. 

Of  the  Customs  of  London  which  are  in  furtherance  of  Justice,  and  for 

the  more  speedy  Recovery  of  Debts.  593 

Of  the  Custom  of  Foreign  Attachment ;  and  herein, 

1.  Of  the  Nature  of  the  Debt  or  Didy  •which  may  be  attached.  id. 

2.  In  whose  Hands,  and  at  what  Time  the  Attachmetit  may  be  made.  596 

3.  Of  the  Form  of  the  Proceedings  in  a  Foreign  Attachment.     597-  866 

DAMAGES.     Vol.  IL  Page  599.  867. 

In  what  Actions  the  Party  shall  recover  Damages.  600 

What  Persons  are  entitled  to,  or  shall  recover  Damages.  601.  867 

Against  whom  Damages  shall  be  recovered.  id. 

Of  assessing  the  Damages  ;  and  herein, 

1 .  Of  the  Quantum  of  the  Datnages  the  Jury  may  give.  602.  867 

2.  Whether  they  may  give  more  than  the  Plaintiff'  has  declared  for.  603 

3.  Musi 
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3.  Must  be  assessed  pursuant  to  the  Plaintiff's  Right,  or  the  Injury 

he  has  received  ;  and  herein  of  assessing  entire  Damages.  Page  604 

4.  Where  to  be  assessed  jointly  or  severally,  ivhere  there  are  several 

Defendants.  608 

Where  the  Court  may  increase  or  mitigate  the  Damages.  611 

Of  the  Manner  of  assessing  and  recovering  Damages.  614'.  869 

DEBT.     Vol.  II.  Page  616.  870. 

In  what  Cases  an  Action  of  Debt  will  lie.  617.  S70 

At  what  Time  it  shall  be  said  to  have  accrued.  619 

Who   may  bring   Debt ;    and   herein,  of  the  Privity   of  Contract  and 

Estate.  620 

Against  whom  it  may  be  brought.  623 

Where  Debt  is  the  proper  Action,  and  not  Covenant,  Case,  S^c.  625 

Of  the  Manner  of  bringing  the  Action,  and  where  it  must  be  brought  in 

the  Debet  &;  Detinet,  or  Detinet  only.  626.  870 

Of  the  Extinguishment  of  the  Debt,  and  pleading  in  Bar  thereof.  629.  id. 

DEODAND.     Vol.  II.  Page  632. 

DESCENT.     Vol.  II.  Page  634.  871. 

Of  Lineal  Descent;  and  herein  of  the  Exclusion  of  the  ascending  Line.  635 

Of  Collateral  Descent.  637 
Of  the  Half-Blood,  and  the  Possessio  Fratris.                                             id.  871 

Of  Descents  according  to  Custom.  641 
Where  a  Person  shall  be  said  to  take  by  Purchase,  and  not  by  Descent.  643.  871 

Of  a  Descent,  its  Operation  to  take  away  an  Entry.  648 
In  what  Cases  the  Entry  of  the  Disseisee  may  be  lawful  notwithstanding 

a  Descent.  651 

Whose  Entry  is  preserved  notwithstanding  a  Descent.  655 
How  the  Entry  may  be  preserved  by  continual  Claim  ;  and  herein, 

1.  Of  the  Nature  of  continual  Claim,  and  the  Effects  of  it.  656 

2.  What  is  necessary  to  a  continual  Claim  to  make  it  effectual.  651 

3.  The  Time  in  vohich  it  is  to  be  made.  658 

DETINUE.     Vol.11.  Page  661. 

By  and  against  whom  Detinue  lies.  662 

For  what  Things  it  may  be  brought.  663 

(jThe  Pleadings  and  Evidence.  664- 

The  Judgment.  II  id. 

DEVISES.     Vol.  IL  Page  664. 

DISCONTINUANCE.     Vol.  IL  Page  665.  872. 

Of  Discontinuances  made  by  Ecclesiastical  Persons.  666 

Made  by  Tenants  in  Tail.  657 

By  Husbands  seised  in  Right  of  their  Wives.  670 

Of  Discontinuances  by  Women  of  Lands  of  the  Gift  of  their  Husband, 

or  his  Ancestor.  672 

What  Estate  or  Interest  may  be  discontinued.  675.  872 

By  what  Act  or  Conveyance  a  Discontinuance  may  be  made,  and  the 

Effect  thereof.  577 

DISSEISIN. 
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DISSEISIN.     Vol.  II.  Page  678. 

What  Acts  amount  to  a  Disseisin.  Page  678 

What  Persons  are  capable  of  committing  such  Disseisins.  688 

DISTRESS.     Vol.  II.  Page  689.  872. 

Who  may  distrain.  691.  872 

What  Things  may  be  distrained.  695.  873 

Of  the  Manner  of  distraining  as  to  Time  and  Place.  699.  87-4 

Of  the  Distress  when  seised ;   and  herein,  of  the  Distrainer's  Interest 

therein,  and  what  he  is  to  do  therewith.  700.  876 
Where  a  Distress  shall  be  said  to  be  wrongful  and  excessive ;  and  herein 

of  the  Remedy  which  the  Party  injured  hath.  706.  id. 

Of  distraining  Things  Damage-feasant.  707.  877 

Of  Distresses  for  Amercements.  708 

DOWER  AND  JOINTURE.     Vol.11.  Page  710.  877. 

Who  may  have  Dower,  and  who  not ;  and  herein  of  the  Age,  and  other 

Disabilities  of  the  Husband  or  Wife.  712 

Of  what  Estate  a  Woman  may  have  Dower.  715.  877 

1.  Of  the  Quarantine.  id. 

2.  Of  the  different  Kinds  of  Inheritances.  id. 

3.  Of  the  Nature  and  Quality  of  such  Estate,  ichether  sole,  Joint, 

or  in  common.  718 

4.  Of  its  Continuance  ;  tvherein,  of  Estates  conditioJial,  suspended, 

determined,  or  extinguished ;  aiid  herein   of  Rettiitter  to  the 
Heir,  and  Recoveries  hy  Title  Paramount.  722 

5.  Of  the  Value  and  Improvement  of  the  Husband's  Estate,  either 

in  his  Lifetime,  or  after  his  Death.  724 

Of  the  Things  requisite  to  the  Consummation  of  Dower,  viz.  Marriage, 
Seisin,  and  the  Death  of  the  Husband.  724 

1.  Of  the  Marriage,  hoxv  long  it  must  continue  ;  and  herein  of  the 

several  Sorts  of  Divorces.  id. 

2.  Of  the  Seisin,    either  in  Fact  or  in  Law ;    and  herein  of  the 

Seisin   in  Fact,   as   it   is  continuing,  or  not  continuing,    as 

instantaneous.  726 

3.  Of  the  Death  of  the  Husband.  728 
Of  the  Assignment  of  Dower.  729.  877 

1.  By  uihat  Persons.  id. 

2.  Of  the  Manner ;   and  herein  of  assigning  it   by   Metes   and 

Bounds,  &c.  "  730 

3.  By  what  Court.  _  732 
Where  the  Wife  shall  have  her  Election  to  be  endowed  of  one  Thino-  or 

another,  and  where  of  both  :  And  herein  of  Endowment  de  novo,  and 
the  Dos  de  Dote.  734 

What  shall  be  a  Bar  of  Dower,  and  what  not ;  and  herein  of  Acts  done 
or  suffered  by  the  Husband  solely,  or  by  the  Husband  and  Wife 
jointly,  or  by  the  Wife  solely,  either  during  the  Coverture,  or  after: 
And  herein  of  Elopement,  and  Detinue  of  Charters,  or  Heir.  736.  878 

Of  Jointures;  and  herein  of  their  Origin  ;  the  Statute  of  27  H.8. ;  and  the 
Rules  to  be  observed  so  as  to  make  them  an  effectual  Bar  of  Dower.  744.  878 

1.  The  Estate  must  take  Effect  immediately  after  the  Death  of  the 

Husband.  746 

2.  It  must  be  for  Term  of  the  Wife's  Life  or  greater  Estate.  id. 

3.  It 
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3.  It  must  be  made  to  herself,  and  not  to  others,  in  Trust  for  her.  Page  Yi? 

4.  It  must  be  in  Satisfaction  of  her  tvhole  Dotver.  id. 

5.  It  must  be  expressed  to  be  in  Satisfaction  of  her  Doxver ;  and 

therein  hoiv  for   a   collateral  Recompence  shall  be  a  Bar   of 
Dower  or  Jointure.  748 

6.  It  must  be  made  during  Coverture.  749 
How  far  the  Wife's  own  or  her  Husband's  Acts  may  defeat  her  of  her 

Jointure.  752 

How  far  a  Jointress  is  entitled  to  the  Aid  of  a  Court  of  Equity.  753 

Where  the  Wife  shall  hold  her  Dower,  subject  to  the  Charges  of  her 
Husband,  and  where  not ;  and  herein  of  the  Privileges  of  Tenant  in 
Dower,  and  the  Nature  of  her  Estate  as  to  Alienations  made,  or  Actions 
brought  by  or  against  her.  754 

To  whom  the  Tenant  in  Dower  shall  be  attendant,  and  by  what  Services.  756 
Of  the  Proceedings  and  Damages  in  Dower  unde  nihil  habet.  756 

Of  the  Admeasurement  of  Dower.  765 

Of  the  other  Species  of  Dower.  766 

1.  By  Custom.  id. 

2.  Ad  ostium  Ecclesice.  769 

3.  Ex  assensu  Patris.  id* 

4.  De  la  plus  belle.  770 

DURESS.     Vol.  II.  Page  771. 

For  what  Duress  or  Degree  of  Restraint  or  Terror,  a  Man  shall  avoid  his 

Deed  or  Contract.  771 

On  whom  and  by  whom  the  Duress  must  be  committed.  773 

What  Contracts  or  Securities  may  be  thus  avoided.  774 

The  Manner  of  avoiding  them.  775 


EJECTMENT.     Vol.  III.  Page  1.  809. 

Of  the  Nature  of  the  Action,  and  Ancient  Manner  of  Proceeding  in 
Ejectment.  2.  809 

Of  the  Modern  Manner  of  commencing  and  proceeding  in  Ejectment ; 
and  herein, 

1.  Of  serving  the   Declaration,   Notice  to  the  Tenant  in  Posses- 

sion, and  entering  into  the  common  Rule.  4 

2.  Of  addi7ig  proper  Pai'ties.  8 

3.  Of  the  Costs.  9 
In  what  Case  the  Ancient  Form  is  still  to  be  adhered  to.  11 
Of  the  Declaration  in  Ejectment ;  and  herein, 

1.  Of -what  Things  an  Ejectment  ivill  lie.  13 

2.  What  shall  be  a  siifficient  Description  thereof.  15.  811 

3.  Of  the  Demise  and  Ris^ht  of  Entry  in  the  Lessor  of  the  Plain- 

tiff, and  of  the  Ouster.  20.  id. 

Of  the  Plea  and  General  Issue  in  Ejectment.  28 

Of  the  Verdict  and  Judgment  in  Ejectment.  29 
Of  the  Writ  of  Execution  ;  and  herein, 

1.  Of  the  Time  ivhen  the  Writ  is  to  be  sued.  32.  816 

2.  Hoiv  the  Writ  is  to  be  executed.  33 

3.  Hovo  the  Plaintiff  is  to  be  quieted,  and  what  Relief  he  has  where 

his  Possession  is  disturbed.  35 

Of  the  Mesne  Profits,  and  how  to  be  recovered.  37 

Of  bringing  a  new  or  second  Ejectment.  40 

ELECTION. 
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ELECTION.     Vol.  III.  Page  43.  816. 

In  what  Cases  an  Election  is  given.  Page  43 

To  what  Person  ;  and  herein  of  him  that  is  to  do  the  first  Act.  45 

Where  it  shall  be  said  to  continue,  or  be  determined.  46 

What  shall  be  said  a  sufficient  Election.  49 

II  Where  a  Party  shall  be  put  to  his  Election,  or  not.||  50.  816 

ERROR.     Vol.  III.  Page  54.  818. 

In  what  Cases  a  Writ  of  Error  will  lie ;  and  herein, 

1.  In  tvhat  Cases  a   Writ  of  Error  is  the  proper  Remedy  to  he 

relieved  against  an  errotieous  Judgment.  56.  818 

2.  On  tvhat  Judgments  a  Writ  of  Error  xvill  lie.  59 

3.  In  what  Court  the  Judgment  must  be  given  on  "which  a  Writ  of 

Error  xvill  lie.  62 

Who  may  bring  a  Writ  of  Error,  and  against  whom ;  and  herein  of  the 

Persons  necessary  to  be  made  Parties  thereto.  63 

Of  the  Time  of  bringing  a  Writ  of  Error.  69 

Of  the  Manner  of  bringing  it ;  and  herein, 

1.  Of  the  Form  of  the  Writ,  and  tvhere  the  Record  shall  be  said  to 

be  removed.  70 

2.  What  _is  necessary  to  be  removed;  and  herein  of  removing  the 

Record,  or  a  Transctipt.  74} 
Of  alleging  Diminution  and  granting  a  Certiorari.  77 
Of  the  Scire  Facias.  82 
Of  the  Proceedings  after  the  Record  removed :  And  herein  of  the  Abate- 
ment of  the  Writ  of  Error.  85 
How  far  the  Writ  of  Error  is  a  Supersedeas.  87.  819 
To  what  Court  a  Writ  of  Error  lies  ;  and  herein, 

1.  Of  Writs  of  Error  into  Parliament.                                             90.  820 

2.  Of  Writs  of  Error  into  the  Exchequer- Chamber.  92 

3.  Of  reversing  Judgments  in  the  Court  of  Exchequer.  95 

4.  Of  Writs  of  Error  into  the  Kings  Bench.  96 

5.  Of  Writs  of  Error  in  the   Covimon  Pleas  and  other  Inferior 

Courts.  97 

6.  Where  a   Writ  of  Error  lies  in  the  same  Court  in  tvhich  the 

Record  is.  98 

Of  assigning  Errors;  and  herein, 

1.  Of  the  Manner  of  assigning  Errors.  100.  820 

2.  Of  assigning  Errors  in  Fact  and  in  Laiv.  102 

3.  Of  assigning  that  for  Error  ivhich  appears  contrary  to  theRecord.  103 

4.  Of  assigning  thai  for  Error  tvhich  is  for  the  Party's  Advantage.  105 

5.  Where  the  Matter  assigned  for  Error  is  aided  by  the  Appear- 

ance of  the  Party,  and  in   not  being  taken  Advantage  of  in 
proper  Time.  106 

6.  Whei-e  Matters  tvhich  might  be  assigned  for  Error  are  aided  by 

a  Release  and  the  Consent  of  Parties.  109 

What  Defence  the  Defendant  in  Error  may  make  ;  and  herein  of  plead- 
ing a  Release.  112 
Of  the  Judgment  to  be  given  on  the  Writ  of  Error  :  And  herein, 

1.  Where  on  a  Writ  of  Error,  Part  only,  or  the  whole  Judgment 

shall  be  reversed.  115.  821 

2.  What  Judgment  shall  be  given  071  the  Reversal  of  the  first.  118 

3.  To  tvhat  the  Parlies  shall  be  restored  on  the  Reversal  of  the  first 

Judgment.  120 

ESCAPE 
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ESCAPE  IN  CIVIL  CASES.     Vol.  III.  Page  122.  821. 

Where  the  Party  shall  be  said  to  be  lei,'ally  committed,  so  that  the 
suffering  him  to  go  at  large  shall  be  judged  an  Escape;  and  herein, 

1.  Where  the  Authority  by  ivhich  he  is  committed  shall  be  said  to  be 

sufficient  fur  that  Purpose.  Page  123 

2.  Where  the  Form  of  the  Commitmeiit,  or  being  in  Custody  shall  be 

said  to  be  regidar.  127 

What  Degree  of  Liberty,  or  going  at  large,  shall  be  deemed  an  Escape  ; 
and  herein, 

1.  With  ivhat  Strictness  Prisoners  are  to  be  kept.  129.  821 

2.  What  on  this  Account  shall  excuse  the  Sheriff,  Gaoler,  Sec.  tvhen 

acting  in  Obedience  to  some  Authority  ;  as  removing  a  Prisoner 

on  a  Habeas  Corpus,  S^c.  130 

3.  What    by    Construction    of  Law  shall   be   deemed  an    Escape, 

though  the  Party  be  still  in  Cotifnement.  131 

Of  the  Difference  between  voluntary  and  negligent  Escapes.  132.  822 

Of  the  Difference  between  an  Escape  on  Mesne  Process  and  Execution. 

133.  id. 
What  Persons  are  answerable  for,  and  to  be  charged  with  an  Escape ; 
and  herein. 

1.  Of  the  preceding  or  succeeding  Sherff,  Warden,  Sec.  135 

2.  Where  Sheriffs,  Wardens,  &c.  their  Superiors,  or  Deputies,  are 

liable  at  the  Election  of  him  ivho  is  injured  by  the  Escape.  136 

3.  Where  the  Party   injured   may  have  his    Remedy  against   the 

Person  escaping  ;  and  herein  of  Escape  Warrants.  139 

Of  the  proper  Remedy  and  Nature  of  the  Action  to  be  brought  for  an 

Escape.  \^S.  822 

Of  the  Manner  of  laying  the  Action.  145.  823 

Of  the  Party's  Defence  who  suffered  the  Escape  ;  and  herein  of  pleading 

fresh  Suit.  148.  id. 

ESTATE  IN  FEE-SIMPLE.     Vol.  IIL  Page  150. 

Who  may  purchase  or  inherit  such  Estate.  150 

The  Import  of  the  Word  Heir  that  creates  the  Estate.  154 

1.  When  it  is  a  Word  of  Limitation.  id. 

2.  WJien  it  is  a  Word  of  Purchase.  156 

ESTATE  IN  TAIL.     Vol.  IIL  Page  158.  824. 

What  Things  may  be  entailed  within  the  Statute  de  donis  conditionalibus.  161 
What  Words  are  requisite  to  create  an  Estate-tail  in  a  Deed  or  Gift.  163.  824 
Of  the  several  Sorts  of  Estates-tail.  167 

How  far  Tenant  in  Tail  may  charge  his  Estate,  and  what  Acts  of  his 
relating  to  the  Inheritance  shall  bind  the  Issue,  though  the  Entail 
continues.  172.  824 

ESTATE-TAIL  AFTER  POSSIBILITY  OF  ISSUE  EXTINCT. 
Vol.  III.  Page  177.  827. 

Who  may  be  Tenant  in  Tail  after  Possibility  of  Issue  Extinct,  and  how 
their  Estates  are  to  be  created.  177 

The  Power  this  Tenant  has  over  the  Inheritance,  and  in  what  Respects 
he  is  considered  as  a  bare  Tenant  for  Life.  180.  827 

ESTATE 
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ESTATE  FOR  LIFE  AND  OCCUPANCY.  Vol.  III.  Page  181.  827. 

What  Interest  or  Property  in  Land  the  Law  calls  an  Estate  for  Life,  either 
when  there  are  express  Words  in  the  Deed,  or  when  the  Law  creates 
it  by  Implication.  Page  182 

Who  upon  the  Death  of  Tenant  for  Life  is  to  enjoy  the  Land  ;  and  herein 
of  Occupancy:  And,  185.  827 

1.  Of  tvhat   Things  a  Man  may  make  himself  a   Title  by  Occu- 

pation.  186 

2.  What  makes  an  Occupant.  188 

3.  The  Way  to  prevent  the  General  Occupant ;  and  herein  of  the 

Special  Occupant,  and  the  Alteration  made  in  the  Common  Law 
by  the  Statute  29  Car.  2.  c.  3.  190.  827 

How  far  Tenant  for  Life  may  dispose  of  his  Estate,  either  singly  by 
himself,  or  by  joining  with  him  in  Reversion ;  and  herein  of  his 
Forfeiture,  either  by  Common  Law  or  Statute.  192 

EVIDENCE.     Vol.  IIL  Page  201.  828. 

Who  may  be  a  Witness  ;  and  herein,  202.  828 

1.  Whether  a   Husband  or  Wife  may  be   Witness  for  or  against 

each  other.  203 

2.  Whether  a  Judge  or  a  Juror  may  be  a  Witness.  206 

3.  Whether  a  Counsel,  Attorney,  or  Solicitor,  may  be  a  Witness 

against  his  Client.  207.  829 

4.  Whether  Plaintiffs  or  Defendants  in  the  Cause  may  be  Witnesses.  208 

5.  Whether  an  Accomplice  in  a   Crime  may  be  a   Witness  for  or 

against  his  Companion.  210 

6.  How  for  a  Person  is  disabled  foom  being  a  Witness  in  respect 

of  his  having  been  attainted  or  convicted  of  a  Crime.  211.  829 

How  far  a  Person  is  disabled  from  being  a  Witness  in  respect  of  his 

being  interested  in  the  Success  of  the  Cause.  212.  id. 

Of  the  Number  of  Witnesses  required  in  our  Laws.  225 

Of  compelling  a  Witness  to  appear  and  give  Evidence.  226.  832 

Of  the  Manner  of  giving  Evidence  ;  and  herein,  id. 

1.  Where  the  Examination  is  i7i  open  Court;   and  herein  of  such 

Questio7is  as  may  be  asked  a  Witness.  229 

2.  Of  Examinations  and  Proofs  in  Chancery.  232 
Of  written  Evidence;  and  herein  of  admitting  Exemplifications  or  Copies 

of  Records,  S^^c.  in  Evidence.  248.  833 

Whether  Parol  Evidence  is  to  be  admitted  to  explain  what  appears  on 

the  Face  of  a  Deed  or  Will.  308.  837 

Of  Presumptive  Proof.  318.838 

Where  the  Law  requires  the  highest  Proof  the  Nature  of  the  Thing  is       4 

capable  of.  322.  839 

Of  Hearsay  Evidence.  324-.  841 

Of  the  Party's  Confession,  ||and  of  admissions.  |1  327.  842 

Of  Similitude  of  Hands.  id. 

Whether  the  Depositions  of  Witnesses  in  another  Cause  may  be  given  in 

Evidence.  328 

EXCOMMUNICATION.     Vol.  IIL  Page  328.  844. 

In  what  Cases  the  Spritual  Court  may  properly  excommunicate.  330 

In  what  Cases  a  Person  shall  be  said  to  be  ipso  facto  excommunicated.       332 
By  whom  Excommunication  is  to  be  pronounced  and  certified.  335.  844 

What 
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What  Inconveniences  and  Disabilities  it  lays  the  Party  excommunicated 
under  ;  and  herein  of  his  Disability  to  bring  any  Action.        Page  3J9.  Hio 

Of  the  Proceedings  on  the  Writ  of  Excomnuinicalo  capiendo,  both  at 
Common  Law,  and  by  virtue  of  the  Statute  5  Eliz.  c.23.  "^^^afa 

Of  Absolving  and  Assoiling  a  Person  excommunicate.  -^^^ 

EXECUTION.     Vol.  III.    Page  349.  845. 

Of  the  Nature  of  Execution,  and  what  Things  were  liable  thereto  by  the 

Common  Law.  i  u       •       <• 

Of  the  Judo-ment  on  which  Execution  is  to  be  taken  out ;  and  herem  ot 

Recognizances  and  Statutes  which  are  in  the  Nature  of  Judgments  : 

And  herein,  j         ^z, 

\.   Of  the  Nature  of  Recognizances  at  Common  Law,  ana  on  tne 

23  H.  8.  c.  6.,  &c.  and  of  the  Statute  Merchant  and  Staple.        353 

2.  Of  the  several  Processes  on  these  Securities  when  forfeited,  in 

order  to  a  full  Execution  ;  and  therein, 

1.  Of  the   Manner  of  Execution   on   the   Recognizance   at 

Common  Law,  and  wherein  it  differs  from  the  Statutes, 
^•c.  and  they  from  each  other.  358 

2.  At  what  Time  Execution  may  be  granted  on  each  of  them.  360 
3.'  \s\io  shall  have  Execution  on  them,  as  the  Person  alters.  id. 
4.  Against  whom  Execution  may  be  granted.  362 

3.  What  Things  are  bound  by  them,  and  are  liable  to  be  extended  for 

the  Satisfaction  of  them.  364 

4.  What  Provision  the  Law  has  made  for  Tenayit  by  Statute  Mer- 

chant,  &c.  in  case  of  Eviction.  368 

5.  The  several  Ways  of  vacating  and  discharging  those  Statutes,  and 

this  either  before  or  after  Execution.  369 

Of  the   several  Kinds  of  judicial  Writs  which  lie  after  Judgment ;  and 

herein,  .  „„^ 

1.  Of  the  Form,  Teste,  and  Return  of  such  Writs.  -^I' 

2.  Of  the  Elegit.  f Jf.  845 

3.  Of  the  Capias  ad  Satisfaciendum.  -^b^.  »«> 

4.  Of  the  Fieri  facias  and  Levari  facias.  qqo 

5.  0/ Me  Habere  facias  Seisinam  6f«Q^  Possessionem.  , 
Where  the  Party  shall  be  concluded  by  the  Election  of  one  of  them,  and 

what  further  Remedy  he  has  when  he  hath  not  received  entire  Satis- 
faction  on  his  first  Writ ;  and  this,  either  against  the  Party  or  Sheriff.  393.  848 
Of  the  Authority  and  Jurisdiction  of  the  Court  out  of  which  the  Execution 
issues;  and  herein  of  the  Manner  of  executing  a  Judgment  where  the 
Record  has  been  removed  from  an  inferior  to  a  superior  Court.  399 

Who  are  entitled  unto  and  may  sue  out  Execution.  400 

Of  the  Persons  against  whom  Execution  may  be  sued  out ;  and  herein, 

1.  Of  suing  Execution  where  there  are  several  Parties  concerned.       40i 

2.  Of  suing  out  Execution  against  the  Heir  and  Executor.  404 

3.  Of  suing  out  Execution  against  Infants.  ^^• 

4.  Of  suing  out  Execution  against  a  Feme  Covert.  405 

5.  Of  suing  out  Execution  against  privileged  Persons.  td. 

6.  Of  suing  out  Execution  against  a  Clerk  in  Holy  Orders.         _      406 
At  what  Time  Execution  may  be  sued  out :  And  herem  of  the  Necessity 

of  a  Scire  Facias.  . , 

To  what  Time  the  Execution  shall  have  Relation,  so  as  to  avoid  any 

Alienation  by  the  Party  ;  and  herein  of  the  Statute  of  Frauds.         410.  848 

Of  the  King's  Precedency  in  Executions.  *^* 

^  ^  Of 
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Of  the  proper  Officer  to  do  Execution;  and  herein  of  the  preceding  and 

succeeding  Sheriff.  Page  415 

Of  the  Manner  of  compelling  him  to  do  Execution ;  and  herein  of  the 

Party's  Remedy  against  him  for  Neglect  of  his  Duty.  4^16 

Of  the  Sheriff's  Authority  in  doing  Execution ;  and  herein  of  breaking 

Doors,  Sfc.  id. 

Of  the  Offence  of  hindering  or  obstructing  an  Execution.  418 

Of  the  Party's  Remedy  when  there  hath  been  an  irregular  Execution, 

and  how  the  same  is  to  be  set  aside.  419.  849 

To  what  he  shall  be  restored  when  such  erroneous  Execution  is  set  aside.  420 

EXECUTORS  AND  ADMINISTRATORS.  Vol.III.  Page421.850. 

What  Persons  may  be  Executors  ;  and  herein,  850 

1.  Of  appointing  the  King  Executor.  425 

2.  Whether  Coi-porations  may  be  Executors.  425 

3.  Who,  in  respect  oj"  their  Crimes,  are  disabled  from  being  Exe- 

cutors. 426 

4.  Who  in  respect  of  their  Country.  id. 

5.  Who  in  respect  of  their  Want  of  Understanding.  427 

6.  Who   in   respect   of   their   Fortune  and    Circumstances ;  and 

therein  of  obliging  an  Executor  to  give  Security.  427 

7.  Of  making  Infants  Executors.  429 

8.  Of  a  Feme  Covert  Executrix.  430 

9.  Of  making  Creditors  Executors.  431.  850 

10.  Of  making  Debtors  Executors.  432.  851 
Of  the  different  Kinds  of  Executors  and  Administrators  ;  and  herein,  id. 

1.  Of  an  Administrator  durante  minori  aetate  of  an  Infant  Exe- 

cutor or  Admi7iistrator  ;  and,  434 

1.  Who  may  be  such  an  Administrator.  id. 

2.  What  Acts  he  may  do.  435 

3.  When  his  Authority  determines.  436 

2.  Of  an   Administrator  de  bonis  non,  inhere  the  first  Adminis- 

trator dies,  or  the  Executor  dies  intestate,  or  xjoithout  Probate 
of  the  Will;  and,  440.  851 

1.  In  what  Cases  Administration  de  bonis  7ion  shall  be  granted, 

and  to  whom.  id. 

2.  What  things  unadministered  such  an  one  is  entitled  to.  441 

3.  In  what  Actions  commenced  before  his  Time,  may  an  Admi- 

nistrator de  bo7iis  non  proceed.  442 

3.  Of  an  Executor  de  son  tort  ;  and,  443.  852 

1.  What  Acts  or  Degree  of  Intermeddling  will  make  an  Exe- 

cutor de  son  tort.  id. 

2.  What  Acts  of  his  are  as  valid  as  if  done  by  a  lawful  one.  448 

3.  How  he  is  to  be  charged,  and  how  far  a  subsequent  Adminis- 

tration purges  the  first  Wrong.  448 

Of  the  Manner  of  appointing  an  Executor.  450.  852 

1.  By  tohat  Words  an  Executor  is  constituted.  id. 

2.  Of  appointing  an  Executor  absolutely,  or  on  Condition.  452 

3.  Of  appointing  a  temporary  Executor.  452 

4.  Of  appointing  an  Executor  luith  a  limited  Potver,  as  to  ad- 

minister such  a  Part  of  the  Estate,  &c.  453 

Of  appointing  Co-Executors  ;  and  herein,  852 

1.  What  Acts  done  by  any  one  of  them  shall  be  as  valid  as  if  done 

by  them  all.  453 

2.  Where  they  must  ansxverfor  each  other  s  Acts  ;  and  ivhat  Remedy 

the  one  has  against  the  other.  454 

3.   Where 
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3.   Where  they  must  jointly  sue  and  be  sued  ;  and  therein  of  Sum- 
mons and  Severance-  Page  ^S5 
Of  the  Probate  of  Wills,  and  granting  Administration  ;  and  herein,  853 

1.  Jo  xvhom  the  Probate  of  Wills  and  the  granting  of  Adminis- 

tration did  originally  belong.  457 

2.  Of  the  Kings  Jurisdiction  herein.  459 

3.  Of  the  Archbishop  s  Jurisdiction  ;  and  therein  o/'bona  notabilia : 

'and,  460 

1.  Of  what  Value  the  Goods  and  Effects  must  be,  that  will 

make  bona  notabilia.  461 

2.  Of  the  Nature  of  such  Goods  as  will  make  bona  notabilia  ; 

and  how  far  it  is  necessary  that  they  should  be  in  several 
Dioceses.  461 

4.  Of  the  Probate  of  Wills,  and  granting  Administration  by  the 

Bishop  of  the  Diocese.  463 

5.  Of  the  Probate  of  Wills,  and  granting  Administration,  tvhere 

the  Party  dies  loithin  some  peculiar  Jurisdiction.  464 

6.  Of  the  Jurisdiction  of  some  Lords  of  Manors  in  the  Probate 

of  Wills.  id. 

7.  Of  the  Jurisdiction  of  some  Mayors  in  respect  of  the  Burgesses 

tvithin  such  a  Place.  td. 

8.  The  Form  of  proving  a  Will  and  taking  out  Adyninistration  ;  and 

therein  of  entering  a  Caveat.  id. 

9.  Of  the  Executor  s  Refusal.  467 

10.  What  Acts  amount  to  an  Administration,  so  that  the  Party  can- 
not qfterivards  refuse.  468 

11.  Of  bringing  in  an  Inventory.  469 

12.  Where   Administration   unduly   obtained  may  be   revolted  or 
repealed.  475 

13.  Hoxjofar  a  Repeal  makes  all  mesne  Acts  void.  id. 

14.  What  Things  an  Executor  may  do  before  Probate  of  the  Will.  4i77 
What  Persons  are  entitled  to  Administration.  479 
In  what  Manner  the  Ordinary  may  grant  it ;  and  herein  of  granting  it  to 

one  or  more,  or  for  a  particular  Thing.  482 

W^hat  shall  be  deemed  the  Testator's  Personal  Estate,  or  Assets  in  the 
Hands  of  the  Executor  ;  and  herein,  854 

1.  What  shall  be  such  an  Interest  vested  in  the  Testator,  as  shall  go 

to  his  Executors.  485 

2.  Hovofar  Debts  due  to  the  Testator  are  Assets.  488 

3.  What  shall  be  deemed  his  Personal  Estate;   and  therein,  ivhat 

Things  shall  go  to  the  Heir,  and  not  to  the  Executor.  489 

4.  What  Things  shall  go  to  the  Wife  of  the  Deceased,  and  not  go 

to  the  Executor.  494 

5.  Where,  after  Debts  and  Legacies  paid,  the  Executors  shall  have 

the  Surplus  to  themselves,  or  are  to  be  Trustees  for  the  next 
of  Kin.  496 

How  the  Personal  Estate,  after  Debts  paid,  is  to  be  distributed  when  the 
Party  dies  Intestate  :  and  herein,  of  the  Share  the  Husband  or  Wife 
are  entitled  to  ;  of  the  ascending,  descending,  and  collateral  Line,  and 
Admission  of  the  Half-Blood  ;  and  where  the  Distribution  shall  be  per 
Stirpes,  and  not  per  Capita.  502.  855 

Of  Advancement,  and  bringing  into  Hotchpot.  _  507 

What  shall  be  a  Devastavit,  either  in  Executors  or  Administrators ;  and 
herein,  of  the  Order  of  paying  Debts  and  Legacies  :  and  therein,  856 

1.   What  Manner  of  Wasting  ivill  amount  to  a  Devastavit.  510 

Vol.  VIII.  O  o  2.   Where 
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2.  Where  it  will  be  a  Devastavit  to  'pay  Debts  of  an  inferior  Nature 

before  those  of  a  superior  ;  and  the  Order  in  -ivhick  Debts  are  to 

be  paid.  Page  513 

3.  Of  paying  Legacies  before  Debts;  and  therein,  of  the  Executor's 

Assent  to  a  Legacy.  520 

4.  What  shall  be  allowed  on  account  of  Funeral  Expenses.         521.  857 
[Where  the  Personal  Estate  only  shall  be  applied  in  Discharge  of  Debts, 

&c.     And  therein,  of  marshalling  the  Assets.]  522.  id. 

In  what  Cases  an  Executor  may  make  himself  liable  de  bonis  propriis; 
and  herein,  859 

J .   Where  he  shall  he  liable  de  bonis  propriis  by  hisjalse  Pleading.   525 
2.   Where  by  his  Promise  to  pay  or  Discharge  the  Testator  s  Debts 

or  Legacies.  528 

What  Actions  Executors  or  Administrators  may  bring  in  Right  of  those 

they  represent.  529.  859 

How  f^uch  Actions  must  be  laid ;  and  herein  of  joining  a  Matter  in  Right 

of  the  Testator,  and  in  their  own  Right,  ivi  the  same  Action,  531.  860 

Of  Actions  and  Remedies  against  Executors  and  Administrators :    and 
herein,  861 

1.  Upoii  what   Contracts  or  Engagements   of  their    Testators  or 

Intestates  Executors  or  Adminif^lraiors  are  liable,  535 

2.  Of  Personal  Torts  vchich  are  said  to  die  with  the  Party.  537 

3.  Of  Remedies  agaimt  Executors,  or  Administrators  of  Executors.  539 

4.  Where  they  shall  be  excused  from  Costs.  .540 

5.  Where  excused  from  pulling  in  Special  Bail.  542 

EXTINGUISHMENT.     Vol.  III.  Page  543. 

Of  the  Extinguishment  of  Rents.  543 

Of  the  Extinguishment  of  Copyholds.  .547 

Of  the  Extinguishment  of  Com:"non.  548 

Of  the  Extinguishment  of  Debts.  id. 

EXTORTION.     Vol.  III.  Page  549. 

FAIRS  AND  MARKETS.     Vol.  III.  Page  551.  863. 

Of  the  Right  to  a  Fair  or  Market ;  and  herein, 

1.  How  a  Right  to  a  Fair  or  Market  must  commence.  5o\ 

2.  Of  the  Owners  Remedy  for  a  Disturbance  in  the  Enjoyment 

ofthr.m.  552 
Of  the  Manner  of  holding  Fairs  and  Markets;  and  herein, 

1.  In  what  Place  they  are  to  be  holden.  553 

2.  At  what  Time  they  are  to  be  holden.  554 

3.  How  long  to  continue.  id. 
Of  the  Puty  and  Power  of  Owners  of  Fairs  and   Markets  in   Things 

incident  to  them.  555.  863 

Of  the  Toll  and  other  Duties  which  Owners  of  Fairs  and  Markets  are 
entitled  to;   ..nd  herein,  864 

1.  Where  such    Tolls,    Sj-c.   shall   be  said    to   be   reasonable    and 

legally  due.  556 

2.  What  Persons  are  exempt  from  Payment  thereof.  551 
How  far  a  Sale  in  a  Fair  or  Market-overt  changes  the  Property  of  a  Thing 

sold  therein.  558 

FEES. 
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FEES.     Vol.  III.  Page  562.  864. 

In  what  Cases  a  Fee  shall  be  said  to  be  due.  Page  563.  864- 

How  much  shall  be  said  to  be  due.  564< 

At  what  Time  it  thail  be  said  to  be  due.  568 

In  what  Court  Fees  are  to  be  recovered.  570 

FELONY.     Vol.  III.  Page  571.  865. 

Of  what  Nature  the  Things  taken  must  be,  to  constitute  the  Offence 

Felony.  572.  865 

How  far  the  Goods  ought  to  belong  to  another.  575.  866 

"What  shall  be  said  to  be  a  felonious  and  fraudulent  taking.  576.  867 

What  shall  be  said  to  be  a  carrying  away.  579.  870 

By  whom  the  Offence  may  be  committed.  id.    871 
Of  what  Value  the  Goods  must  be ;  and  herein  of  the  Difference  between 

Grand  and  Petit  Larceny.  580.    id. 

Where  the  Offender  is  or  is  not  excluded  his  Clergy.  581.    id. 

Where  the  Offender  is  to  be  transported.  584.  872 

FELO  DE  SE.     Vol.  III.  Page  586.  873. 

Where  a  Person  shall  be  said  to  be  a  Felo  de  se.  586.  873 

Of  the  Manner  of  finding  him  such.  587 

What  he  shall  forfeit  for  this  Offence  588 

FEOFFMENT.     Vol.  III.  Page  589. 

The  several  Sorts  of  Livery  in  our  Law ;  and  herein, 

1.  Of  Livery  in  Deed.  590 

2.  Of  Livery  within  Vietv,  or  in  Laiv.  591 
The  Effect  and  Operation  of  Livery  ;  and  herein, 

1.  The  Effect  thereof  to  pass  a  Jiiture  Interest.  593 

2.  2  he  Operation  thereof,  where  the  Feoffor  is  out  of  Possession.       596 

3.  In  what  Cases  several  Parcels  tvill  pass  by  one  Livery,  or  where 

several  Parlies  may  tahe  by  Livery  to  one.  601 

Of  the  Charter  of  Feoffment ;  and  herein  what  Things  are  necessary  to 

the  making  of  a  perfect  Charter,  and  how  far  the  Charter  governs  the 

Livery  which  is  relative  to  it.  602 

Who  may  make  a  Feoffment.  610 

Of  making  it  by  Letter  of  Attorney.  61 1 

FINES  AND  AMERCEMENTS.     Vol.  Ill    Page  614.  873. 

Who  have  sufficient  Authority  to  fine  and  amerce.  615 

For  what  Offences  the  Party  is  to  be  fined  or  amerced.  616.  873 

In  what  Actions  or  Proceedings  there  ought  to  be  a  Fine  or  Amercement ; 
and  herein. 

1.  Of  the  Nature  of  the  Action,  in  which  there  ought  to  be  a  Fine 

or  Amercement,  618 

2.  At  what  Time  to  be  awarded.  620 

3.  Whether  to  be  awarded  when  the  Party  is  acqttitted  a%  to  Part.     622 

4.  Whether  to  be  awarded  where  there  are  several  Parties,  and  tome 

of  them  only  acquitted.  623 

5.  Of  awarding  Fines  and  Amercements  jointly  or  severally.  624 

6.  Whether  the  Party  can  be  twice  amerced  in  the  same  Action.  625 

O  o  2  Where 
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Where  a  Fine  ought  to  be  awarded,  and  not  an  Amercement,  et  vice 
versa  Page  626 

Who,  in  respect  of  their  Persons,  are  not  to  be  fined  or  amerced.  629 

Of  the  Reasonableness  of  the  Fine  ;  and  herein  of  mitigating  or  aggra- 
vating it.  630 

Of  the  Reasonableness  of  an  Amercement,  and  the  AfFeerment  thereof; 
and  herein, 

1.  O/the  Necessity  of  an  Affeeriyient.  631 

2.  By  •whom  the  Affeermetit  is  to  be.  633 
Of  the  Manner  of  recovering  Fines  and  Amercements.  634- 

FINES  AND  RECOVERIES.     Vol.  III.  Page  635.  874. 

Of  the  several  Parts  of  a  Fine,  and  when  they  begin  to  operate.  636 

The  several  Sorts  of  Fines.  642 

Who  may  levy  Fines.  645.  874 

Of  the  Dedimus  Potestaiem.  648 

Of  the  Operation  of  a  Fine  in  barring  the  Issue  in  Tall.  651 

Of  the  Operation  of  a  Fine,  in  barring  Strangers,  or  those  who  have  but 
an  uncertain  Interest,  as  a  Term  for  Years,  or  barely  an  equitable 
Interest.  655.  875 

Of  the  Remedies  given  to  Strangers,  by  Claim  and  Entry,  for  the  Pre- 
servation of  their  Right.  666.  id. 
Of  erroneous  Fines,  and  the  Manner  of  reversing  them.  668.  876 
Who  may  suffer  a  Recovery,  680.  id. 
Of  what  Things  a  Recovery  may  be  suffered,  and  by  what  Names.  681 
What  Estates  and  Interests  may  be  barred  by  a  common  Recovery ;  and 

herein  of  the  single  and  double  Voucher.  684 

Of  erroneous  and  void  Recoveries  ;  who  may  avoid  them,  and  by  what 
Method.  705.  877 

FORCIBLE  ENTRY  AND  DETAINER.    Vol.  III.  Page  711.  877. 

The  several  Statutes  made  relating  to  this  Subject.  712.  877 

What  shall  be  a  forcible  Entry  and  Detainer  within  these  Statutes.  716 

Of  the  Nature  of  the  Possessions  with  respect  to  which   one    may  be 

guilty  of  a  forcible  Entry  or  Detainer.  719 

What  Persons  may  be  guilty  thereof.  id. 

What  ought  to  be  the  Form  of  a  Record  grounded  upon  these  Statutes.  720 
Of  the  awarding  of  Restitution,  by  whom,  and  in  what  Manner  ;  and 

herein  of  the  Nature  of  the  Possessions,  and  to  whom  such  Restitution 

is  to  be  made.  723 

What  shall  be  a  Bar  or  Stay  to  such  Award  of  Restitution;  and  herein 

of  superseding  and  setting  it  aside  after  it  is  executed.  724 

FORESTALLING.     Vol.  IIL    Page  72G. 

What  it  is  at  Common  Law,  and  how  punished.  726 

What  it  is  by  Statute,  and  how  restrained  and  punished.  727 

FORFEITURE.     Vol.  IIL  Page  729. 

For  what  Crimes  an  Offender  shall  forfeit  his  lands  at  Common  Law,  729 

For  what  Crimes  his  Goods  and  Chattels.  731 

For  what  Crimes  by  Statute.  734 

To  what  Time  the  Forfeiture  shall  have  Relation.  738 

What 
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What  is  to  be  done  with  the  Offender's  Goods  before  Conviction.        Page  739 
Where  the  Wife  shall  lose  her  Dower.  740 

How  far  the  Blood  of  the  Offender  is  corrupted.  741 

FORGERY.     Vol.  III.  Page  744-.  878. 

In  what  Cases  the  making  or  altering  of  a  Writing  shall  be  said  to  be  so 
far  false  and  fraudulent  as  to  amount  to  Forgery.  745.  878 

Of  what  Nature  or  Kind  the  Writing  must  be  to  constitute  the  Offence 
Forgery  at  Common  Law.  747.  879 

What  Offences  of  this  Kind  are  made  Forgery  by  Statute,  and  of  the 
Punishment  to  be  inflicted  on  Persons  guilty  of  Forgery.  748.    id. 

FORMEDON.     Vol.  III.  Page  759. 

Of  the  several  Writs  of  Formedon  ;  and  herein, 

1.  Ofihe  Formedon  in  Descender.  759 

2.  Of  the  Formedon  in  Remainder.  761 

3.  Of  the  Formedon  in  Reverter.  762 
Of  what  Things  a  Formedon  will  lie.  id. 
How  the  Demandant  must  set  forth  his  Title.  763 
Of  the  Tenant's  Plea  in  Abatement  or  Bar.  764 

FRAUD.     VOL.  III.   Page  766.  886. 

What  Acts  are  condemned  in  the  Common  Law  Courts  as  fraudulent, 
though  not  within  the  express  Provision  of  any  Act  of  Parliament.  767.  886 

What  Acts  are  deemed  fraudulent  in  the  Courts  of  Equity.  771.  887 

Of  fraudulent  Conveyances  to  defeat  Creditors  and  Purchasers  within  the 
13  Eliz.  C.5.  and  27Eliz.  C.4.  781.889 

In  what  Court  Fraud  is  cognisable.  801.  id. 

Where  a  Wrong-doer  is  farther  punishable  than  by  making  void  the 
fraudulent  Act.  802.  id. 


GAME.     Vol.  IV.     Page  1.  925. 
GAMING.     VOL.  IV.    Page  16.  929. 
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How  far  restrained  by  the  Common  Law.  17    929 

How  far  restrained  by  Statute.  18.  930 

GAOL  AND  GAOLER.     Vol.  IV.  Page  28.  930. 

Gaols,  by  what  Authority  erected,  and  to  whom  they  belong.  28 

Who  are  to  be  at  the  Charge  of  repairing  them.  29.  930 

To  what  Place  Offenders  are  to  be  committed ;  and  herein  what  shall 

be  said  a  Gaol,  and  where  to  be  kept.  32 

Of  the  Duty   and   Power    of  Gaolers  and   Keepers  of   Prisons ;  and 

herein,  933 

1.  What  Acts  they  may  laiafidly  do,  and  for  what  Abuses  they  are 

punishable.  34 

2.  For  what  Offences  they  shall Jorjeit  their  Offices.  37 
At  whose  Charge  Prisoners  are  to  be  carried  to  Gaol.  39 

O  o  3  How 
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How  maintained  there.  Page  39 

Of  the  Offence  of  breaking  Gaol.  44- 

GAVELKIND.     Vol.  IV.  Page  47. 

Of  the  Original,  Continuance,  and  several  Properties  of  this  Custom.  48 

The  particular  Cases  which  have  been  adjudged  relating  to  this  Custom.      57 

GRANTS.     Vol.  IV.    Page  59.  944. 

What  Persons  may  make  good  grants  ;  and  herein, 

1.  Of  Grants  by  Corporations.  62 

2.  Of  Grants  by  Ecclesiastical  Persons*  id. 

3.  Of  Grants  by  Infants.  63 

4.  Of  Grants  by  Femes  Covert.  64 

5.  Of  Grants  by  Idiots  and  Persons  of  Insane  Memory.  65 

6.  Of  Grants  by  Persons  under  Duress,  id. 
What  Persons  may  take  by  Grant.  id. 
What  Name  or  Description  of  the  Grantor,  or  the  Grantee,  will  make  the 

Grant  certain  enough.  66 

Of  what  Interest  in  the  Grantor  he  may  dispose  ;  and  herein, 

1.  Where  by  Reason  of  Maintenance  a   Thing  cannot  be  granted 

or  assigned  over.  70 

2.  Where  the  Grantor  must  have  the  absolute  Property,  so  that 

the  Grant  be  not  to  the  Prejudice  of  a  third  Person.  71 

3.  Whether  a  bare  Right  or  Possibility  may  be  granted  or  aS' 

signed  over.  72 

4.  What  Seisin  or  Possession  in  the  Grantor  will  enable  him  to 

grant  it  over.  73 

5.  Where  the  Grantors  Righty  being  joined  toith  a  Trust  or  Con- 

fdence,  is  incapable  of  being  granted  or  assigned  over.  74 

What  Ceremony  is  requisite  to  the  Perfection  of  a  Grant ;  and  herein  of 

the  Necessity  of  a  Deed.  id* 

What  Words  are  sufficient  to  create  a  good  Grant.  76 

Where  a  Thing  shall  be  said  to  pass  by  Grant,  or  some  other   Con- 
veyance. ^  77 
Where  grants  shall  be  smd  to  be  good,  or  void,  for  Incertainty ;  and 
herein, 

1.  What  shall  be  a  sufficient  Description  of  the  Thing  granted,  noi- 

luithstanding  any  Misrecital  thereof.  78 

2.  Where  a  Defect  in  the  Description  may  be  aided  by  Relation 

to  a  Thing  certain.  80 

3.  Where,  by  an  Election  given  to  the  Grantee,  he  may  reduce  an 

uncertain  Grant  to  a  Certainty.  81 

How  Grants  are  to  be  expounded ;  and  herein,  944 

1.  HovD  to  be  construed  where  there  appears  a  Repugnancy  in  the 

Words.  82 

2.  Where  the  Premises  differ  from  the  Habendum,  and  therein  hoto 

far  the  Habendum  may  enlarge  or  abridge  the  Grant  in  the 
Premises.  84 

3.  How  the  Words  of  a  Grant  are  to  be  construed  as  to  the  Things 

intended  to  be  granted.  85 

4.  Where  a  Thing  shall  be  said  to  pass  as  appendant,  appurtenant^ 

or  incident.  87 

5.  What  Estate  or  Interest  shall  be  said  to  be  granted.  89 

6.  At 
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6.  At  ivkat  Time  the  Thing  granted  becomes  vested,  and  when  the 

Grantee  must  take  the  same.  Page  90 

GUARDIAN.     Vol.  IV.    Page  91.  946. 

The  several  Kinds  of  Guardians ;  and  herein, 

1.  Of  the  several  Kinds  of  Guardians  by  the  Common  Lavi.  92 

2.  Of  Guardians  by  Custom.  95 

3.  Of  Guardians  by  Statute.  id. 
What  Persons  may  be  Guardians.  99 
By  what  Authority  Guardians  are  appointed ;   and  herein  of  the  proper 

Jurisdiction  in  restraining  and  punishing  Abuses  by  Guardians  and 

others,  in  relation  to  Infants.  101.  946 

Of  the  Manner  of  appointing  and  admitting  a  Guardian.  103    id. 

At  what  Time  the  Authority  of  a  Guardian  ceases,  and  what  Acts  will 

determine  it.  104. 

Of  the  Guardian's  Interest  in  the  Budy  and  Lands  of  the  Ward,  and  his 

Remedy  for  the  same.  105 

What  Things  a  Guardian  may  lawfully  do,  and  will  bind  the  Infant.  106.  947 
Of  the  Infant's  Remedy  again:it  his  Guardian  for  Abuses  by  him.  110 

Of  obliging  a  Guardian  to  account,  and  what  Allowances  he  shall  have.  1 12.  947 

HABEAS  CORPUS.     Vol.  IV.   Page  113.  948. 

Of  the  Nature  and  several  Kinds  of  Writs  o?  Habeas  Corpus.  113.  948 

Of  the  Habeas  Corpus  ad  Subjiciendum  ;  and  herein,  jd. 

1.  What  Courts  have  a  Jurisdiction  of  granting  it.  117 

2.  J'o  fvhai  Place  it  may  be  granted.  118 

3.  In  what  Cases  it  is  to  be  granted,  and  xihere  it  is  the  proper 

Remedy.  1 1 9 

4.  How  far  the  Courts  have  a  discretionary  Porver  in  granting  or 

denying  it;  and  therein,  of  the  Habeas  Corpus  Act.  123 

5.  Of  the  Manner  of  suing  it  out,  and  the  Foryn  of  the  Writ.  128 

6.  To  whom  it  is  to  be  directed.  id. 

7.  By  whom  to  be  returned.  1 29 

8.  Of  the  Manner  of  compelling  a  Return,  and  the  Offence  of  a 

false  Return.  130 

9.  What  Matters  must  be  returned  together  with  the  Body  of  the 

Pariy.  133 

10.  Where  the  Return  shall  be  said  to  be  sufficient,  and  to  warrant 

the  Commitment.  id. 

11.  Whether  the  Party  can  suggest  any   Thing  contrary  to  the 
Return.  135 

12.  Whether  any  Defect  in  the  Return  may  be  amended.  137 

13.  What  is  to  be  done  with  the  Prisoner  nt   the  Return;    and 
thereiuy  of  bailing,  di  charging,  or  remanding  him.  id. 

Of  the  Habeas  Corpus  ad  faciendum  et  recipiendum.  148 

HEIR  AND  ANCESTOR.    Vol.  IV.   Page  153.  919. 

Of  the  Nature  of  the  Relationship  between  Heir  and  Ancestor.  ]54 
Of  the  several  Kinds  of  Heirs ;  and  herein, 

1.  Of  the  Heir  Apparent.  id. 

2.  Of  the  Heir  General,  or  Heir  at  Common  Law.  155 

3.  Of  the  Special  Heir,  or  Issue  in  Tail.  157 

O  o   4.  4.    Of^ 
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4.  Of  the  Customary  Heir.  Page  157 

5.  0/" ///c  Hocres  Factus.  158 
Of  what  Conditions,  Covenants,  8fc.  of  the  Ancestor,  the  Heir  shall  take 

Advantage.  id. 

What  Conditions,  Covenants,  S^-c.  shall  extend  to  him  so  as  to  bind  him.  160 
What  Actions  he  may  commence  and  prosecute  in  Right  of  his  Ancestor.  162 

94-9 
Where  the  Heir  shall  be  said  to  be  bound  to  answer  his  Ancestor's  Debts 

and  Contracts.  164?.  950 

How  to  be  proceeded  against  where  he  is  bound.  171 

Where  he  shall  be  liable  himself,  and  the  Judgment  general  or  special ; 

and  herein, 

1.  Where  he  shall  be  liable Jor  hisjalse  Pleading.  id. 

2.  Where  by  his  Promise  to  pay  or  discharge  the  Debt  of  his 

Ancestor.  174< 

What  shall  be  Assets  in  his  Hands.  175 

HERESY,   AND   OFFENCES  AGAINST    RELIGION. 
Vol.  IV.  Page  177.  952. 

Of  Heresy  ;  and  herein, 

1.  What  it  is.    ^  178 

2.  By  ivhom  it  is  cognizable.  '                                         179 

3.  Hoijo  punished.  180 
Of  Witchcraft,  and  how  punished.  182 
Of  Offences  against  Religion  as  punishable  by  the  Common  Law.  183.  952 
Of  Offences  by  Statute  against  Religion  ;  and  herein, 

1.  Of  the  Offence  of  profaning  the  Lord's  Day.  id.    id. 

2.  Of  the  Offence  of  Svcear in g.  id. 

3.  Of  the  Offence  of  Drunkenness.  187 

4.  Of  the  Offence  of  reviling  the  Sacrament.  id. 

5.  Of  Offences  against  the  Common  Prayer.  188 

6.  Of  the  Offence  of  teaching   School  voithout  conforming  to  the 

Church.  190 

7.  Of  the  Offence  in  not  coming  to  Church  ;  and  herein, 

1.  What  Forfeitures  of  Money,  Lands,  or  Goods  such  Offenders 

incur.  192 

2.  In  what  Manner  they  are  to  be  proceeded  against  for  those 

Forfeitures.  195 

3.  What  other  Inconveniences  they  are  subject  to.  196 
4-.  By  what  Means  they  may  be  discharged.  id. 
5.  How  far  a  Person  is  punishable  for  suffering  such  Absence 

in  others.  197 

8.  Of  Offences  against  the  Established  Church  by  Protestant  Dis- 

senters. 198.  953 

HERIOT.     Vol.  IV.  Page  204.  953. 

'  Of  the  Original  and  Nature  of  Heriots.  204 

Of  the  several  Kinds,  and  where  a  Heriot  shall  be  said  to  be  due ;  and 
herein,  206.  953 

1.  Where  a  Heriot  shall  be  said  to  be  due  by  Custom.  id. 

2.  Where  a  Heriot  shall  be  said  to  be  due  by  Tenure  or  Reserv- 

ation. ^        209 

Of  the  Remedies  to  be  pursued  for  the  Recovery  of  a  Heriot  where  it  is 
due.  211 

HIGHWAYS. 
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HIGHWAYS.     Vol.  IV.  Page  213.  953. 

Of  the  several  Kinds,  and  what  shall  be  said  a  Highway.  Page  214-.  953 

To  whom  the  Highway  and  Soil  belong.  217 

Whether  a  Highway  may  be  changed.  218.  954- 

Of  stopping  a  Highway,  and  other  Nuisances  therein.  223 

Who  are  obliged  to  repair  a  Way  b}'  the  Common  Law  ;    and  herein 
where  a  Person  shall  be  liable  by  reason  of  Enclosure,  Tenure,  or  Pre- 
scription. 221.  955 
Of  the  Provision  for  repairing  the  Highways  and  Turnpike  Roads  by 

Act  of  Parliament.  226    id. 

How  the  Parties  obliged  to  repair  are  to  be  proceeded  against,  and  what 

Defence  they  may  make,  228.  256 

Who  hath  a  Right  to  a  private  Way,  and  how  he  may  claim  it.  231 

HUE  AND  CRY.     Vol.  IV.  Page  236.  957. 

Hue  and  Cry  at  the  Common  Law,  or  Suit  of  the  King ;  and  herein, 

1.  Bi/  whom  Hue  and  Cry  is  to  be  levied.  238 

2.  In  what  Manner  it  is  to  be  levied.  id. 

3.  In  vohat  Manner  to  be  pursued.  2S9 
4'.  What  the  Persons  may  justify  doing  tvho  pursue  it.  id. 
5.  Hoiv  the  Omission  or  Neglect  of  doing  it  is  punished.                      241 

Of  raising  Hue  and  Cry  pursuant  to  the  several  Statutes,  which  declare 
in  what  Manner  the  Hundred  shall  be  chargeable  ;  and  herein,      242.  957 

1.  What  Kind  of  Robbery  it  must  be  so  as  to  make  the  Hundred 

liable^  and  hoxvfar  it  is  necessary  that  it  be  done  on  the  High- 
way. 24-3 

2.  On  what  Day,  or  Time  of  the  Day,  it  must  he  committed.  24'4< 

3.  What  Hundred  shall  be  said  to  be  liable.  245 
4'.    What  Person  is  to  brijig  the  Action,  and  make  Oath  of  the  Rob- 
bery. 246 

5.  Of  the  Notice  to  be  given  of  the  Robbery,  ^  248 

6.  Where  the  Party  must  give  Bond  for  Payment  of  Costs,  in  case 

he  does  not  prevail.  249 

7.  Of  the  Oath  to  be  taken  of  the  Robbery,  and  before  whom  the 

same  must  be.  250 

8.  At  what  Time  the  Action  is  to  brought.  252 

9.  What  Evidence  will  maintain  it :  and  therein  of  the  Witnesses 

for  and  against  it.  253 

10.  fVhat  shall  excuse  the  Hundred ;  and  therein  of  apprehending 

the  Robbers.  253 

11.  How  the  Money  is  to  be  levied^  and  each  Hundredor  to  contri- 

bute to  the  Charges.  255 

|0f  other  Statutes  giving  similar  Actions  against  the  Hundred.]]         260.  958 

IDIOTS  AND  LUNATICS.     Vol.  IV.  Page  266.  960. 

WTiat  Persons  are  esteemed  such,  so  as  to  come  within  the  Protection 

of  the  Law,  266 

How  they  are  to  be  found  such.  268 

W'ho  hath  an  Interest  in,  and  Jurisdiction  over  them  ;  and  herein  of  ap- 
pointing them  proper  Curators  and  Committees,  and  the  Power  and 
Duty  of  such  Committees.  272.  960 

How 
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How  far  their  Want  of  Understanding  shall  be  said  to  be  prejudicial  to 

them  in  Civil  Respects.  Page  279 

How  far  the  Want  of  Understanding  will  excuse  in  Criminal  Cases.  281 

How  far  their  Acts  are  good,  void,  or  voidable.  286.  961 

How  they  are  to  sue  and  defend.  294.  977 

INDICTMENTS.     Vol.  IV.  Page  295.  977. 

Of  the  Nature  of  an  Indictment,  and  how  far  it  is  considered  as  a  Prose- 
cution at  the  Suit  of  the  King.  297 

Where  it  is  necessary,  or  the  Party  may  be  tried  for  a  Capital  OflPence 
without  it.  298 

By  whom  it  is  to  be  found ;  and  therein  who  may  and  ought  to  be  In- 
dictors.  300 

Whether  the  Indictors  or  Grand  Jury  may  find  Part  of  a  Bill  brought 
before  them  true,  and  Part  false.  301 

What  Matters  arc  inJiclable.  302.  977 

Within  what  PLice  t'le  Offence  enquired  of  must  arise.  304.  978 

What  ought  to  be  the  Form  oi"  the  Body  of  an  Indictment  at  Common 
Law ;  and  herein,  979 

1.  Hovo  the  Body  of  an  Indidment  at  Common  Law  ought  to  set 

foiih  the  i:iHbs'ance  and  Meaner  of  the  Fact.  310 

2.  Hoiv,  the  Persons  mentioned  or  referred  to  id  it.  315.  979 

3.  How,  the  Ticing  wheiein  the  Offence  was  committed.  317 

4.  How,  the  Circumdances  (-fTiine  and  Place.  318 

5.  Where  the   Offence  indictable  may  he  laid  jointly,  and  where 

severally,  and  where  both  Jointly  and  several' y,  and  where  the 
Offences  of  ever al  Persons  :nay  be  laid  in  one  Indictment.  321 

6.  Whether  the  Words  Vi  et  Armis  be  in  cny  Case  necessary.  322 

7.  Whether  it  be  necessary  to  lay  the  Words  contra  Pacera.  323 

8.  Whether  it  be  necessary  lo  lay  it  contra  Coronam  et  Dignitatem 

Regis.  324 

9.  Whether  it  he  nece'isary  to  lay  it  in  Contemptum  Regis.  id. 

10.  Whether  necessary  to  lay  it  illicit^.  id. 

11.  Whether  a  Dejeci  in  a,.y  of  these  Particulars  be  amendable.  id. 
What  ought  to  be  the  Form  of  an  Indictment  upon  a  Statute ;   and 

herein, 

1.  Whether  it  be  necessary  that  such  Lidictment  recite  the  Statute 

whereon  it  is  grounded.  325 

2.  What  Misreciials  of  such  Slatides  are  fatal  id. 

3.  How  far  it  is  necessary  to  bring  the  Offence  indicted  within  the 

very  Words  of  the  Statute.  328 

4.  Whether  an  Indictment  grounded  on  a   Statute  that  will  not 

maintain  it  may  be  good  as  an  Indictment  at  Common  Law.  329 

5.  How  far  it  is  nececsary  to  conclude  contra  lormam  Statuti.  id. 
What  ought  to  be  the  Form  of  a  Caption  of  an  Indictment.  330 
Where  an  Indictment  may  be  quashed.                                                   332.  980 

INFANCY  AND  AGE.     Vol.  IV.  Page  334.  981. 

Who  are  Infants ;  and  herein  of  the  several  Ages  and  Periods  between 
which  the  Law  distinguishes  as  to  several  Purposes.  335 

To  whom  the  Privilege  of  Infancy  extends,  or  who  are  to  be  considered 
as  Minors.  341 

How  far  the  Law  regards  and  takes  Notice  of  Infants  in  Ventre  sa 
Mere.  342 

How 
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How  Infancy  is  to  be  tried.  Page  344 

Of  what  Things  an  Infant  is  capable,  in  relation  to   the  Public,   and  in 

which  he  shall  answer  for  his  Neglect.  345.  981 

Of  what  Things  capable,  being  for  his  own  Advantage.  347.    id. 

How  far  the  Law  takes  Care  of  his  Interest,  so  as  not  to  let  him  suflPer 

by  his  Laches ;  and  herein  where  he  must  take  Notice  of  and  perform 

Conditions,  &c.  348 

Where  punishable  for  Crimes  and  Injuries  committed  by  him.  351 

Of  the    Acts   of  Infants,   as   they   are   good,   void,   or  voidable ;   and 

herein,  981 

1.  Of  his  Contracts  for  Necessaries.  354 

2.  Of  judicial  Acts,  or  Acts  done  by  him  in  a  Court  of  Record.  358 

3.  Of  his  Acts  in  Pais,  tvhere  void  or  only  voidable.  360 

4.  Where  void,  or  voidable,  as  to  the  Infant,  shall  yet  bind  others.  369.  983 

5.  At  vchat  Time  voidable  Acts  are  to  be  avoided.  371 

6.  By  xvhom  to  be  avoided.  372 

7.  In  ichat  Manner  they  are  to  be  avoided.  373 

8.  Of  the  Confirmation  of  voidable  Acts.  376 
Of  the  Privilege  of  Infants  in  Suits  and  Actions  by  and  against  them; 

and  herein, 

1.  Hoik  for  the  Courts  tale  Care  of  the  Interest  of  h fonts.       31*1.  984 

2.  Hoio  they  are  to  appear  when  they  sue  or  are  sued.  382.    id. 
Of  the  Privilege  of  Infancy  as  to  the  Parol's  demurring;  and  herein,  id. 

1.  In  ichat  Actions  the  Parol  shall  demur.  387 

2.  Where  the  Parol  shall  demur  luithout  any  Plea  pleaded.  393 

3.  Upon  "what  Plea  pleaded  the  Parol  shall  demur.  394 

4.  For  the  Nonage  of  what  Person  the  Parol  shall  demur.  395 

5.  In  respect  to  ivhat  Estate  and  Interest  the  Parol  shall  demur.  id. 

6.  Where  foor  the  Nonage  of  the  Vouchee.  397 

7.  Where  for  the  Nonage  of  the  Prayee  in  Aid.  398 

8.  In  vohat  Cases  if  the  Parol  demur  against  one  it  shall  against 

another.  399 

9.  In  txihat  Cases  the  Demurrer  of  the  Parol  for  part  shall  be  foor 

all.  400 

10.  Of  the  Prayer  of  Age  and  Counterplea.  id. 

INFORMATIONS.     Vol.  IV.  Page  401.  984. 

Of  the  Nature  and  several  Kinds  of  Informations.  402 

In  what  Cases  they  lie.  406 

In  what  Manner  they  are  to  be  laid.  410.  984 

or  filing  an  Information,  the  Proceedings  thereon,  and  the  Provisions 

made  herein  by  Statute.  id.  985 

INJUNCTION.     Vol.  IV.  Page  422.  987. 

The  several  Kinds  of  Injunctions,  and  when  to  be  granted.  422.  987 

What  shall  be  a  Breach  thereof,  and  how  punished.  435.  99  i 

How  dissolved.  437.    id. 

INNS  AND  INNKEEPERS.     Vol.  IV.  Page  440.  99G. 

Inns  by  what  Authority  erected,  and  how  far  within  the  Statutes  con- 
cerning Alehouses.  440 

Who  shall  be  said  a  common  Innkeeper ;  and  herein  of  the  Privileges 
allowed  him  by  Law.  442.  996 

Of 
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Of  the  Duties  enjoined  Innkeepers  by  Law ;  and  herein, 

1.  To  what  Things  the  Duty  of  an  Innkeeper  extends.  P^ge  444 

2.  Of  the  Offence  of  selling  corrupt  Commodities,  or  at  exorbitant 

Prices.  445 

3.  Of  the  Offence  of  refusing  to  harbour  or  entertain  a  Guest.  446 

4.  In  ichat  Cases  chargeable  for  Things  stolen  or  lost.  447.  996 

5.  JVho  is  such  a  Guest  as  may  charge  an  Innkeeper.  448 

6.  Of  the  Manner  in  tvhich  he  is  to  be  charged.  449 
Of  the  Innkeeper's  Remedies  against  his  Guest.  450 

JOINT-TENANTS  AND  TENANTS  IN  COMMON. 
Vol.  IV.  Page  452.  996. 

Of  the  Nature  of  their  Estates  ;  and  herein  of  the  Difference  between 

Joint-tenants  and  Tenants  in  common.  454 

What  Persons  may  be  Joint-tenants  or  Tenants  in  common.  455.  996 

Of  what  Things  there  may  be  a  Joint-tenancy  or  Tenancy  in  common.       459 
How  a  Joint-tenancy  is  created.  460.  997 

How  a  Tenancy  in  common  is  created.  462.    id. 

What  Words  create  a  Joint-tenancy,  and  not  a  Tenancy  in  common, 

et  e  converso.  463.   id. 

Of  the  Duration  and  Continuance  of  the  Estate,  whether  given  jointly,  or 
in  common;  and  herein,  where  the  Inheritance  shall  be  said  to  be 
joint  or  several.  479 

Of  the  joint  and  distinct  Interest  of  Joint-tenants  and  Tenants  in  common, 
as  to  Acts  done  by  or  to  them  ;  and  herein, 

1.  In  what  Acts  they  must  all  join.  481 

2.  Where  the  Acts  of  one  will  be  equally  advantageous  as  if  done 

by  both.  489.  998 

3.  Where  the   Acts   of  one  will   bind  the   other,  whether  to  his 

Advantage  or  Prejudice.  491 

Of  Severance  and  Survivorship  ;  and  herein,' 

1.  Of  the  Right  of  Survivorship,  and  ivhat  Things  will  survive,         492 

2.  At  what  Time  the  Right  of  Survivorship  is  to  take  place.  493 

3.  What  Disposition  will  work  a  SeverancCf  and  defeat  the  Right  of 

Survivorship  ;  and  herein, 

1.  What  Disposition  with  a  Stranger  will  work  a  Severance.        494 

2.  W^hat  Disposition   or  Conveyance   by  one  Joint-tenant  or 

Tenant   in   common,  with   his   Companion,  will  work   a 
Severance.  495 

3.  At  what   Time   such  Disposition  must  be   made   to   take 

effect.  498 

4.  What  shall  be  a  total  Severance,  or  but  for  a  limited  Time.  501 

5.  How  far  the  Charges  or  Incumbrances  of  one  Joint-tenant  shall 

affect  the  Survivor.  502 

6.  Of  Severance  by  Operation  of  Law.  id. 

7.  Of  Severance  by  Compulsion  of  Law  ;  and  therein  of  the  Writ 

de  partitione  faciend^.  503 

Joint-tenants  and  Tenants  in  common  how  to  sue,  and  be  sued  ;    and 

herein  of  Summons  and  Severance.  513.  998 

Of  the   Remedies   which   Joint-tenants  and  Tenants  in  common  have 

against  each  other.  517.  999 

JOINTURE.     Vol.  IV.  Page  520. 

JURIES. 
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JURIES.     Vol.  IV.  Page  520.  999. 

Of  the  several  Kinds  of  Juries  and  Inquests  ;   and  herein,  of  the  Numher 

such  Juries  must  consist  of.  Page  523 

Of  the  Jury  Process,  and  Manner  of  convening  the  Jury  ;  and  herein, 

1.  Of  the  Necessity  of  such  Process,   and  where  a  Panel  may  he 

returned  by  a  bare  Award  without  any  Precept.  527 

2.  Of  the  several  Kinds  of  Jury  Process,  and  Manner  of  com- 

pelling a  Jury  to  appear.  528.  999 

3.  By  whom   such   Processes   are   to  be  executed,  and  the  Jury 

convened.  530.  id. 

4.  In  what  Time  such  Processes  are  returnable.  538 

5.  Where  the  Jury  must  appear.  539 

6.  What  Number  are  to  be  returned.  54-1 

7.  Of  awarding  Process  by  Proviso.  543 

8.  Necessity   of   returning   a    Panel    into    Court,  and  where   a 

Prisoner  may  demand  a  Copy  of  it.  S^>5 

9.  Of  the  Trials  going  off  pro  Defectu  Juratorum  ;  and  therein  of 

drawing  a  Juror.  546 

In  what  Cases,  and  in  what  Manner  a  Tales  is  grantahle.  id.   1003 

In  what  Cases,  and  in  what  Manner  Special  Juries  are  appointed.     549.  id. 
Who  are  to  be  returned  ;   and  herein,  of  the  Qualifications  and  several 
Causes  for  wliich  they  may  be  challenged  ;  and,  1006 

1.  Of  Challenges  to  the  Array  or  to  the  Polls  ;    and  herein  where 

the  Insufficiency  or  Partiality  of  the   Sheriff  or  Returning 
Officer  is  a  principal  Cause  of  Challenge,  or  to  the  Favour.        551 

2.  Where  Insufficiency  and  not  being  Liber  Homo  is  a  good  Cause 

of  Challenge  to  the  Polls.  554f 

3.  Where  the  Want  of  Freehold,  or  a  competent  Estate,  is  a  good 

Cause  of  Challenge.  555 

4.  Where  the  Jury's  not  being  convened  from  a  right  Place  is  a 

good  Cause  of  Challenge.  559 

5.  Where  Partiality  in  the  Juror  is  a  good  Cause  of  Challenge ; 

and  therein  where  it  shall  be  said  a  principal  Cause  of  Challenge, 

or  to  the  Favour.  561 

6.  Where  the  Quality  of  the  Juror  is  a  good  Cause  of  Challenge  ; 

and  herein  who  are  exempt  from  serving  on  Juries.  563 

7.  Where  from  the  Quality  of  either  Party  it  is  a  good  Cause  of 

Challenge,  that  a  Knight  is  7iot  returned.  565 

8.  Of  Trials  per  Medietatem  Linguae,  where  an  Alien  is  Party.       566 

9.  Of  peremptory  Challenges.  569 

10.  Of  Challenges  by  the  Crown.  571 

11.  At  what  Time  a  Challenge  is  to  be  taken.  572 

12.  How  such  a  Challenge  is  to  be  tried.  573 
How  Jurors  are  to  be  impannelled  and  sworn.  574 
How  to  be  kept  and  discharged.  576.  1008 
In  what  Cases,  and  in  what  Manner  to  have  a  View.  579 
What  Irregularities  and  Defects  in  convening,  or  in  the  Qualifications  of 

the  Jurors,  are  amendable,  and  aided  after  Verdict.  582.  1008 
W^hat  Irregularities  or  Defects  in  convening,  or  in  the  Qualifications  of 

the  Jurors,  are  aided  by  Consent.  589 

When,  and  by  whom  to  be  paid.  id. 
For  what  Misdemeanors  punishable  ;  and  herein, 

1.  Where  punishable  by  Attaint.  590 

2.  How  otherwise  punishable.  595 

3.   Where 
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3.   Where  Abuses  by  others  in  relation  to  them  are  punishable ;  and 

therein  of  the  Offence  of  Embracer!/.  Page  59S 

JUSTICES  OF  PEACE.     Vol.  IV.  Page  599.  1009. 

Of  the  ancient  Officers  called  Conservators  of  the  Peace.  601 

Of  the  first   Institution,  and  general  Statutes,  which  give  Justices  of 

Peace  a  Jurisdiction.  602 

Of  their  Commission,  and  Manner  of  appointing  them.  606 

Who  are  qualified  for  the  Office.  608.  1009 

Of  their  Authority  and  Jurisdiction  pursuant  to  their  Commission,  and 

the  general  Statutes  relating  to  them  :  and  herein,  id. 

1.  What  Jurisdiction  they  have  in  relation  to  Treason  and  Mis- 

prision of  Treason.  612 

2.  What  in  relation  to  Felonies.  613 

3.  What  in  relation  to  inferior  Offences.  id. 
4'.  Hotojar  they  have  Power  to  proceed  on  Indictments  not  taken 

before  themselves.  617 

5.  By  what  Justice  the  Jurisdiction  ynust  be  exercised  ;  and  therein 
how  Jar  c  Justice  of  a  County  may  act  out  of  it,  or  within  a 
Libcti/.  id. 

[Their  Indemnity  and  Protection  by  the  Law  in  the  right  Execution  of 
their  Office  ;  and  their  Punishment  for  the  Omission  of  it.]  628.  1016 

LEASES  AND  TERMS  FOR  YEARS.     Vol.  IV.  Page  632.  1018. 

Of  what  Things  Leases,  may  be  made  for  Years.  638 

Of  the  Persons  by  whom  Leases  may  be  made  ;  and  herein,  first,  of 

Leases  by  Infants.  643 

Of  Leases  made  by  Husband  and  Wife  ;  and  herein, 

1.  Of  Leases  made  by  Husband  and  Wife  by  the  Common  Law.         645 

2.  Of  Leases  made  by  them  pursuant  fo  the  Statute  qf32H.S. 

cap.  28.  650 

Of  Leases  by  Tenant  in  Tail ;  and  herein,  1018 

1.  What  Leases  Tenant  in  Tail  might  have  made  by  the  Common 

Law.  651 

2.  What  Leases  Tenant  in  Tail  may  now  yyiake  to  bind  his  Issue, 

since  the  32  H.  8.  cap.  28.  662 

3.  When  and  in  what  Cases  the  Issue  in  Tail,  or  Strangers,  shall  be 

bound  by  voidable  Leases  made  by  Tenant  in  Tail.  666 

Of  Leases  for  Lives  or  Years  by  Ecclesiastical  Persons  ;  and  herein,  1018 

1.  What  Leases  they  might  have  made  by  the  Common  Law,  a?id  of 

the  several  enabling  and  disabling  Statutes,  with  some  general 
Observations  on  them.  674 

2.  Of  the  Rules  to  be  observed,  and  Qualifications  requisite  to  the 

Perfection  of  such  Leases  ;  and  herein. 
Rule  1.  Where  an  Indenture  or  Deed  is  necessary.  6S6 

Rule  2.  When  such  Leases  are  to  begin  ;  and  herein, 

1.  When  such  Leases  as  hate  no  Date  at  all,  or  a  void  or  impossible 

Date,  are  to  begin.  691 

2.  Such  Leases  as  have  a  good  Date,  and  are  delivered  on  the  same 

Day  ;  iyi  what  Cases  the  Day  of  the  Date  or  Delivery  is  to  be 
taken  inclusive,  and  in  what  Cases  exclusive.  692 

3.  Such  Leases  as  have  a  good  Date,  but  are  not  delivered  till  a 

Week  or  Month,  &c.  qfler,  when  they  are  to  begin,  and  how 
the  Declaration  on  such  Leases  is  to  be  framed.  694.  1018 

Rule  3. 
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Rule  3.  Within  what  Time  the  old  Lease  is  to  be  surrendered ;  and 

herein  of  concurrent  Leases.  Page  699 

Rule  4.  That  such  Leases  are  not  to  exceed  three  Lives,  or  twenty- 
one  Years.  707 

Rule  5.  Of  what  Things  Leases  may  be  made  to  bind  the  Successor.  708 

Rule  6.  What  shall  be  said  a  csual  Letting  to  Farm  upon  the  several 

Statuies,  and  by  what  Persons.  712 

Rule  7-  What  Rent  is  to  be  reserved  ;  and  herein, 

1.  That  there  must  be  a  Rent  reserved.  716 

2.  That  this  Rent  must  continue  due,  and  be  payable  to  the  Lessors 

and  their  Successors.  717 

3.  That  such  Rent  must  he  the  same,  or  more  in  Quantity  than  hath 

been  reserved  ivithin  twenty  Years  next  before  such  Lease  made  ; 
and  herein,  id. 

1.  What  shall  be  said  to  be  the  ancient  Rent,  inhere  Variety  of 

Rents  have  been  reserved,  or  something  formerly  reserved 
noto  omitted  or  varied.  id. 

2.  In  what  Manner  oUch  Reservation  is  to  be  made.  720 

3.  Where  the  Addition  of  more  Land.,  voilh  or  -joithout  the  Addition 

of  more  Rent,  shall  avoid  such  Leases.  723 

4.  Where  a  Reservation  of  the  whole  Rent,  or  only  pro  Rata  on 

a  Lease  of  Part,  shall  be  good.  724' 

Rule  8.  That  such  Leases  must  not  be  made  witliout  Impeachment 

of  Waste.  728 

Of  Leases  by  Parsons,  Vicars,  and  others,  with  respect  to  other  Qualifi- 
cations. 729 
Of  the  Consent  or  Confirmation  of  others  to  Leases  made  by  Ecclesiastical 
Persons  ;   and  herein, 

1.  Where  Confrmation  is  necessary  either  in  respect  of  the  Leases 

or  Estates  made,  or  of  the  Persons  making  the  same.  74;1 

2.  What  Persons  are  to  confirm  such  Leases  or  Estates,  and  in  what 

Manner.  742 

3.  What  Estates  they  who  maTce  such  Confrrnation  are  to  have.  754 

4.  At  what  Time  such  Conjirmation  is  io  be  made.  758 

5.  How  far  a  Regard  is  to  be  had  to  the  true  naming  of  the  Corpo- 

ration or  Persons  xi'ho  do  confirm.  761 

Of  void  or  voidable  Leases  by  Ecclesiastical  Persons;  and  herein, 

1.  Against  whom  Leases  not  pursuant  to  the  Statutes,  or  otherwise 

defective,  are  void  or  only  voidable.  id. 

2.  By  what  Means  and  in  what  Cases  such  voidable  Leases  may  be 

made  good.  768 

3.  The  Manner  of  avoiding  such  Leases  as  are  only  voidable.  id. 
Of  Leases  made  by  those  who  have  but  a  particular  Estate  or  Interest  in 

the  Lands  leased  ;  and  herein, 

1.  Of  Leases  made  by  Tenant  in  Dower  or  Curtesy.  770 

2.  Of  Leases  made  by  Tenant  for  Life.  id. 

3.  Of  derivative  Leases,   or  by  one  who  is  but  a  Lessee  for  Years 

himself.  771 

4.  Of  Leases  made  by  a  Disseisor  or  Disseisee.  773 

5.  Of  Leases  made  by  Joint-tenants  or  Tenants  in  Common.  775 

6.  Of  Leases  made  by  Copyholders.  776 

7.  Of  Leases  made  by  Executors  or  Administrators.  781 

8.  Of  Leases  made  by  a  Bailiff  of  a  Manor.  782 

9.  Of  Leases  made  by  a  Guardian.  783 

10.  Of  Leases  made  pursuant  to  Authority.  785 

11.  Of  Leases  made  pursuant  to  Powers  in  private  Conveyances  and 

Settlemetits.  789 

By 
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By  what  Form  of  Words  Leases  may  be  made.  Page  816.   1019 

"What  Certainty  is  requisite  to  Leases  for  Years  as  to  their  Beginning, 
Continuance,  and  Ending;  and  herein,  1020 

1.  IVith  regard  to  the  Date  of  the  Lease,  826 

2.  With  regard  to  other  Circumstances  taken  Notice  of  in  the  Deed 

of  Lease,  iKherehy  to  ascertain  the  Commencement  thereof.  832 

3.  The  Certainty  of  Leases  for  Years  as  to  their  Continuance.  835 

4.  The   Certainty  oj Leases  for  Years  as  to  their  Duration  and 

Ending.  842 

In  what  Cases,  and  to  what  Respects  an  Entry  by  the  Lessee  is  requisite 
to  the  Perfection  of  his  Lease.  844 

Leases  for  Years,  when  to  take  Effect  as  a  Reversion,  when  as  a  future 
Interest,  and  when  neither  the  one  nor  the  other.  846 

Leases  for  Years  by  Estoppel,  how  far  and  against  whom  such  Leases  are 
good.  850 

Leases  for  Years  and  future  Interests,  how  far  they  may  be  barred  or  de- 
stroyed, and  how  far  not,  and  where  an  Entry  before  the  Term  begun 
is  a  Disseisin.  856 

How  far,  and  by  what  Means,  Leases  for  Years  in  Trust  to  attend  an  In- 
heritance may  be  barred  or  destroyed.  859 

Leases  for  Years,  when  merged  by  Union  with  the  Freehold  or  Fee.  863 

Of  Surrenders  of  Leases  for  Years ;  and  herein,  1020 

1.  Of  Surrenders  in  Fact  or  Express  :  and  here  again, 

1.  By  what  Words  such  Surrenders  may  be  made.  873 

2.  Upon  what  Estate  such  Surrender  may  operate.  875 

2.  Of  Surrenders  in  Lam,  or  implied  Surrenders  ;  and  herein, 

1.  With  regard  to  Leases  in  Possession.  876 

2.  With  regard  to  Leases  in  Futuro.  880 

3.  With  regard  to  the  Thing  itself  so  surrendered.  881 
Leases,  when  determined  by  cancelling  the  Deed.  882 
When  forfeited.  884.  1021 
Of  the  Renewal  of  Leases.  890,  1022 


LEGACIES  AND  DEVISES.     Vol.  V.  Page  1. 

Who  may  devise  Lands,  and  to  whom.  3 

Of  what  Estate  or  Interest  in  the  Devisor  he  may  dispose.  7 

What  Words  pass  a  Fee  in  a  Will.  10 

II  I.  Expressions  which  are  equivalent  to  the  Word  "  Heirs."  11 

II.  Words  "  give  "  or  "  devise  "  not  requisite.  id. 

III.  Devises  which  carry  the  Fee  by  Implication.  id. 

1.  To  Trustees  for  Purposes  tuhich  require  the  Fee.  id. 

2.  Where  the  Devisee  is  described  as  an  Heir.  13 

3.  Where  the  Devisee  is,  in  respect  of  the  Premises  devised,  charged 

tiiith  the  Payment  of  a  Sum  of  Money.  id. 

4.  Expressions  fohich  are  considered  as  sufficient  to  pass  a  Fee,  as 

"  Estate,"  '<  Property,"  &c.\\  15 

What  Words  create  an  Estate  Tail  or  for  Life.  20 

Of  Terms  for  Years,  and  uncertain  Interests  by  Devise.  43 

Of  Devises  for  Payment  of  Debts.  47 

Of  Devises  by  Implication.  53 
Of  the  Disposition  of  Goods  and  Chattels  by  Will,  by  what  Description, 

and  to  whom  good.  59 
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Of  Executory  Devises  of  Lands  of  Inheritance;  and  herein  of  contingent 
Remainders,  and  cross  Remainders,  as  far  as  they  relate  to  this  Place. 

Page  59 

Of  Executory  Devises  of  Leases  for  Years ;  and  herein  of  the  Limitation 
of  the  Trust  of  a  Term,  as  far  as  it  relates  to  and  agrees  with  a  Devise 
thereof.  70 

Of  void  Devises;  and  herein, 

1.  By  devising  what  the  Latv  already  gives,  or  tvhat  the  Policy  of 

the  Law  ivill  not  admit.  78 

2.  By  Incey-tainty  in  the  Description  of  the  Thing  devised.  90 

3.  By  Incertainty  in  the  Description  of  the  Person  to  take.  102 

4.  By  the  Devisee's  dying  in  the  Lifetime  of  the  Devisor,  113 

LEGACIES.     Vol.  V.   Page  115. 

What  a  Legacy  properly  is  :  ||  And  herein  of  Donations  Mortis  Causa.\\  116 
Where  a  Legacy  shall  be  said  to  be  well  given ;  and  herein, 

1.  What  Words  make  a  good  Bequest,  119 

2.  What  shall  be  a  sufficient  Description  of  the  Person  to  take.  124 
li  1.  When  Children  living  at  the  Date  of  the  Will  shall  alone  take.  id. 

2.  When  Children  living  at  the  Death  of  the  Testator  shall  take.   125 

3.  As  to  Children  en  Ventre  sa  Mere.  id. 

4.  When  Children  living  when  the  Fund  becomes  divisible  are 

alone  entitled.  126 

5.  Younger  Children.  id. 

6.  The  Term  "  Children  "  may  include  Grandchildren  and  other 

Issue,  if  the  Intention  were  so.  id. 

7.  When  natural  Children  shall  take,  see  ante,  "  Legacies  and 

"  Devises,"  (L)  3.  in  finem,  and  1  Roper  on  Legacies,  70. 

et  seq.  127 

8.  Heirs.'ll  id. 

3.  What  shall  be  a  sufficient  Description  cf  the  Thing  given,  and 

ivhat  shall  be  said  to  be  bequeathed.  131 

What  shall  be  an  Ademption  or  Extinguishment  of  a  Legacy.  136 

Where  a  Legacy  shall  be  presumed  to  be  a  Satisfaction  of  a  Debt  or  Duty 

owing  from  the  Testator.  142 

Of  Legacies  vested  or  lapsed;  and  herein, 

1.  Where  it  shall  be  a  lapsed  Legacy  by  the  Legatees  dying  in  the 

Lfetime  of  the  Testator,  and  xvhere  in  such  Case  it  shall  vest 
in  another  Person,  to  whom  it  is  limited  over.  147 

2.  Where  a  Legacy  shall  be  said  to  be  vested  or  lapsed,  being  to  be 

paid  at  a  future  Time,  to  which  the  Legatee  did  not  arrive.  152 
Of  Conditional  Legacies,  and  how  far  the  Condition  must  be  complied 

with,  otherwise  the  Legacy  will  be  forfeited.  158 

Of  Specific  and  Pecuniary  Legacies,  and  the  Difference  between  them.  166 

Of  abating,  refunding,  and  giving  Security  for  that  Purpose.  171 

Of  Residuary  Legacies  and  Legatees.  174 
Of  the  Payment  of  Legacies ;  and  herein, 

1.  What  shall  be  a  good  Payment,  and  to  whom  to  be  made.  176 

2.  At  what  Time  a  Legacy  is  to  be  paid.  _  180 

3.  Where  the  Legatee  shall  have  Literest  and  Maintenance  in  the 

mean  Time.  182 

Of  the  Executor's  Assent  to  a  Legacy.  188 

Legacies  in  what  Court,  and  how  properly  recoverable.  190 
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LIBEL.     A^ol.  V.   Page  193. 

What  shall  be  said  a  Libel ;  and  herein, 

1.  How  Jar  it  is  necessary  that  it  should  be  in  Writing.  Page  194' 

2.  What  Degree  of  Defamation  xvill  amount  to  a  Libel,  \\  and  herein 

of  privileged  Communications.\\  195 

3.  What  Certainty  in  the  Matter  and  Application  will  make  it  a 

Libel.  199 

4.  Whether  any  Proceedings  in  a  Court  of  Justice  will  amount  to 

a  Libel.  201 

5.  Whether  any  Thing  of  this  Kind  can  be  justified,  \\and  herein  of 

pleading  the  Truth  of  the  Libel.\[  203 

Who  shall  be  said  a  Libeller;  and  herein, 

1.  Who  shall  be  said  the  Author  or  Composer  of  a  Libel.  206 

2.  Who  the  Publisher,  \\and  herein  of  Proof  of  Publication  in  case 

of  Libels  in  Newsjmpers.W  207 

The  Offenders  how  punished.  211 

II Of  the  Pleadings,  and  Evidence.  ||  id, 

LIMITATION   OF  ACTIONS.     Vol.  V.  Page  213. 

Of  the  Limitation  of  Actions  at  Common  Law,  and  before  the  Statute 
32  H.S.  C.2.  214 

Of  the  Limitation  of  Real  Actions,  pursuant  to  32  H.  8.  c.  2.  and 
21  Jac.  1.  c  16.  215 

Of  the  Limitation  of  Time  in  regard  to  Actions  on  Penal  Statutes.  221 

Of  the  Limitation  of  Time  in  regard  to  Personal  Actions,  pursuant  to 
the  21  Jac.  1.  c.  16.;  and  herein,  224- 

1.  Of  Actions  of  Assault  and  Battery.  id. 

2.  Of  Actions  of  Slander.  id. 

3.  Of  Actions  arising  upon  Contract  and  founded  in  Maleficio ;  and 

herein, 

1.  Of  what  Nature  or  Degree  the  Action  must  be  so  as  to  be 

barred  by  the  Statute.  225 

2.  Whether  a  Trust  or  Equitable  Demand  be  within  the  Statute  228 

3.  At  what  Time  the  Right  of  Action  shall  be  said  to  have 

accrued,  before  which  the  Statute  can  be  no  Bar.  230 

4.  In  what  Court  the  Demand  must  be  made,  or  what  Courts 

are  bound  by  the  Statute.  232 

Of  the  Exceptions  in  the  Statute  21  Jac.  1.  c.  16.,  and  what  will  save  a 
Bar  thereof;  and  herein, 

1.  What  Actions  are  within  the  Savings  of  the  Statutes.  234 

2.  Of  the  Exception  in  relation  to  Infants,  &c.  id. 

3.  Of  the  Exception  in  relation  to  Accounts  between  Merchants.  id. 

4.  Of  the  Exception  with  relation  to  Persons  beyond  Sea.  235 

5.  Where  no  Executor  or  Administrator  to  sue  or  be  sued.  236 

6.  Where  no  Jurisdiction  to  sue  in,  or  where   hindered  by  some 

Authority.  '  238 

7.  Where  the  suing  out  a  Writ  will  save  the  Bar  of  the  Statute.         239 

8.  Where  a  debt  barred  by  the  Statute  shall  be  said  to  be  revived.        241 
Of  the  Manner  of  pleading,  and  taking  Advantage  of  the   Statute  of 

Limitations.      ''{JA-Ht  ^  ^^^ 

MAIHEM.     Vol.  V.  Page  246. 
What  it  is.  246 

How  punished,  id. 
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MAINTENANCE,  AND  THE  OFFENCE  OF  BUYING  OR 
SELLING  A  PRETENDED  TITLE.     Vol.  V.  Page  249. 

"What  shall  be  said  to  amount  to  an  Act  of  Maintenance.  Page  250 

In  what  Respects  some  such  Acts  may  be  justified ;  and  herein, 

1.  Hotv  Jar  they  are  justifiable  in  respect  of  an  Interest  in  the 

Thing  in  variance.  251 

2.  Hoxojar  in  respect  of  Kindred  or  Affinity.  252 

3.  Hovd  far  in  respect  of  other  Relations ;  as  that  of  Lord  and 

Tenant,  Master  and  Servant.  id. 

4*.  Hoiufar  in  respect  of  Charity.  id. 

5.  Hoxvfar  in  respect  of  the  Profession  of  the  Law.  253 

How  Maintenance  is  restrained,  and  punished  by  the  Common  Law.  254 

How  restrained  and  punished  by  Statute.  id. 

Of  the  Offence  of  buying  or  selling  a  pretended  Title.  255 

MANDAMUS.     Vol.  V.  Page  256. 

Of  the  Nature  of  the  Writ;  and  herein  of  the  Suggestion  and  Manner 
of  awarding  thereof.  258 

Of  the  Form  thereof,  and  for  what  Irregularities  it  may  be  quashed  or 
superseded.  -  259 

In  what  Cases  to  be  granted  ;  and  herein, 

1.  Where  it  lies  to  restore  or  admit  a  Person  to  an  Office,  and  ivhat 

shall  be  said  such  a  public  Office  for  which  a  Mandamus  will 
lie.  261 

2.  Where  the  Party's  having  another  Remedy  is  a  sufficient  Found- 

ation to  deny  it ;    and  therein   of  granting  Mandamuses  to 
restore  Members  of  Colleges,  &c.  266 

3.  What  Removal  or  Turni)ig  out  of  an  Ojfficer  xmll  entitle  him  to  a 

Mandamus.  269 

Where  it  lies  to  inferior  Courts,  and  Magistrates,  to  oblige  them  to  do 

that  Justice  which  the  Public  Good  requires,  and  the  Law  enjoins.  270 
Of  the  Authority  by  which  it  issues ;  and  herein  of  the  discretionary 

Power  in  the  Court  of  granting  or  refusing  it.  278 

To  whom  to  be  directed.  279 

By  whom  to  be  returned.  281 
Of  the  Manner  of  enforcing  Obedience  to  the  Writ,  and  compelling  a 

Return.  id. 

What  shall  be  said  a  good  Return.  282 

Of  traversing  the  Return,  and  taking  Issue  thereon.  284 

Of  the  Party's  Remedy  for  a  false  Return.  285 

Of  awarding  a  peremptory  Mandamus.  286 

MARRIAGE  AND  DIVORCE.     Vol.  V.  Page  288. 

What  Persons  may  marry,  and  particularly  within  the  Levitical  Degrees.    288 

Of  Espousals  and  Marriage  Contracts  ;  and  herein  of  the  Difference 
between  Contracts  in  prcesenti  and  futuro,  and  the  Remedies  for  the 
Violation  thereof.  294 

Of  the  Solemnization  and  Ceremonies  requisite  to  a  complete  Marriage; 
and  herein  of  the  Offence  of  performing  the  Ceremony  without  due 
Authority  or  Licence.  296 

ijOf  Foreign  Marriages.  II  306 
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Of  Offences  against  the  Rights  of  Marriage ;  and  herein, 

1.  Of  the  Offence  of  a  forcible  Marriage.  Page  315 

2.  Oftlie  uiilaivfid  Abduction  of  an  unmarried  Girl  tinder  the  Age 

of  Sixteen  from  her  Parents  or  Guardians.  316 

3.  Of  the   Offence  of  inocuring  an   improvident  Marriage;  and 

therein  of  Marriage-Brokage  Contracts  and  Agreements.  317 

Marriage  how  long  to  continue ;  and  herein  of  the  several  Kinds  of 
Divorces  ;  and  herein, 

1.  Of  Elopement.  325 

2.  Of  the  Offence  of  talcing  aivai/  a  Wife,  and  of  Criminal  Con- 

versation. 327 

3.  Of  the  several  Kinds  of  Divorces.  330 

MASTER  AND  SERVANT,  ||AND  APPRENTICE.!!     Vol.  V. 

Page  333. 

Of  the  INIanner  of  hiring  and  binding  a  Person  Servant  or  Apprentice.         334 

Who  may  serve,  or  are  capable  of  binding  themselves  Servants  or 
Apprentices.  340 

Of  the  Jurisdiction  of  Justices  of  Peace  in  binding  out  Apprentices,  in 
obliging  iNIasters  to  provide  for  them,  in  compelling  them  to  refund  the 
Money  had  with  them,  and  in  discharging  Apprentices  from  their 
Masters,  ||and  also  in  settling  Disputes  between  Masters  and  Ser- 
vants. ||  342 

Of  the  Necessity  of  serving  an  Apprenticeship,  as  a  Qualification  to  follow 
a  Trade  %vithin  the  5  Eliz.  c.  4. ;  and  herein,  353 

1.  What  shall  be  said  a  Trade,  rvhich   a  Person   is  prohibited  to 
follow,  within  the  Statute.  354 

2.  What  Manner  of  following  or  exercising  a  Trade  shall  be  said 

ti-ithin  the  Statute.  356 

3.  What  Kind  of  Service  tvill  be  a  sufficient  Qualification  tvithin  the 

Statute.  357 

4.  By  xvhom  the  Offence  of  follotving  a  Trade  tvithout  a   Qualiji- 

cation  is  cognizable.  358 

5.  Of  the  Form  of  the  Proceedings  in  order  to  a  Conviction,  for 

following  a  Trade  without  being  qualified.  id. 

Of  assigning  and  turning  over  Apprentices  to  other  Masters.  359 

Of  making  Apprentices  free.  360 

How  Apprentices  are  to  be  taken  Care  of  when  their  Masters  happen  to 

die.  361 

Of  Servants'  Wages,  how  recoverable.  362 

What  Acts  of  the  Servant  are  deemed  the  Master's  :  of  which  the  Master 

may  take  Advantage.  365 

What  Acts  of  the  Servant  shall  be   deemed  the   Master's,  for  which  the 

Master  shall  answer  and  be  bound.  366 

For  what  Acts  of  his  shall  the  Servant  himself  answer  to  others.  371 

For  what  Acts  of  his  shall  the  Servant  answer,  and  be  responsible  to  his 

Master ;  and  herein, 

1.  Where  by  an  implied  Trust  or  Confidence  a  Servant  shall  anstver 

in  a  Civil  Action.  373 

2.  Where  Servants  and  Apprentices  shall  be  punished  criminally, 

for  Acts  done  in  relation  to  their  Masters.  374 
Of  the  Master's  Authority  over  his  Servant,  and  how  far  he  may  correct 

and  punish  him.  378 
Of  the  Master's  Remedies  against  others  for  enticing  away,  and  other 

Injuries  done,  in  relation  to  his  Servant.  379 

What  a  Master  or  Servant  mav  justify  doing  in  each  other's  Defence.  380 

MERCHANT 
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MERCHANT  AND  MERCHANDIZE.     Vol.  V.  Page  381. 

Of  Alien  Merchants.  Page  384. 

Of  Principals  ||and  Agents,  ||  and  Factors.  386 

Of  Partners  and  Joint-traders.  396 

Of  Owners  and  INIasters  of  Ships.  408 

Of  Mariners.  417 

Of  Average.  427 

Of  Hypothecation.  434 

Of  Charter-parties.  436 
Of  Policies  of  Insurance;  and  herein, 

[1.   Of  Marine  Insurances.  441 

2.  Of  Insurances  upon  Lives.  505 

3.  Of  Insurances  against  Fire.']  506 
Of  Bottomry  [and  Respondentia'].  508 
Of  Bills  of  Lading.  516 
Of  Bills  of  Exchange.  517 
IjOf  the  Provisions  for  the  Encouragement  of  Shipping  and  Navigation. j]    584 

MISNOMER  AND  ADDITION.     Vol.  V.  Page  591. 

What  Names  are  considered  as  the  same.  592 

What  Names  and  Additions  are  required  by  Law,  and  must  be  truly  in- 
serted ;  and  herein, 

1.  Of  the  Difference  between  the  Christian  Name  and  Surname.        593 

2.  Of  the  Addition  of  the  Estate  or  Degree.  594 

3.  Of  the  Addition  of  the  Mystery.  597 

4.  Of  the  Addition  of  the  Toivn,  Hamlet,  Place,  or  County.  598 

5.  Of  Additions  tvhich  are  only  Conveyances  to  the  Action.  id. 
Where  the  Name  is  truly  put  at  first,  and  afterwards  varied  from.  599 
Of  the  Difference   between  a  Mistake  in  Grants,  Obligations,  8)-c.  and 

Judicial  Proceedings.  601 

At  what  Time  the  Mistake  must  be  taken  Advantage  of,  and  how  the 

same  is  salved.  602 

Of  the  Manner  of  taking  Advantage  of  and  pleading  a  Misnomer  or  Want 

of  Addition.  603 

Who  may  take  Advantage  thereof.  605 

MONOPOLY.     Vol.  V.  Page  606. 

Monopoly,  what  it  is,  and  how  restrained  by  the  Common  Law.  606 

How  restrained  by  Statute.  608 

MORTGAGE.     Vol.  V.  Page  611. 

Of  the  Original  and  several  Kinds  of  Mortgages  ;  ||and  herein  of  Mort- 
gages by  Deposit  of  Deed. ||  612 
What  shall  be  deemed  a  Mortgage,  or  an  Estate  redeemable.  619 
Of  the  Nature  of  a  Mortgage,  as  to  the  distinct  Interests  of  the  Mort- 
gagor and  Mortgagee.  631 
Of  the  legal  Performance  of  the  Condition.  637 
Of  the  Equity  of  Redemption  and  Foreclosure  ;  and  herein, 

1.  Who  may  redeem,  and  by  ivhom  the  Mortgage  Money  shall  be 

paid.  639 

2.  To  ivhom  the  Mortgage  Monet/  shall  be  paid.  658 
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3.  Of  the  Precedency  and  Right  of  Redemption,  ivhere  there  are 

several  Mortgagees  or  Incumbrancers  ;  and  herein  of  their  Reme- 
dies against  each  other,  as  tvell  as  against  the  Mortgagor.  Page  662 

4.  Hoiv  Jar  the  purchasing  in  a  precedent  Mortgage  or  Incum- 

brance xkHI  protect  such  Purchaser,  and  entitle  him  to  a  Pre- 
cedency of  Redemption.  Q'J'J 

5.  Of  the  Equity  xvhich  must  be  done  by  him  ivho  tvould  redeem  to 

the  Perso7i  against  ivhom  a  Redemption  is  prayed.  706 

6.  At  ti'hat  Time  the  Redemption  must  be.  717 

7.  Of  the  Manner  of  Redeeming  and  Foreclosing.  724- 
Mortgagees  and  their  Assignees,  how  to  account,  and  what  Allgwances 

to  make.  735 

.JIURDER  AND  HOMICIDE.     Vol.  V.  Page  751.    ' 

In  what  Cases  a  Man  may  be  said  to  kill  another.  753 

Who  are  such  Persons,  by  killing  of  whom  a  Person  may  be  said  to  com- 
mit Murder.  756 
What  shall  be  deemed  Murder  ;  and  herein, 

1.  Where  it  shall  be  said  to  be  express  Murder,  and  of  Malice  Pre- 

pense. '  757 

2.  Where  the  Malice  shall  be  said  to  be  implied,  or  by  Presumption 

of  Laiv  ;  and  herein, 

1.  Where  the  Homicide  being  voluntarily  committed,  and  with- 

out Provocation,  the  Law  implies  Malice.  763 

2.  When  done  on  an  Officer  or  Minister  of  Justice.  764* 

3.  When  done  by  Persons   in  the  Execution  of  some  other 

unlawful  Act.  767 

Of  Manslaughter  ;  and  herein  of  Manslaughter  exempt  from  Clergy  by 

the  Statute  of  1  Jac.  1.  c.  8.  .  "70 

Of  Justifiable  Homicide;  and  herein, 

1.  As  it  happens  in  the  due  Execution  and  Advancement  of  Public 

Justice.  773 

2.  As  it  happens  in  the  Defence  of  a  Mans  Person,  House,  or  Goods.  775 
Of  Excusable  Homicide ;  and  herein, 

1.  Of  Homicide  per  Infortunium,  or  Chance-medley.  777 

2.  Of  Homicide  se  defendendo.  778 

NONSUIT.     Vol.  V.  Page  780. 

Of  the  Nature  thereof,  and  how  it  differs  from  a  Retraxit.  780 

Who  may  be  Nonsuit.  783 

In  what  Actions  there  may  be  a  Nonsuit.  id. 

At  what  Time  a  Nonsuit  may  be.  784- 

How  far  the  Nonsuit  of  one  shall  be  the  Nonsuit  of  another.  785 
How  far  a  Nonsuit  for  Part  of  the  Thing  in  Demand  shall  be  a  Nonsuit 

for  the  Whole.  786 

Of  the  Effect  of  a  Nonsuit ;  and  herein  of  its  being  a  peremptory  Bar.  787 
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2.  Who  may  take  such  Security,  or  be  Obligees.  808 
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Office's  being  incident  to  another.  5 
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Of  the  nature  of  Offices  as  to  their  Duration  and  Continuance;  and  herein 
of  their  being  grantable  in  Fee,   for  Life,   Years,  at  Will,  and  Re- 
version. 29 
Offices  by  whom  to  be  executed,  and  who  are  incapable  thereof.  34 
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2.  Whether   Process   of  Outlaiurij   may    be   awarded   against    an 

Infant.  Page  52 
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Covert,  and  the  Proceedings  thereon.  id. 
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was  had  ;   and  herein, 
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lawed, and  their  Remedies  for  the  same.  63 
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4.  What  further  Disabilities  Outlawry  subjects  the  Party  to.  70 
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Errors  it  may  be  reversed  ;  and  herein, 
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2.  To  what  Place  the  Process  is   to  issue  ;  and  herein  of  the 
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Of  the  Manner  of  reversing  an  Outlawry  ;  and  herein  of  the  Difference 
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The  Disabilities,  Restraints,  Forfeitures,  and  Inconveniences  which  Popish 
Recusants  are  subject  to  ;  and  herein, 
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3.  Of  claimii)g  any  Part  of  a  Husband's  personal  Estate.      Page  95 

4.  Of  claiming  an  Estate  by  Curtesy,   or  by  Way  of  Dower, 
after  a  Marriage  against  Law.  id. 
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a  Plea  to  the  Jurisdiction  and  a  Claim  of  Conusance.  Page  231 

2.  The  Manner  and  Time  of  pleading  to  the  Jurisdiction.  235 
Of  Pleas  in  Abatement.  236 
Of  Pleas  in  Bar  and  in  Chief;  and  herein, 

1.  Of  the  General  Issue,  and  how  formed,  id, 

2.  Immaterial  and  iiiformal  Issues,  and  ivhere  aided.  239 

3.  Of  special   Pleas ;    and  therein,    of  Pleas   amounting    to   the 

General  Issue,  and  of  Matters  which  may  he  pleaded  or  given 
in  Evidence.  245 

4'.  Of  sham  Pleas,  and  the  Consequence  of  false  Pleading.  255 

Traverse ;  and  herein, 

1.  The  Nature  thereof.  257 

2.  In  what  Cases  a  Traverse  is  permitted.  261 

3.  In  what  Cases  a  Traverse  is  necessari/.  262 

4.  IVhether  there  may  be  a  Traverse  upon  a  Traverse.  266 

5.  To  what  Point  the  Traverse  shall  be  taken  ;  and  therein  what 

Matter's  are  traversable,  and  of  the  Manner  of  taking  thereof.     270 
Pleas  in  Bar,  their  Sufficiency  and  Certainty ;  and  herein, 

1.  That  the  Plea  must  be  proper,  and  adapted  to  the  Action.  284 

2.  That  the  Plea  must  be  good  in  Substance  ;  and  therein,  of  Mat- 

ter of  Inducement,  and  that  which  is  the  Gist  of  the  Defence.      287 

3.  Of  general  Pleading  to  avoid  Prolixity  ;  and  therein,  of  affirm- 

ative and  negative  Pleas.  292 

4.  Of  Surplusage  and  Repugnancy  in  Pleading.  302 

5.  That  the  Pleading  ought  to  be  direct  and  not  argumentative,         307 

6.  Negative  Pregnant.  308 

7.  What  Things  must  be  pleaded  according  to  their  Operation  in 

Law.  310 

8.  Of  Colour  in  Pleading.  313 

9.  Of  Pleading  Non-tenure  and  Disclaiming,  315 

10.  Pleading  Hors  de  son  Fee.  317 

11.  Estoppels  in  Pleading.  318 

12.  Pleading  with  a  Prefer t,  a7id  demanding  Oyer  ;  and  herein, 

1.  In  what  Cases  there  must  be  a  Prqfert  or  Monstrans  de  Fait.  323 

2.  Of  demanding  Oyer.  328 
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Advantage  thereof.  id. 

2.  What  shall  be  said  Duplicity  in  Pleading.  338 

3.  Of  pleading  double  by  Leave  of  the  Court.  341 
Departure  in  Pleading.  344 
Repleader ;  and  herein, 

1.  Of  the  Nature  of  a  Repleader,  and  Manner  of  awarding  it.  349 
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6.  JVhat  likings  are  good  on  a  general  Demurrer,  that  tvould  be 
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2.  That  he  is  entitled  to  the  Service  and  Allegiance  of  his  Subjects; 
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new  Invention.  499 

5.  Grants  of  the  sole  Liberty  of  Printing.  506 

2.  Of  the  Construction  of  the  King's  Grants  and  Letters  Patent, 

as  to  their  being  good  or  void  ;   and  herein,  of  the  King's  being 
deceived  in  his  Grant.  514 

3.  Whei-e  the  King's  Grantee  shall  pay-take  of  his  Prerogative.  519 

PRIVILEGE.    VoL  VL    Page  520. 

The  Duties  and  Offices  from  which  certain  Persons  by  reason  of  their  Pri- 
vilege are  exempt.  521 

The  particular  Privileges  in  Suits  allowed  Officers  and  Attendants  in  the 
Courts  of  Justice  ;  and  herein, 

1.  Who  are  the  Officers  entitled  to  Privilege.  526 

2.  Of  the  Privilege  and  Protection  alloxved  those  ivhosc  Attendance 

is  necessarily  required,  530 

3.  In  rvhat  Cases  this  Privilege  is  to  be  allovoed.  532 

4.  Of  claiming  and  alloxving  Privilege  ;  and  therein,  that  it  must  be 

set  forth  and  pleaded.  534 

5.  How  privileged  Persons  are  to  sue  and  be  sued.  538 

6.  Whether  there  can  be  Privilege  against  Privilege.  540 
Privilege  of  Peers  and  Members  of  Parliament. 

1.  Who  are  the  Persons  entitled  to  this  Privilege.  541 

2.  How  far  this  Privilege  extends  to  their  Servants  and  Attendants.  543 

3.  Li  xvhat  Cases  this  Privilege  is  to  be  allowed.  544 
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5.  How  Privilege  is  to  be  claimed  and  taken  Advantage  of  551 

6.  What  shall  be  deemed  a  Breach  of  Privilege.  553 

7.  Of  the  Proceedings  in  Courts  by  and  against  Persons  entitled  to 

Privilege  of  Parliament.  554 

PROHIBITION.     Vol.  VL    Page  564. 

What  Courts  may  grant  a  Prohibition.  5QS 

Whether  the  granting  of  a  Prohibition  be  discretionary,  or  ex  debito  JuS' 

titice.  567 

Who  have  a  Right  to  such  Writ,  and  may  demand  it.  568 

Who  may  join  in  such  Writ.  569 

Of  the  Suggestion  and  Manner  of  obtaining  a  Prohibition  ;  ||and  herein, 

of  Costs.  II  /f/. 

When  to  be  granted  absolutely,  or  quousque  only ;  and  therein,  of  direct- 
ing the  Party  to  declare  on  his  Prohibition.  578 

Wliether 
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"Whether  more  than  one  such  Writ  is  to  be  awarded.  Page  580 

At  what  Time  to  be  granted  ;  and  therein,  in  what  Cases  it  may  be  granted 

after  Sentence.  581 

To  what  Courts  a  Prohibition  may  be  awarded  ;  and  therein,  that  the  supe- 
rior Courts  are  to  determine  the  Boundaries  of  all  inferior  Jurisdictions.  583 
Prohibitions  to  inferior  Temporal  Courts  in  what  Instances  to  be  granted.  587 
Prohibitions  to  the  Spiritual  Court  in  what  Instances ;  and  herein, 
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2.  Wherd  they  determine  on  a  Matter  of  Freehold.  592 

3.  In  xohat  Cases  a  Prohibition  lies  ivhen  they  determine  on  Criminal 

Offences.  593 
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ment. 595 

5.  In  what  Cases  they  have  a  concurrent  Jurisdiction ^  and  may  de- 

termine Incidents.  596 

The  Offence  of  disobeying  a  Prohibition.  600 

RELEASE.     Vol.  VI.    Page  600. 

Releases  that  are  express  and  by  Deed  ;  and  herein, 

1.  Of  the  Words  and  Ceremony  requisite  in  an  express  Release.         602 

2.  Hovofar  a  Covenant  or  Agreement  may  operate  as  a  Defeasance 

or  Release.  603 

3.  How  Jar  a  Disposition  by  Will  may  operate  as  a  Release.  605 
Release  by  Operation  of  Law,  how  created,  and  the  Effect  thereof.  607 
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2.  Releases  by  way  of  Mitter  le  Droit.  id. 

3.  Releases  that  enure  by  xvay  of  Extinguishment.  614 

4.  Releases  that  enure  by  way  of  Enlargement ;  and  therein,  of  the 

modet-n  Manner  of  Conveyancing  by  Lease  and  Release.  616 

5.  What  Estate  or  Interest  passes  by  the  Release  ;  and  therein,  of 

the  Words  requisite  to  an  Enlaygement.  619 

Who  in  respect  of  their  Right  and  Interest  are  capable  of  releasing.  620 

Of  Releases  by  Executors  and  Administrators.  622 

How  far  the  Husband's  Release  shall  bind  the  Wife.  623 

To  whose  benefit  a  Release  shall  enure  ;  and  who  shall  be  bound  thereby, 

though  not  a  Part}'  to  the  Release.  624 

How  far  a  Possibility  or  Contingent  Interest  may  be  released.  6'2.Q 

How  the  operative  Words  in  a  Release  have  been  construed ;  and  there- 
in, of  the  Words.  629 
i.  Claims  and  Demands,  what  are  released  thereby.  id. 
2.  By  a  Release  of  all  Actions  and  Suits.                                                632 
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the  Remainder.  649 

Of 
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Of  the  several  Kinds  of  Remainders  as  distinguished  into  Remainders 
vested,  or  in  Contingency  or  Abeyance.  Page  659 

Of  Remainders  in  Abeyance  or  Contingency  ;  what  Estate  is  sufficient  to 
support  them ;  where  they  are  to  take  Effect ;  and  by  what  Means 
they  may  be  destroyed  or  prevented  from  coming  in  esse ;  and  therein, 
of  Remainders  by  way  of  executory  Devise  or  future  Interest.  680 

Of  Remainders  that  arise  on  Conditions  Precedent  or  Subsequent.  726 
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case  of  the  Condition  when  it  precedes  the  vesting  of  the  Re- 
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any  Regard  to  the  Remainder.  727 

2.  Between  a  Deed  and  a  Will,  when  in  both  the  same  Words  of  Co7i- 

dition  are  made  use  of  for  vesting  the  Remainder.  729 

3.  Betiveen  a  Limitation  over  in  such  Case  of  a   Will,  and  where  no 

Limitation  is  made  over.  7S7 

4.  Between  Remainders  that  are  to  arise  upon  Conditions  agreeably 

to  the  Rules  of  Law,  and  such  as  are  to  arise  upon  Conditions 
repugnant  and  against  the  Rides  of  the  Laiv.  738 

5.  Between  such   Words  as  actually  make  a  Condition,  and  such  as 

are  only  descriptive  of  the  Manner  when  and  how  the  Remainders 
are  to  arise  and  take  jjlace.  741 

Of  Cross  Remainders,  or  those  arising  by  Implication  and  Construction  of 
Law.  749 

Of  vested  Remainders,  and  of  the  particular  Estate  to  support  them  in 
their  Creation  ;  how  long  it  must  continue;  and  when  by  Determination, 
Grant,  or  Refusal  thereof,  the  Remainder  is  discontinued,  barred,  or 
destroyed,  and  when  not.  752 

In  what  Cases  a  Remainder  or  Reversion  shall  be  subject  to  the  Acts  or 
Charges  of  the  particular  Tenant ;  and  therein,  of  the  Remedies  for  him 
in  the  Reversion  or  Remainder  by  Entry,  Action,  or  Receipt.  792 

To  what  Purposes  the  Remainder  is  accounted  but  as  one  with  the  par- 
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Of  the  several  Kinds  of  Rent ;  and  herein, 

1.  Of  Rent- Service.  4 

2.  Of  Rent-Charge.  6 

3.  Of  Rent- Seek.  7 
Out  of  what  Things  a  Rent  may  issue.  8 
Upon  what  Conveyance  a  Rent  may  be  reserved.  10 
By  what  Words  a  Rent  may  be  reserved  or  created.  13 
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Of  the  Recovery  and  Demand  of  the  Rent ;  and  herein, 
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2.  Of  the  Remedy  by  Writ  of  Annuity.  Page  43 

3.  Of  the  Remedy  by  Assize.  44 

4.  Of  the  Clause  of  Re-entry.  id. 

5.  Of  the  Nomine  Poenae-  46 
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Acts  of  Parliament ;   \\a7id  herein  of '■^  Double  Value,"  and 
"  Double  Rent:'\\  47 

1|7.   Of  the  Remedy  by  Action  for  Use  and  Occupation.  51 

8.  Of  the  Remedy  of  Payment  by  the  Sheriff",  under  an  Execution 
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Rent  when  and  how  discharged  ;   and  herein  of  the  Eviction  of  the 

Tenant.  57 
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and  a  Rent-Charge.  id. 

2.  In  what  Cases  it  may  be  apportioned  by  the  Act  of  Lata  or  the 

Act  of  God.  63 

3.  The  Manner  of  such  Apportionment,  and  hotv  the  Tenant  shall 

take  Advantage  of  it.  64 
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The  Nature  and  Description  thereof.  66 

The  different  Kinds  of  Replevins  ;  and  herein  of  Replevins  by  Writ  at 
Common  Law,  and  by  Plaint  or  Acts  of  Parliament.  68 

Replevins,  out  of  what  Courts  and  by  what  Authority  they  issue  ;  and 
herein  of  the  Power  and  Duty  of  the  Sheriff;  ||and  of  Replevins  for 
Distresses  under  Statutes. ||  69 

Of  the  Pledges  in  Replevin,  and  the  Proceedings  against  them.  73 

Of  the  Writs  or  Processes  in  Replevin  ;  and  herein, 

1.  Of  the  original  Writ  of  Replevin.  79 

2.  Of  the  Withernam.  80 

3.  Of  the  Writ  of  Second  Deliverance.  82 

4.  Of  the  Writ  de  Proprietate   probanda,  and  the  Claim  of  Pro- 

perty. 84 

5.  Of  the  ?Fr/^  de  Retorno  habendo.  85 

6.  Of  Returns  irreplevisable.  86 

7.  In  ivhat  Manner  the  Sheriff  is  to  return  and  execute  such  Pro- 

cesses. ^"• 

Of  what  Property  and  for  what  Things  a  Replevin  lies.  87 

Replevin,  for  and  against  whom  it  lies.  89 

Of  the  Declaration  in  Replevin.  90 

Pleas  in  Replevin.  93 
Avowries  in  Replevin ;  and  herein  of  what  Seisin  and  Services,  and  of 

the  Certainty  required  therein  ;  Ijand  of  the  Plaintiff's  Plea  in  Bar.|l  94 

[Of  the  Judgment  in  Replevin.]  107 

RESCUE.     Vol.  VII.  Page  no. 

What  it  is,  and  of  what  Things  it  may  be.  Ill 

In  what  Cases  a  Rescue  may  be  justified.  id. 

Of  the  Offence  of  making  a  Rescue,  and  how  the  Offenders  are  to  be  pro- 
ceeded against.  ^  12 

The 
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The  Form  of  the  Proceedings  on  a  Rescous.  Page  117 

Of  the  Return  of  a  Rescous  ;  and  herein, 

1.  In  what  Cases  the  Sheriff  may  return  a  Rescous;  and  therein, 

of  the  Difference  between  a   Rescous  on  Mesne  Process  arid 
Execution.  119 

2.  Of  the  Form  of  the  Return,  and  for  what  Dejects  it  may  be 

quashed.  120 

3.  Whether  the  Sheriff's  Return  of  a  Rescue  be  traversable.  122 

SCANDALUM  MAGNATUM.     Vol.  VII.  Page  122. 

The  Persons  who  may  bring  this  Action.  123 

For  what  Words  it  lies.  id. 

The  Proceedings  in  this  Action.  126 

SCIRE  FACIAS.     Vol.  VII.  Page  128. 

The  Nature  of  the  Writ.  128 

In  what  Cases  it  is  a  proper  Remedy.  129 

In  what  Cases  necessary ;  and  herein  who  are  to  be  the  Parties  to  it,  and 
of  the  Privity  required  ;  and  herein, 

1.  OJ"  the  Scire  Facias  to  revive  Judgments,   and  after  what  Time 

necessary.  130 

2.  Of  the  Scire  Facias  on  Recognizances  and  Statutes.  ISi 

3.  Of  the  Scire  Facias  on  Letters  Patent.  137 

4.  Scire  Facias  by  and  against  Executors  and  Administrators.  138 

5.  By  and  against  Heirs  and  Tertenants.  140 

6.  By  and  agai)ist  Husband  and  Wife.  \4ii2 

7.  Scire  Facias  against  Bail.  143 
The  Form  of  the  Writ  and  Proceedings,  and  how  far  it  must  pursue  the 

Nature  of  the  original  Action.  145 

Pleadings  to  a  Scire  Facias.  150 

SEQUESTRATION.     Vol.  VII.  Page  153. 

The  Nature  and  first  Introduction  of  such  Process.  153 

In  what  Cases  to  be  awarded ;  and  herein, 

1.  Against  what  Persons.  155 

2.  To  what  Places,  id. 

3.  What  Estate  or  Interest  shall  be  liable  to  a  Sequestration,  and 

from  what  Time.  156 

Of  the  Power  and  Duty  of  the  Sequestrators.  158 

Sequestration,  when  determined.  162 

SET-OFF.     Vol.  VII.  Page  163. 

il Nature  of,  and||  when  first  allowed.  163 

In  what  Actions.  164 

What  Debts  may  be  set-off.  id. 

II 1.  As  to  the  Nature  of  the  Demand.  id. 

2.  As  to  the   Character  of  the  Parties ;   and  herein  of  Agents, 

.  Factors,  Insurance  Brokers,  Assignees,  &c.||  165 
Where  the  Defendant  must  plead  a  Set-off,  and  where  he  may  give 
Notice  of  Set-off;  and  herein  of  the  Form  of  each,  ||and  of  Particulars 

of  Set-off.  II  170 
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The  Nature  of  his  Office.  P^ige  173 

Who  are  qualified  or  exempt  from  serving.  175 

Manner  of  appointing  him  ;  and  herein,  of  his  Oath.  179 

That  he  must  attend  the  Office  singh',  and  cannot  execute  any  other.         181 
How  long  to  continue  in  his  Office,  and  by  what  determined.  id. 

That  he  must  be  resident  in  his  County,  and  whether  he  hath  any  Juris- 
diction out  of  it.  182 
Cannot  dispose  of  his  Bailiwiclf.                                                                          183 
Of  the  High  Sheriff's  Power  and  Duty  in  appointing  an  Under  Sheriff 
and  other  Deputies  :  And  herein, 

1.  Of  the  Under  Sheriff,  and  in  ichat  Manner  appointed.  184 

2.  Of  Covenants  between  the  High  Sheriff,  his  Under  Sheriff,  and 

other  Officers.  186 

3.  Off  Acts  that  may  be  done  by  either  of  them,  or  ivhere  the  High 

Sheriff  must  himself  be  j^ersonally  present.  188 

4.  The  Manner   off  approving    Bailiffs   and  other    Officers,    and 

therein  of  his  being  ansvcerablcffor  their  Acts.  190 

5.  Off  his  Jurisdiction  over  Gaols  and  Gaolers.  192 
Of  the   preceding   and   succeeding    Sheriff;    and   herein,  of  the  Acts 

necessary  to  be  done  by  each  of  them.  195 

Where  more  than  one  Sheriff.  198 

Of  his  Duty  and  Acts  as  a  Judicial  Officer.  199 

Of  his  Duty  and  Acts  as  a  Ministerial  Officer  ;  and  herein, 

1.  That  he  is  the  proper  Offcer  to  execute  all  Writs  except  in  Case 

of  Partiality.  201 

2.  That  he  cannot  dispute  the  Authority  by  tvhich  they  issue,  nor 

any  Irregularity  in  them.  202 

How  he  is  to  execute  such  Writ ;  and  herein, 

1.  That  it  must  be  ivithout  Favour  or  Oppression,  and  after  such  a 

Writ  is  actually  taken  out,  and  beffore  it  is  returnable.  204 

2.  OJ his  raising  the  Posse  Comitatus.  205 

3.  Of  breaking  open  Doors.  207 
114.   Where  and  xvhen  he  can  execute  the  Writ.\\  209 

5.  Whether  he  can  execute  his  Writ  on  a  Sunday.  210 

6.  In  ivhat  Manner  he  is  to  do  execution  ;     \\and  herein   off  the 

several   Writs  off  Execution,   aiid  tvhat  may  be  seized  under 
each.  211 

Of  his  Duty  on  Arrests;  and  herein, || 

1.  Of  his  Duty  in  admitting  Persons  to  Bail ;    and  off  Securities 

tahenffor  Ease  and  Favour.  221 

1|2.  Off  his  Duty  and  Liability  in  returning  the  Writ,  and  bringing 

in  the  Body.\\  226 
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In  what  the  Offence  of  Simony  does  consist.  230 

How  far  a  Bond  for  resigning  a  Benefice  is  good  at  Law.  237 

Of  the  Power  exercised  over  a  Bond  for  resigning  a  Benefice  by  Courts 

of  Equity.  245 

Whether  the  Penalty  of  a  Bond  for  resigning  a  Benefice  be  saved,  where 

the  Ordinary  has  refused  to  accept  a  Resignation.  246 

Some  Objections  to  a  Bond  for  resigning  a  Benefice  considered.  247 
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Of  the  Forfeitures,  Disabilities,  and  Punishments  incurred  by  Simony. 

1.  By  the  Incumbent.  Page  248 

2.  By  the  Patron.  i  250 

3.  By  the  Ordinary.  id. 
In  what  Cases,  and  at  what  Times,  Advantage  may  be  taken  of  the 

Forfeitures  and  Disabilities  incurred  by  Simony.  250 

1.  By  the  King.  id. 

2.  By  other  Persons.  id. 
Of  the  Jurisdiction  of  Spiritual  Courts  in  Simony.  252 
Of  the  Pleadings  in  an  Action  upon  the  31  Eliz.  c.  6.  253 
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In  what  Case  an  Action  for  Words  in  the  general  lies.  258 

What  Words  are  in  themselves  actionable.  259 

1.  Words  which  import  the  Charge  of  a  Crime.  id. 

1.  Of  Treason.  id* 

2.  Of  Murder.  id. 

3.  Of  Perjury.  260 

4.  Of  Forgery.  261 

5.  Of  Theft.  262 

6.  Of  another  Crime.  263 

2.  Words   which    import  the    Charge    of  having    a    contagious 

Distemper.  266 

3.  Words  which  are  disgraceful  to  a  Person  in  an  Office.  267 

1.  To  a  Person  in  a  judicial  Office.  id. 

2.  To  a  Person  in  an  Office  of  Trust.  268 

4.  Words  which  are  disgraceful  to  a  Person  of  a  Profession  or 

Trade.  269 

1.  To  a  Clergyman.  id. 

2.  To  a  Physician  or  a  Surgeon.  id. 

3.  To  a  Barrister  or  an  Attorney  at  Law.  271 

4.  To  a  Person  professing  an  Art.  272 

5.  To  a  Tradesman.  id. 
Some  Words  which  become  actionable  by  reason  of  the  Damage  received 

from  them.  275 

Certain  Circumstances  which  are  to  be  regarded  in  the  Construction  of 
Words.  279 

1.  The  Time  when  the  Words  were  published.  id. 

2.  The  Place  where  the  Words  were  published.  280 

3.  The  Language  the  Words  were  published  in.  id. 
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By  what  Means  the  Want  of  Certainty,  sufficient  to  render  Words  action- 
able, may  be  supplied.  888 

1.  By  the  Intention  of  the  Speaker.  id. 

2.  By  an  Averment.  289 
In  what  Cases  doubtful  Words  are  to  be  construed  in  mitiori  Sensu.  291 
In  what  Cases  doubtful  Words  are  not  to  be  construed  in  mitiori  Sensu.  292 
In  what  Cases  adjective  Words  are  actionable.  294 
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In  what  Cases  Words  which  import  only  an  Intent  are  actionable  Page  294 
In  what  Cases  disjunctive  or  copulative  Words  are  actionable.  295 

In  what  Cases  an  Action  does  not  lie,  by  reason  of  Repugnancy  in  the 

Words.  Id. 

In  what  Cases  an  Action  lies  for  repeating  Words  which  were  published 

by  another  Person,  296 

In  what  Cases  actionable  Words  are  rendered  not  actionable  ;  or  Words 

not  actionable  are  rendered  actionable,  by  subsequent  Words.  298 

Of  the  Pleadings  in  an  Action  for  Words.  299 

1.  In  the  General.  id. 

2.  In  what  Cases  an  Averment  is  necessary.  303 

3.  In  what  Cases  a  Colloquium  is  necessary.  307 

4.  What  is  the  Use  of  an  Innuendo.  309 

5.  What  may  be  pleaded  in  Jnst/f  cation  of  Words.  310 
In  what  Kinds  of  slanderous  Words  Spiritual  Courts  have  Jurisdiction.  314 
In  what  Cases  a  Prohibition  lies  to  a  Suit  in  a  Spiritual  Court  for  Words.    315 

1.  Where  actionable  Words  are  coupled  with  Words  which  are  a  sj}i- 

ritual  Defamation.  id. 

2.  Where  a  temporal  Damage  has  been  received  from  Words  which 

are  a  spiritual  Defamation.  316 

3.  Where  the  Words,  which  are  a  spiritual  Defamation,  iynport  a 

Charge  of  an  Offence  not  conusable  in  a  Spiritual  Court.  317 

SMUGGLING  HAND  CU8TOMS.il     Vol.  VII.    Page  318. 

Of  Customs  in  the  general.  319 

Of  the  Origin  of  Customs.  320 

Of  the  ancient  State  of  certain  Customs.  '           330 

1.  Of  the  Duties  upon  Wool,  Wool  fells,  and  Leather.  id. 

2.  Of  the  Duty  of  Tonnage.  331 

3.  Of  the  Duty  of  Poundage.  332 
Of  the  present  State  of  the  Customs.  333 

1.  Of  the  Duty  of  Tonnage.  334 

2.  Of  the  Duty  of  Poundage.  337 

3.  Of  the  Duties  to  which  Aliens  are  liable.  344 
Of  prohibited  Goods.  3*8 
Of  the  pecuniary  Penalties  and  Forfeitures  incurred  by  Persons  guilty  of 

Smuggling,  or  of  such  Practices  as  have  a  direct  Tendency  thereto.         354 

1.  In  Ships  at  Sea  or  hovering  upon  the  Coast.  355 

2.  In  divers  other  Modes.  360 
Of  the  corporal  Punishments  to  which  Persons  who   have  been  guilty  of 

Smuggling,  or  of  such  Practices  as  have  a  direct  Tendency  thereto,  are 
liable.  "  368 

SODOMY.     Vol.  VII.    Page  374. 

SOLDIERS.     Vol.  VII.    Page  376. 

Of  enlisting  Soldiers.  377 
In  what  Cases  Soldiers  are  free  from  Arrest.  383 
Of  quartering  Soldiers.  386 
Of  Carriages  for  the  Use  of  His  Majesty's  Forces.  393 
Of  the  Penalties  incurred  by  encouraging  Desertion  or  harbouring  a  De- 
serter, and  of  the  Reward  for  apprehending  a  Deserter.  398 
Of  the  Military  Punishments  to  which  Soldiers  are  liable.  400 

Of 
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Of  the  Civil  Punishments  to  which  Soldiers  are  liable.  Page  404? 

or  the  Liberty  given  to  Soldiers  of  exercising  Trades.  408 

II Of  Officers'  Liabilities  and  Authorities.]]  410 

Of  divers  Things,  which  did  not  fall  under  any  of  the  foregoing  Heads.      411 


STAMPS.     Vol.  VIL    Parre  413. 

11  Where  several  Stamps  are  and  are  not  necessary  to  one  Instrument.  41 '5 

Of  the  Time  for  stamping  an  Instrument.  4J7 

Of  the  Alteration  of  an  Instrument  whereby  a  fresh  Stamp   is  rendered 

necessary.  419 

Of  Instruments  not  within  the  Stamp  Acts,  or  expressly  exempted  from 

Stamp.  421 

Of  the  Amount  and  Denomination  of  the  Stamp.  426 

Of  the  Consequences  of  an  Instrument  not  being  duly  stamped. ||  428 

STATUTE.     Vol.  VII.    Page  431. 

Of  some  Things  necessary  to  the  Validity  of  a  Statute.  433 

Of  some  Things  incidental  to  a  Statute.  438 

From  what  Time  a  Statute  begins  to  have  Effect.  id. 

How  long  a  Statute  continues  in  Force.  440 

Of  the  vast  Power  of  a  Statute.  443 

Of  a  public  or  private  Statute.  444 

Of  an  affirmative  or  negative  Statute.  448 

Whose  Province  it  is  to  construe  a  Statute.  450 

Rules  to  be  observed  in  the  Construction  of  a  Statute.  451 

1.  Words  and  Phrases,  the  Meaning  qfn-hich  in  a  Statute  has  been 

ascertained,  are,  ivhen  used  in  a  subsequent  Statute,  to  be  under- 
stood in  the  same  Sense.  451 

2.  In  the  Construction   of  one  Part  of  a  Statute  everjj  other  Part 

ought  to  be  taken  into  Consideration.  452 

3.  If  divers  Statutes  relate  to  the  same  Thing,  they  ought  to  be  all 

taken  into  Consideration  in  construiyig  amj  one  of  them.  454 

4.  The  common  Law  ought  to  be  regarded  in  the  Construction  of  a 

Statute.  456 

5.  The  Intention  of  the  Makers  of  a  Statute  ought  to  be  regarded  in 

the  Construction  of  the  Statute.  457 

6.  In   what   Cases  a    Statute   ought   to   have   an    equitable    Con- 

struction. 458 

7.  A  Statute  which  concerns  the  public  Good  ought  to  be  construed 

liberally.  461 

8.  A  remedial  Statute  ought  to  be  construed  liberally,  462 

9.  A  penal  Statute  ought  to  be  construed  strictly.  id. 
10.  Some  other  Rules  which  ought  to  be  observed  in  the  Construction 

of  a  Statute.  465 

How  a  Person  guilty  of  Disobedience  to  a  Statute  may  be  punished.  id. 

Of  pleading  a  Statute.  467 

1.  A  public  Statute.  id. 

2.  A  private  Statute.  468 

3.  Some  general  Rules  for  pleading  a  Statute.  id. 

4.  Some  Rides  for  pleading  a  Statute,  which  relate  to  particular 

Parts  of  the  Pleadings.  469 

5.  Of  Misrecital  in  pleading  a  Statute.  470 

6.  Of  Surplusage  in  pleading  a  Statute.  473 
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SUMMONS  AND  SEVERANCE.     Vol.  VII.    Page  4.74. 

The  Necessity  of  Judgment  of  Severance  in  some  Cases.  Page  474' 

By  whom  Judgment  of  Severance  may  be  given.  475 

"Where  a  Summons  must  issue  before  Judgment  of  Severance  can  be 

given.  476 

At  what  Time  Judgment  of  Severance  must  be  prayed  in  a  Writ  of 

Error.  id. 

Who  may  pray  Judgment  of  Severance.  id. 

In  what  Actions  Judgment  of  Severance  may  be  given.  477 

Where  the  Writ  abates  notwithstanding  there  is  Judgment  of  Severance.  479 
The  Consequence  of  Judgment  of  Severance  to  the  Party  severed.  480 

SUPERSEDEAS.     Vol.  VII.    Page  481. 

Of  the  different  Kinds  of  Supersedeas.  482 

Who  may  award  a  Writ  of  Supersedeas.  483 

In  what  Cases  a  Writ  of  Supersedeas  may  be  awarded.  485 

Of  certain  Writs  which  are  Supersedeases  by  Implication.  491 

1.  Of  a  fVrit  of  Audita  Querela.  id. 

2.  A  Writ  of  second  Deliverance.  id. 

3.  A  Writ  o/"  Habeas  Corpus  ad  faciendum  et  recipiendum.  id. 
4-.  A  Writ  o/"  Certiorari.  id. 
5.  A  Writ  of  Error.                                                                          _         492 

Of  certain  Requisites,  which  are  necessary  to  the  making  of  a  Writ  of 

Error  a  Supersedeas.  496 

1.  It  must  be  allowed.  id. 

2.  Bail  must  be  put  in  thereto.  497 

3.  It  must  be  proceeded  iyi  tvithout  Delay.  id. 
To  what  Time  a  Writ  of  Error  relates  as  a  Supersedeas.  498 
What  the  Effect  of  a  Supersedeas  is.  500 
How  Disobedience  to  a  Supersedeas  may  be  punished.  501 

SURETY  OF  THE  PEACE.     Vol.  VII.  Page  502. 

In  what  Cases  a  Justice  of  tlie  Peace  may,  ex  officio,  compel  a  Person  to 
find  Security  for  keeping  the  Peace  ;  [[and  whether  this  can  be  done  by 

any  other  Person.  ||  503 

Who  may  crave  Surety  of  the  Peace.  504 

Against  whom  Surety  of  the  Peace  may  be  granted.  id. 

In  what  Cases  Surety  of  the  Peace  ought  to  be  granted.  id. 

The  Manner  of  granting  Surety  of  the  Peace  by  the  Court  of  Chancery.  505 
The  Manner  of  granting  Surety  of  the  Peace  by  the  Court  of  King's 

Bench.  507 

The  Manner  of  granting  Surety  of  the  Peace  by  a  Justice  of  the  Peace.  510 
In  what  Cases  a  Recognizance  for  keeping  the  Peace  is  forfeited.               '  51 1 

In  what  Cases  a  Recognizance  for  keeping  the  Peace  may  be  discharged.  513 

TENDER   AND  BRINGING  MONEY  INTO  COURT  UPON 
THE  COMMON  RULE.     Vol.  VII.  Page  518. 

By  whom  a  Tender  may  be  made.  5^0 

What  is  a  good  Tender,  522 

1.  As 
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1.  As  to  the  Manner  of  tendering. 

2.  As  to  the  Thing  tendered. 
At  what  Place  a  Tender  must  be  made. 
At  what  Time  a  Tender  must  be  made. 
To  whom  a  Tender  must  be  made. 
The  Consequences  of  a  Tender  and  Refusal. 
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The  Consequences  of  being  ready  to  tender,  when  the  Party,  to  whom  it 

was  intended  to  have  been  made,  was  not  present.  535 

Of  pleading  a  Tender.  536 

1.  In  the  General.  id. 

2.  Where  uncore  prist  is  pleaded,  ^  538 

3.  Where  uncore  prist  together  ivith  touts  Temps  prist  is  pleaded.      539 

4.  Where  a  profert  in  Curia  is  pleaded.  540 
The  Consequences  o£  a  profert  in  Curia.  54'1 
Of  bringing  Money  into  Court  upon  the  common  Rule.  54-3 
At  what  Time  Money  may  be  brought  into  Court  upon  the  common  Rule.  545 
Of  pleading  where  Money  has  been  brought  into  Court  upon  the  common 

Rule.  5^6 

The  Consequences  of  bringing  Money  into  Court,  upon  the  common  Rule.  548 
In  what  Cases  a  Tender  may,  in  the  general,  be  made,  or  Money  may  be 

brought  into  Court  upon  the  common  Rule.  552 

Of  tendering  or  bringing  Money  into  Court  upon  the  common  Rule,  in  par- 
ticular Actions.  553 

1.  In  an  Action  of  Assumpsit.  id. 

2.  In  an  Action  upoii  the  Case.  554 

3.  In  an  Action  of  Covenant.  555 

4.  In  an  Action  of  Debt.  id. 

5.  In  an  Actio7i  of  Ejectment.  557 

6.  In  an  Action  against  a  Justice  of  the  Peace  on  Account  of  some- 

thing done  in  the  Execution  of  his  Office.  558 

7.  In  an  Action  of  Replevin.  559 

8.  In  an  Action  of  Trespass.  560 

9.  In  an  Action  of  Trover.  561 


TENURE.     Vol.  VII.    Page  563. 

Of  Tenure  by  Service,  in  the  general. 

By  what  Service  an  Estate  may  be  h olden. 

How  a  Service,  by  which  an  Estate  is  holden,  may  be  extinguished. 

Of  whom  an  Estate  may  be  holden,  and  in  what  Cases  an  Alteration 

be  made  in  the  Service  by  which  it  is  holden. 
Of  Tenure  in  Capite. 
Of  Tenure  in  Frank- Almoign. 
Of  Tenure  by  Divine  Service. 
Of  Tenure  by  Knight's  Service. 
Of  Tenure  by  Escuage. 
Of  Tenure  by  Grand  Serjeantry. 
Of  Tenure  by  Petit  Serjeantry. 
Of  Tenure  by  Castle  Guard. 
Of  Tenure  by  Cornage. 
Of  Tenure  in  Burgage. 
Of  Tenure  in  Villainage. 
Of  Tenure  in  Socage. 
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TREASON.     Vol.  VII.    Page  581. 

Who  may  be  guilty  of  High  Treason.  Page  583 

Against  whom  High  Treason  may  be  committed.  584? 

Of  High  Treason  in  the  general.  586 

Of  compassing  or  imagining  the  Death  of  certain  Personages.  587 

Of  violating  certain  Personages.  594? 

Of  levying  War  against  the  King.  595 

Of  adhering  to  the  King's  Enemies.  599 
Of  counterfeiting    the  Great   Seal,   Privy  Seal,  Privy   Signet,    or   Sign 

Manual.  601 

Of  counterfeiting  or  diminishing  the  Money  current.  603 

Of  bringing  counterfeiting  Money  into  the  Realm.  608 

Of  slaying  certain  Officers.  609 

Of  extolling  or  maintaining  the  Power  of  the  See  of  Rome.  id. 

Of  refusing  a  second  Time  to  take  the  Oath  of  Supremacy.  611 

Of  putting  a  Popish  Bull  in  ure.  613 

Of  reconciling  any  Person,  or  being  reconciled,  to  the  See  of  Rome.  614 

Of  receiving  Popish  Orders  or  Education.  615 
Of  denying  the  Powers  of  Parliament  to  limit  the  Succession  of  the 

Crown.  617 
Of  affirming  that  a  Person,  not  in  the  Succession  as  by  Law  established, 

has  a  Right  to  the  Crown.  id. 
Of  endeavouring  to  hinder  the  Person,  next  in  the  Succession,  as  by  Law 

established,  from  succeeding  to  the  Crown.  618 

Of  corresponding  with  the  Pretender  or  one  of  his  Sons.  id. 

Of  corresponding,  or  treating,  with  a  Rebel  or  Enemy.  619 

Of  Petit  Treason  in  the  general.  id. 

Of  slaying  a  Husband  by  his  Wife.  620 

Of  slaying  a  Master  by  his  Servant.  621 
Of  slaying  a  Prelate   by  an   Ecclesiastic  who   owes  Obedience  to  the 

Prelate.  622 

Of  the  Indictment  of  Treason.  id. 

Of  the  Trial  of  Treason.  628 

Of  the  Evidence  of  Treason.  631 

Of  the  Judgment  of  Treason.  635 

TRESPASS.     Vol.  VII.    Page  640. 

In  what  Cases  an  Action  of  Trespass  in  the  general  lies  ;  Hand  herein 

of  the  Distinction  between  Actions  of  Trespass  and  on  the  Case.|J  643 

In  what  Cases  an  Action  of  Trespass  lies  for  an  Act  which,  although  it 
was  in  the  first  Instance  lawful,  becomes  afterwards  a  Trespass  ab 

Initio.  647 

By  whom  an  Action  of  Trespass  may  be  brought.  650 

1.  Whe7-e  the  Injury  ivas  done  to  a  Person.  id. 

2.  Where  the  Injury  voas  done  to  Personal  Property.  652 

3.  Where  the  Injury  vcas  done  to  Real  Property.  656 
For  what  Injuries  to  the  Person  an  Action  of  Trespass  lies. 

1.  For  a  Battery.  659 

2.  For  an  accidental  Stroke.  id. 

3.  For  a  false  Imprisonment.  id. 
For  what  Injuries  to  Personal  Property  an  Action  of  Trespass  lies. 

1.  To  live  Property.  667 

2.  To 
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2.  To  dead  Property.  Page  669 
For  what  Injuries  to  Real  Property  an  Action  of  Trespass  lies. 

1.  To  Land.  674- 

2.  To  a  Building.  679 
Against  whom  an  Action  of  Trespass  may  be  brought. 

1.  Jn  the  General.  684 

2.  For  an  Injury  to  Real  Property.  687 
In  what  Court  an  Action  of  Trespass  may  be  brought.  690 
Of  the  Pleadings  in  an  Action  of  Trespass. 

1.  Of  the  Writ.  691 

2.  Of  the  Declaration.  693 

1.  In  the  General.  id. 

2.  Of  declaring  with  a  Continuando.  700 

3.  Of  the  Plea.  703 

1.  Of  pleading  in  Abatement.  id. 

2.  Of  pleading  in  Chief.  704- 

1.  The  General  Issue.                                     -  id, 

2.  A  Special  Plea.  705 

3.  Both  the  General  Issue  and  a  Special  Plea.  716 

4.  Of  giving  Colour.  717 

4.  Of  the  Replication.  719 

1.  In  the  General.  id. 

2.  Of  making  a  new  Assignment.  723 
Of  the  Evidence  in  an  Action  of  Trespass.  727 

TRIAL.     Vol.  VII.    Page  735. 

Of  a  Trial  by  the  Court. 

1.  In  the  General.  736 

2.  Upon  Inspection.  737 

3.  Upon  the  Examination  of  Witnesses.  739 
Of  a  Trial  by  a  Record.  740 
Of  a  Trial  by  a  Certificate.  743 
Of  a  Trial  by  a  Jury.  747 
Of  a  Trial  at  Bar.  749 
Of  a  Trial  a  Nisi  Prius.  752 
Of  Notice  of  Trial.  755 
Of  putting  off  a  Trial.  758 
At  what  Time  an  Indictment  may  be  tried  before  Justices  of  Oyer  and 

lerminer.  761 

Of  the  Manner  of  trying,  where  more  than  one  Issue  is  to  be  tried.  762 
Of  granting  a  new  Trial. 

1.  In  the  General.  763 

2.  After  a  Trial  at  Bar.  768 

3.  On  account  of  a  Defect  or  Mistake  of  the  Judge  before  tohom 

the  Cause  tvas  tried.  769 

4.  On  account  of  a  Defect,  Mistake,  or  Fault  of  the  Jury  by  ivhom 

the  Cause  was  tried.  770 

5.  On  account  of  a  Neglect  or  Mistake  of  a  Counsellor  or  an  At- 

torney in  the  Cause.  784 

6.  On  account  of  a  Neglect,  Mistake,  or  Fault  of  one  of  the  Parties, 

or  one  of  his  Witnesses.  785 

7.  In  an  Action  of  Ejectment.  788 

8.  In  a  Penal  Action.  789 

9.  In  an  Indictment  or  Information.  id. 
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TROVER.     Vol.  VII.  Page  791. 

Of  an  Action  of  Trover  in  the  general.  Page  793 
Of  a  Conversion;   l|and  herein  where  a  Demand   and  Refusal  before 

Action  are  requisite.]]  794- 

Who  may  bring  an  Action  of  Trover.  799 

For  what  Injuries  an  Action  of  Trover  lies.  806 

Against  whom  an  Action  of  Trover  may  be  brought.  811 

Of  the  Pleadings  in  an  Action  of  Trover.  820 

1.  Of  the  Declaration.  id. 

2.  Of  the  Plea.  825 
Of  Evidence  in  an  Action  of  Trover.  829 


TYTHES.    Vol.  VIII.  Page  I. 

Of  what  Things  Tythe  is  in  general  due.  5 

Who  are  liable  to  the  Payment  of  a  personal  Tythe.  6 

Of  what  Things  a  predial  Tythe  is  due.  9 

1.  Of  Agistment.  id. 

2.  Of  Corn.  13 

3.  Of  Hay.  id, 
4..  Of  Wood.  14. 
5.  Of  divers  other  Things.  18 

Of  what  Things  a  mixed  Tythe  is  due.  20 

1.  Of  the  Young  of  a  Beast.  id. 

2.  Of  the  Eggs  or  Young  of  a  Bird  or  Fold.  21 

3.  Of  Wool.  id. 

4.  Of  divers  other  Things.  22 
To  whom  Tythe  is  in  general  to  be  paid.  id. 
To  whom  parochial  Tythes  are  to  be  paid.  ^S 
To  whom  extraparochial  Tythes  are  to  be  paid.  28 
Of  the  Right  to  a  Portion  of  Tythes  in  a  Parish.  id. 
By  whom  Tythe  is  to  be  paid.  29 
What  Tythes  are  to  be  deemed  small  Tythes.  _  id. 
How  far  the  Custom  of  a  Parish  is  to  be  regarded  in  the  setting  out  of 

Tythes.  ^  32 
Of  the  Time  and  Manner  of  paying  personal  Tythes,  where  there  is  no 

Custom  in  a  Parish.  35 
Of  the  Time  and  Manner  of  setting  out  predial  Tythes,  where  there  is  no 

Custom  in  a  Parish.  id. 

Of  the  Time  and  Manner  of  setting  out  or  paying  mixed  Tythes,  where 

there  is  no  Custom  in  a  Parish.  40 

Of  the  Time  and  Manner  of  paying  Tythes  due  by  Custom.  41 

In  what  Cases  the  Payment  of  Tythes  may  be  suspended.  42 

1.  Of  the  Produce  of  Lands  in  the  Kings  Hands.  id. 

2.  Of  the  Produce  of  Lands  tvhich  have  been  barren.  43 

3.  Of  the  Produce  of  Glebe  Lands.  44 

4.  Of  Discharge  of  Payment  of  Tythes  by  Composition  real.  45 
Of  a  Modus  decimandi. 

1.  In  general.  46 
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iv.  416. 

V.  Mayor  of  Carmarthen,  v.  282. 

V.  Carradice,  vi.  177. 

V.  Carroll,  i.  390.   v.  246. 

V.  Carter,  ii.  268.   iv.  4-16.  613. 

V.  272. 

V.  Cartright,  iii.  879. 

V.  Cartwright,  viii.  152. 

V.  Castell  Careinion,  iii.  829. 

V.  Castlemorton,  vii.  429,  430. 

V.  Castleton,  iii.  299,  300. 

V.    Inhabitants   of  Catesby,    ii. 

792. 

V.  Master,  &c.  of  Catherine  Hall, 

ii.  282. 

v.  Catherington,  v.  636. 

V,  Cator,  iii.  328.    vii.  442. 

V.  Causey,  ii.  245. 

V.  Cawood,  vi.  383. 

V.  Caywood,  v.  794. 

V.  Chaderton,  iii.  326.  iv.  227. 

V.  Chalbury,  v.  351. 

V.  Chalke, 'ii.  272. 

and  Chaloner,  iii.  63. 

V.  Chandler,  iv.  14. 

V.  Chaplain,  v.  360. 

V.  Chappie,  ii.  804. 

V.  Chapman,  vii.  761. 

V.  Chaveney,  iv.  187- 

V.  Checketts,  iv.  981. 

V.  Inhabitants  of  Chedderton,  ii. 

320. 

V.  Inhabitants  of  Chedinfold,  iv, 

231. 

V.  Chenneld,  iv.  303. 

V.  Bishop  of  Chester,  i.  343.    ii. 

281.  iv.  70.  V.  268.  602.  vi.  515. 
vii.  417. 

V.  Chetwynd,  i.  493.    ii.  821.  iv. 

986.    vi.  143. 

V.  Bishop  of  Chichester,  vii.  251. 

V.  Inhabitants  of  Chillesford,  v. 

341. 

V.  Chipp,  iv.  9. 

t'.  Chipping  Norton,  v.  338.   vii. 

418. 

V.  Claphara,  v:  265.  282. 

V.  Clapp,  v.  351. 

Vol.  viii. 


Rex  V.  Sir  Francis  Clark,  vi.  515.  522. 

r.  Clarke,  i.  81.    ii.  169.   iv.  8. 

131.  139.  419.  1011. 

V.  Clarkson,  iv.  139. 

V.  Clear,  v.  259.  279. 

V.  Clement,  i.  391.   ii.  845.    iii. 

873. 

V.  Inhabitants  of  Clifton,  ii.  71. 

320.   iv.  224.  227. 

V.  Cliviger,  iii.  204. 

V.  Coggan,  ii.  208.  757.   v.  264. 

V.  Cohen,  vi.  152. 

V.  Mayor  of  Colchester,  v.  268. 

V.  Cole,  i.  126.  527.   iii-  217. 

V.  Coleridge,  v.  269. 

V.  Coles,  vii.  186. 

V.  Collingburne,  v.  346,  347. 

V.  Combrune,  iv.  303. 

V.  Commerall,  ii.  830.   iv,  227. 

V.  Compton,  iv.  412. 

V.  Conolly,  vii.  209. 

V.  Cooke,  i.  28. 

V.  Cooper,  ii.  290.   iv.  312. 

V.   Coopers'  Company  of  New- 
castle, i.  808.    ii.  255. 

V.  Corneforth,  iv,  99.   v.  317. 

V.  Cornelius,  iii.  286. 

V.  Cornwall,  i.  774. 

V.  Corrock,  iv.  229. 

V.  Corr)',  ii.  274. 

V.  Cotterill,  iii.  554, 

V.   Cotton,  i.  266.    iii.  41.   96. 

414. 

V.  Courteney,  ii.  271,  272.    iii. 

326.   iv.  419. 

V.  Mayor  of  Coventry,  ii.  275. 

277. 

V.  Cover,  iii.  550.   vi,  45. 

V.  Cox,  iv.  628. 

V.  Cranden,  iii.  302. 

V.  Creevey,  v.  199.  210.  vii.  284. 

v.  Crespigny,  vi.  153. 

V.  Crisp,  iv,  978. 

V.  Crocker,  iii.  829. 

V.  Croke,  ii.  259.    iii.  751. 

V.  Cromford,  v.  342. 

V.  Cross,  iv.  223. 

—  .-  V.  Crosse,  v.  350.  793. 

-^  V.  Crossley,  iii.  283.   vi.  152. 

V.  Crowther,  iv.  15. 

V.   Inhabitants   of  Croydon,    v. 

265. 

V.  Crump,  iii.  869. 

u.  Cudlipp,  iv.  418. 

V.  Inhabitants  of  Cumberland,  i. 

786.   ii.  21. 
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Rex  V.  Justices  of  Cumberland,   v. 
272. 

V.  Curl,  iv.  407.   v.  200. 

V.  Cussens,  iv.  193. 

V.  Cutler,  V.  610.   vi.  505. 

V.  Cutley,  iii.  830. 

V.  Dalton,  i.  493. 

V.  Daly,  vi.  468. 

V.  Danally,  iii.  869. 

V.  Danser,  vii.  661. 

V.  Darby,  iii.  302.   iv.  407. 

V.  Darley,  i.  224.   iv.  25. 

V.  Davidson,  i.  391. 

—  V.  Davey,  v.  793. 

V.  Davies,  ii.  435.    iv.  6.  418. 

vii.  429.  442. 
-^—  V.  Davis,  i.  591.  798.   ii.  21.   iv. 

15.   vii.  790. 
— —  V.  Davison,    ii.  845.   iii.  873. 

V.  Dawbeny,  iv.  417. 

V.  Dawes,  i.  443. 

V,  Day,  v.  273. 

V.  Deacon,  iv.  1009. 

.  u.  Commissioners  of  Dean  In- 

closure,  v.  257. 

V.  De  Berenger,  iv.  978. 

— —  V.  De  Caux,  vii.  55. 

V.  Sir  F.  Delaval,  iv.  139.  407. 

V.  De  Manneville,  i.  181. 

■ V.  Justices  of  Denbighshire,  iv. 

203.    V.  272. 
»  V.  Inhabitants  of  Denis,  iii.  840. 

>  V.  Denison,  iii.  498. 

■  V.  Depardo,  i.  179.    vi.  168. 

V.  Mayor,  &c.  of  Derby,  ii.  280. 

— —  V.  Derbyshire,  ii.  170. 

I  V.   Justices   of   Derbj'shire,   iv. 

198.   V.  271. 

V.  Dersingham,  ii.  97. 

— —  V.  Despard,  ii.  87.    iv.  124.   viii. 

625. 
.         V.  Devon,  i.  791. 

V.  Devonshire,  ii.  818. 

■       V.  Earl  of  Devonshire,  vi.  546. 

V.  Dewsnap,  ii.  17.  781. 

—  V.  De  Yonge,  iv.  977. 

V.  Dibbens,  ii.  466. 

V.  Dickin,  iv.  417- 

V.  Dickinson,  ii.  529.   iii.  869- 

——  V.  Dicks,  i.  711. 

■  V.  Ditchingham,  v.  338. 

V.  Dixon,  iv.  302.  304.   v.  788. 

792. 
~  V.  Dobbs,  i.  801. 

V.  Dodd,  v.  794. 

V.  Doherty,  vii.  501,  505.  509. 


Rex  V.  Dolby,  iv.  1003.   vii.  739. 
V.  Mayor,  &c.  of  Doncaster,  ii. 

272.  275.  280.  818.   v.  283. 
V.    Downes,   ii.    816.    iv.    419. 

442. 
V.   Justices   of  Dorchester,  iv. 

618. 
V.  Justices  of  Dorset,  i.  787.  vi. 

585. 

. V.  Douglas,  vii.  .505. 

V.  Dowlin,  vi.  159,  160. 

V.  Drake,  iv.  441.    vii.  443. 

V.  Draper,  v.  203. 

— —  V.  Drew,  iv.  135. 
V.  Drury,  viii.  329. 

V.  Dryden,  vii.  479. 

— —  V.  Dean  and  Chapter  of  Dublin^ 
i.  812.    iii.  62.   v.  268. 

V.  Duffin,  V.  248. 

V.  Dugger,  iii.  845. 

V.  Dunage,  iv.  303. 

V.  Dunbar,  iii.  143. 

V.  Dunn,  ii.  779. 

V.  Dunston,  vi.  153. 

V.  Dyson,  iii.  873.    v.  754. 

V.  Earbury,  ii.  82. 

V.  Inhabitants  of  Eardisland,  iv. 

226. 

V.  Earnshaw,  iv.  14,  15. 

V.  Eastbourne,  i.  175. 

V.  Directors  of  East  India  Com- 
pany, v.  278. 
V.  East  Knoyle,  v.  338. 

V.  Inhabitants  of  East  Lidford, 

iv.  229. 

V.  Eaton,  ii.  781.    iv.  626. 

■  V.  Eccles,  iv.  312. 

V.  Ecclesfield,  i.  784.   iv.  226. 

956.    vi.  259.  267. 

V.  Inhabitants  of  Ecclesfield,  iv. 

226. 

V.  Eden,  iii.  220.   vi.  161. 

V.  Edgar,  iv.  420. 

u.  Edmonds,  iv.  1008,  1009. 

V.  Edwards,  i.  391.  668.  iv.  123. 

578. 

V.  Edyvean,  i.  390. 

V.  Eggington,  i.  670. 

V.  Egginton,  i.  801. 

r.  Elkins,  i.  391.    iii.  261.    vii. 

116. 

V.  Elhs,  i.  51.    ii.  270.    iii.  219. 

viii.  71. 

V.  Elsee,  vi.  500.  504. 

V.  Elwell,  iii.  713.   iv.  138. 

V.  Bishop  of  Ely,  v.  267.  271- 
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Rex  V.  Emtlcn,  vi.  162 
.  V.  Encs,  V.  197. 

■  V.  Bank     of  England,     v.  268, 

269. 

• V.  Episc.  Cestr.  ii.  283.  481. 

.  V.  Episc.  Dunelm.  ii.  281. 

V.  Episc.  Eliens.  ii.  282,  283, 284. 

V.  Episc.  Lincoln,  ii.  284. 

V.  Erith,  iii.  326. 

V.  Eriswell,  iii.  274.  326. 

V.  Erie,  V.  268. 

' V.  Esclall,  iii.  758. 

— —  V.  Justices  of  Essex,  iv.  222. 

V.  Eundem,  iv.  407. 

— —  V.  Bishop  of  Exeter,  v.  263. 

V.  Earl  of  Exeter,  iv.  30. 

V.  Mayor  of  Exeter,  v.  286. 

V.  Commissioners  of  Excise,  v. 

258.  279. 

V.  Bailiffs  of  Eye,  i.  805,  806. 

V.  Eyre,  iii.  332.  342,    iv.  631. 

V.  Evans,  v.  197.  756. 

■  V.  Evered,  v.  341.  343. 
V,  Mayor  and  Burgesses  of  Ever- 
sham,  v.  259. 

V.  Evett,  ii.  815. 

— —  V,  Fairclough,  viii.  71. 
— —  V.  Fairfax,  v.  350. 
V.  Farewell,  ii.  21. 

V.  Inhabitants  of  Great  Farring- 

don,  ii.  555. 

V.  Fauntleroy,  iii.  879. 

V.  Fearnly,  iv.  331. 

V.  Fell,  ii.  780. 

V.  Ferrand,  ii.  814. 

'  V.  Ferrybridge,  v.  635. 

t'.  Ferry  Frytone,  iii.  326. 

V.  Feversham,  v.  283. 

V.  Field,  V.  263. 

V.  Fieldhouse,  iv.  301. 

V.  Fielding,  iv.  407.  628.  vi.531. 

V.  Filer,  iv.  15. 

■  V.  Filevvood,  iv.  414. 
V.  Fylingdales,  iv.  957. 

■  V.  Finmore,  ii.  780. 

V.  Fisher,  iv.  331.    v.  202,  203. 

" V.  Fitzgerald,  iv.  140. 

V.  Lord  Fitzwater,  iv.  596.    vii. 

767. 

' V.  Flanagan,  i.  799. 

-         V.  Flecknow,  iv.  218. 

' V.  Fleet,  v.  202,  203.  351. 

"^~~  and  Warden  of  the  Fleet,  ii.  451. 

u.  Fletcher,  iii.  209. 

V.  Flint,  iv.  312. 

V.  Flintam,  i.  720. 


Rex  V.  Justices  of  Flintsliire,  v.  273. 
— —  V.  Commissioners  of  Flockwold 
Inclosure,  v.  273. 

V.  Flower,  i.  491. 

V.  Ford,  iii.  220.   v.  765. 

V.  Forrest,  iv.  618. 

V.  Foster,  iv.  421.   vi.  152. 

V.  Mayor  of  Fowey,  ii.  820. 

. V.  Fowler,  i.  636.    iii.  330.    Iv. 

129.   vi.  63.   vii.  483, 

V.  Fox,  iii.  223.   iv.  407.   v.  3.T7. 

V.  Francis,  ii.  12.    iv.  406.  420. 

vii.  790. 
IP.  Franklin,  iv.  545. 

V.  Frederick,  iii.  204. 

V.  Freeman,  iv.  314.   v.  762.  vii. 

118. 
V.  Churchwardens  of  Freshford, 

v.  271. 

V.  Frith,  iv,  333. 

V.  Fuller,  iv.  313.  315. 

V.  Furser,  vii.  757.  765.  791. 

. V.  Gaborian,  ii.  261. 

V.  Gade,  iii.  758. 

V.  Gage,  iv.  10. 

. V.  Gale,  vii.  438. 

V.  Inhabitants  of  Gamlingay,  iv. 

229.  694. 

V.  Gardner,  ii.  262.    iv.  15. 

. V.  Gaskin,  v.  283. 

V.  Gast,  or  Garth,  viii.  338. 

V.  Gately,  v.  346. 

V.  Gaul,  i.  78.   v.  222.   viii.  151. 

V.  Genge,  ii.  169. 

V.  Gibbons,  i.  799. 

V.  Gibbs,  iii.  728.   iv.  318. 

V.  Gibson,  iv.  315.    vii.  791. 

V.  Gilbert,  iii.  728.   iv.  318. 

V.  Gilbie,  ii.  781. 

V.  Gilchrist,  iii.  758. 

V.  Gill,  iv.  303.   V.  346,  347. 

V.  Gillifler,  v.  351. 

v.  Ginever,  i.  804. 

V.  Justices   of  Glamorganshire, 

ii.  19. 

V.  Inhabitants  of  Glaston,iv. 231. 

V.  Inhabitants  of  Glastonry,  vii. 

463. 

V.  Glenn,  iv.  980. 

• V.  Glossop,  v.  790. 

V.    Mayor    of   Gloucester,    v. 

266. 

V.  Justices  of  Gloucestershire, 

iv.  203. 

I         V.  Godwin,  iv.  416. 

V.  Goodrich,  iii.  458. 
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Rex  V.  Gordon,  ii.  865.  iii.  323.  iv.  1 38. 

V.  Goudge,  ii.  167. 

— —  V.  Gough,  vii.  764. 
'  V.  Gourlay,  ii.  795. 
— —  r.  Granger,  i.  27. 

V.  Grant,  ii.  819. 

V.  Gravesend,  v.  265. 

.  V.  Gray's  Inn,  v.  268. 
V.  Great  Marlow,  iv.  618. 

■  V.  Greenwood,  i.  424.  493. 
V.  Griffith,  ii.  327.   v.  286. 

■  V.  Grimes,  ii.  270.   iv.  419. 
V.  Grindley,  iii.  871. 

——  V.  Grosvenor,  iv.  412.     vi.   14. 
vii.  176. 

V.  Lord  Grosvenor  and  others, 

V.  792. 

V.  Grout,  ii.  823. 

V.  Grundon,  ii.  283. 

— —  V.  Gudridge,  iv.  1012. 

■  V.  Guerchy,  i.  188. 

V.  Approved  Men  of  Guilford, 

V.  269. 

■■         r.  Gwynne,  ii.  11, 

V.  Hadlow,  i.  231. 

V.  Hailey,  vi.  152. 

V.  Haines,  vi.  143. 

V.  Halfield,  iv.  955. 

— —  V.  Hales,  vi.  143.   vii.  751. 
V.  Hall,  i.  390.  796.,   ii.  88.,   iv. 

203.  331 .  987.,   vi.  305.,  vii.  430. 

469. 

V.  Hallam,  vi.  472. 

V.  Halpin,  v.  204. 

V.  Hammond,  iv.  231. 

— —  V.  Hamstall    Ridware,   iv.  618. 

V.  347.  351. 

V.  Handy,  v.  791 . 

V.  Hanger,  ii.  582. 

V.  Hankey,  iv.  412. 

V.  Harburton,  v.  352. 

■ V.  Hardy,  vii.  592.  633.  viii.  106. 

V.  Hare,  i.  125.   ii.  452.  vi  373. 

474.   vii.  147. 

V.  Harman,  ii.  12. 

V.  Harper,  ii.  820.    v.  355. 

V.  Harries,  iv.  407- 

V.  Harris,  ii.  74.    iv.   1017.    v. 

765.  vii.  467.^ 

V.  Harrison,  i.  807- 

V.  Inhabitants  of  Harrow,  iv.  229. 

V,  Hart,  iv.  545.   v.  195.  207. 

•  V.  Hartley,  iv.  15. 

V.  Harvey,  ii.  83.    iii.  880.    v. 

200.209.   vii.  372.  463. 


Rex  V.   Harvvood,   ii.   73.    582.      iv. 

417. 

V.  Haslingfield,  iii.  323. 

V.  Mayor  and  Jurats  of  Hastings, 

V.  273. 
V.  Hasvvell,  iv.  412.   v.  197. 

V.  Inhabitants   of  Hatfield,   iv. 

229. 

V.   Steward    of  Havering  Atte 

Bower,  v.  273. 

V.   Hawkeswood,   iii.  759.     vii. 

429. 

V.  Hawkins,  i.  800.   ii.  275. 

V.  Hawks,  i.  82. 

V.  Haydon,  iii.  286. 

V.  Hayes,  iv.  330.   viii.  116. 

V.  Hayman,  i.  784. 

V.  Haynes,  i.  796.    iv.  318. 

V.  Kayte,  ii.  275. 

V.  Haythorne,  v.  268. 

V.  Hay  ward,  vii.  513.  517. 

v.  Headley,  ii.  819. 

V.  Hearle,  iii.  62.   iv.  419. 

V.  Heaseman,  v.  345.  347. 

V.  Heath,  ii.  269. 

V.  Heaven,  ii.  279. 

V.  Heaver,  ii.  821. 

V.  Hebden,  iii.  254.    iv.  419. 

V.  Mayor  of  Heden,  iv.  419. 

V.  Highnam,  v.  338. 

V.  Hellier,  vii.  509. 

V.  Helps,  ii.  795. 

V.  Lord  of  the  Manor  of  Hendon, 

V.  264. 

V.  Hendricks,  iv.  412. 

V.  Florence  Hensey,  ii.  83. 

u.    Herefordshire    Justices,    iv. 

954. 
V.  Town  of  Hertford,  iv.  230. 

414. 

V.  Hide  and  others,  vii.  236. 

V.  Higgins,  iv.  302.  420.  532. 

V.  Highmore,  iv.  986. 

V.  Hill,  i.  408.    ii.  821.    iv.  14. 

986.   vi.  90.   vii.  55, 

V.  Hinckley,  ii.  75. 

V.  Hindringham,  V.  341.  vii.  171- 

V.  Hodnett,  v.  289. 

V.  Holbeck,  vii.  418. 

V.  Inhabitants  of  Holborn,   iv. 

226. 

V.  Holden,  iii.  878. 

V.  Holland,  i.  387.   ii.  819.   iv. 

318.  407.    viii.  193.  249. 

V.  Hollister,  iii.  286. 

Rex 


NAMES  OF  THE  CASES. 


'81 


Rex   V.  Holmes,  iii.  719. 

V.  Holt,  iii.  249.  834-.    vii.  764. 

766. 

V.  Hopkins,  i.  758,   iv.  949. 

V.  Inhabitants    of  Hornchurch, 

ii.  809. 

V.  Home,  v.  201.  212.   vi.  219. 

V.  Jane  Horsiey,  i.  391. 

V.  Horton,  v.  272. 

.         V.  Hoseason,  v.  343. 

V.  Hoskins,  i.  387. 

V.    Fraternity    of    Hostmen    in 

Newcastle-upon-Tyne,  iii.  286. 

V.  Hotch,  iv.  318. 

V.  Houghton,  iv.  1011. 

V.  Houlgrave,  i.  794. 

V.  How,  iv.  318. 

V.  Howell,  iv.  414.  420. 

V.  Hubball,  ii.  820.   iv.  986. 

V.  Hubs,  ii.  780. 

u.  Hucks,  vi.  161.  162. 

V.  Hudson,  iv.  217. 

V.  Huggins,    iii.  134.  220.     vii. 

696.    viii.  116. 
V.  Hughes,  i.  711.    ii.  811.    iii. 

871.   iv.  986.   vi.  36. 

V.  HuIcofF,  v.  346. 

V.   Hunt,  iv.  1009.    v,  207.   vii. 

771. 
. V.  Hunt  and  another,  vii.  398. 

V.  Hunter,  iii.  758.    viii.  146. 

V,  Hurrell,  i.  712. 

V.  Hutchins,  vii.  518. 

V,  Hymen,  v.  222. 

V.  Inhabitants  of  Idle,  vii.  443. 

V.  Ilchester,  v.  282. 

V.  Incledon,    ii.    468.    781.     iv. 

230.    V.  797. 

V.  Ingram,  v.  274. 

V.  Jackson,  i.   110.    ii.  11.  89. 

iv.  407.  628. 

V.  Jacobs,  i.  777.  vii.  376. 

V.  James,  ii.  21. 

V.  Jaram,  i.  503.    iv.  1003. 

V.  Jarvis,  i.  800.    iv.  14. 

V.  Jenkinson,  ii.  19. 

V.  Jenneaur,  v.  197. 

V.  Jetherell,  iii.  568. 

V.  Jobling,  i.  800. 

V.   Johnson,    i.  2.    ii.   830.    iii. 

217.  300.  471.  iv.  139.  332.  551. 
vi.  235.    vii.  749. 

V.  Johnson  and  others,  v.  270. 

V.  Jolliffe,  i.l26.     iii    838.    iv. 

598. 


Rex  V.  Jones,  i.  27.  493.    iii.  232. 

725.  758.  iv.  223.  304.  407.  949. 

vii.  197. 

V.  Jones  and  Palmer,  iii.  757. 

V.  Jordan,  i.  775.    ii.  273. 

V.  Jotham,  iv.  203.   v,  259.  264. 

.^  V.  Jower,  V.  270. 

V.  Judd,  i.  493,  494.   ii.  90. 

V.  Jukes,  ii.  780. 

V.  Keat,  iii.  331. 

V.  Kemp,  iv.  418.     vi.  644. 

r.  Kendall  and  Roe,  ii.  82.  87. 

V.  Kennear,  iv.  1008.    vii.  782. 

viii.  106. 
V.  Inhabitants  of  Kent,  i.  788, 

789. 
t'.  Justices  of  Kent,  ii.  478.  815. 

iv.  954.   V.  272. 

V.  Kenyon,  ii.  781. 

V.  Kerrison,  i.  784. 

V.  Kettleworth,  iv.  230. 

V,  Keynsham,  V.  117.    vii.  418. 

V.  Kimberley,  iv.  117. 

V.  King,  iii.  832.    iv.  332. 

V.  Kingsmoor,  iv.  956. 

V.    Mayor    of    Kingston-upou- 

Hull,  v.  260. 
r.  Kinnersley,  iv.  302.  407-   vai. 

121. 

V.  Kirdford,  iii.  831. 

V.  Kitchen,  v.  248. 

V.  Knight,  iv.  957.    v.  197. 

V.  Knollys,  ii.  419.   vii.  741. 

et  Reg.  V.  Knollys,  alias  Lord 

Banbury,  vi.  551. 

V.  Kynaston,  iv.  623. 

t'.  Lacy,  iv.  955. 

V.  Lacy  and  Parker,  vii.  606. 

■  V.  Ladsinghara,  viii.  97. 

V.  Lafone,  iii.  209. 

V.  Laindon,  iii.  317.  837. 

V.  Lambe,  iv.  546. 

V.  Lambert,  v.  196.  213. 

V.  Justices  of  Lancashire,  u.  779.- 

799.   iv.  228. 

. V.  Lancaster,  v.  286. 

V.  Bishop  of  LlandafF,  i.  204. 

V,    Commissioners    of   Landilla 

District,  iv.  225. 

V.  Lane,  ii.  803.   iv.  987- 

V.  Langham,  v.  352. 

V.  Lanvair,  vii.  418. 

V.  Lanvari,  v.  338. 

V.  Lara,  iv.  302. 

V.  Larvf  ood,  vi.  347. 
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Rex   et  Reg.  v.  Larwood,  vii.  175. 

r V.  Latham,  iv.  416,  417- 

V.  Lawley,  iv.  315. 

.  V.  Layton,  iii.  713. 

V.  Leap,  iv.  332. 

V.  Lee,  iii.  286.   v.  202. 

V.  Leefe,  vi.  161. 

u.  Leeson,  iv.  128. 

V.  Leginham,  vii.  466. 

V.  Justices  of  Leicester,  v.  271. 

vii.  448. 

V.  Mayor  of  Leicester,  ii.  279. 

V.  Justices  of  Leicestershire,  v. 

272. 
V.  Sheriff  of  Leicestershire,  vii. 

71. 

V.  Leigh,  iv.  419- 

.  V.  Leighton,  v.  339.   vii.  418. 

, V.  Leonard,  iv.  127. 

V.  Lewis,  iv.  387.  796.    v.  272. 


vii.  70.  76.  509. 

V.  Lincoln,  vi,  161. 

V,  Bishop  of  Lincoln,  v.  267. 

V.  Mayor  of  Lincoln,  iii.  361. 

V.  Lincoln's  Inn,  v.  268. 

V.  Inhabitants  of  Lindsey,  i.  789. 

V.  Lister,  iv.  318. 

V.  Liston,  iv.  27. 

,         V.  Little,  &c.,  Freemen  of  Salt- 
ash,  ii.  272. 
—  V.  Mayor,  &c.  of  Liverpool,  ii. 
272.  397.   iv.  224. 

. V.  Loggen,  iii.  551. 

. .  V.  Locker,  iii.  204. 

V.  Lolley,  i.  776.   v.  332. 

V.  Bishop  of  London,  iii.  15.   v. 

263.   vi.  431.   vii.  456. 

. et  Reg.  u.  Bishop    of  London, 

iv.  730. 

V.  City  of  London,  v.  266. 

u.  Mayor  of  London,  ii.  821.  iii. 

221.   V.  266. 

V.  Sheriffs  of  London,  v.  579. 

V.  Lone,  ii.  167.   iv.  302. 

V.  Longden,  v.  762. 

V.   Lookup,  iv.    323.   vii.  693. 

V.  Inhabitants  of  Lopen,  ii.  768. 

V.  Louth,  vii.  414. 

V.  Lovet,  iv.  16. 

V.  Sir  William  Lowther,  iv.  417. 

V.  Loxdale,  iv.  618.    vii.  455. 

■  V.  Llewellin,  iv.  6. 

V.  Lloyd,  iv.  216.  v.  796.  vi.  43. 

V.  Inhabitants  of  Lubbenham,  i. 

750. 

— — .  V.  Lucas,  ii.  239.  iii.  286.  v.  270. 


Rex  V.  Luckup,  i.  82.  iii.  217.  iv.  26. 

V.  Luellin,  iv.  450. 

V.  LufFe,  i.  749, 750.  756.  iii.  205. 

V.  Lyme  Regis,  ii.  279. 

V.  Mayor,  &c.  of  Lyme  Regis, 

i.  222.   V.  283.  286. 

_ V.  Lynn,  iii.  302. 

V.  Lyon,  iii.  758.  879. 

V.  JNi'Dermot,  v.  248. 

V.    Inhabitants  of  Machynleth, 


i.  784.  789. 
-  V.  INIacintosh,  iii.  324. 
V.  M'Kay,  iv.  987. 


iv.  128. 


V.  Maddox,  iii.  868. 

V.  Magrath,  i.  493. 

V.  Malland,  vii.  467. 

V.  Mann,  vii.  789. 

V.  Mannam,  v.  336. 

-y.  Company  of  Margate  Harbour, 

V.  271. 

V.  Margate  Pier  Company,   v. 

259.  268. 

u.  Margetts,  i.  800. 

V.  Marks,  i.  493.  ii.  90.  iv.  138. 

V.  Marriot,  iv.  14. 

V.  Marrow,  iii.  723. 

V.   Marsden,  iii.   552.     iv.  414. 

417.   V.  201.  vii.  291. 

V-  Marsh,  iv.  926- 

V.  Marshall,  i.  808.    ii.  818.    iii. 

878.    iv.  407.  1017.   vi.  36. 

V.  Martel,  i.  78. 

V.  Martin,  i.  799.    iii.  282.   iv. 

1013.    vii.  114. 

V.  Martleshain,  i.  766. 

V.  Marton,  iv.  225. 

V.  Mason,  iii.  758.  804.   iv.  318. 

V.  Massey,  i.  493. 

V.  Masters,  v.  197* 

U.Mather,  iv.  631. 

V.  Mathews,  iv.  320.  329. 

V.  Mettinglen,  iii.  312. 

V.    Mawbey,  iv.  303.    vii.  747. 

766. 

V.  May,  &c.  ii.  272. 

V.  Mazagora,  iii.  878. 

V.  Mead,  i.  231.  503.    iii.  842. 

iv.  122.  139.  V.  765. 

V.  Mein,  iv.  417,  418. 

V.  Mellor,  iv.  955. 

V.  Metcalf,  vi.  504. 

V.  Inhabitants  of  Middlesex,  iv. 

230. 

V.  Justices  of  Middlesex,  v.  272. 

V.  Sheriff  of  Middlesex,  i.  126. 

390.   vii.  120.  196. 

Rex 
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Rex  V.  MidcUcton,  v.  210.   vii.  4'3. 
.  V.  Inhabitants  of  ^Nlitldlezoy,  iii. 

305. 
V.  Borough  of  Midhurst,  ii.  208. 

V.  260. 

I'.  ^Nlierre,  ii.  169. 

V.  Miles,  iv.  412.    v.  197. 

V.  Miller,  ii.  270. 

V.  Milnrow,  ChapelWardens of, 

iv.  1013. 

V.  :Mills,  V.  2-l'6. 

V.  Milton,  vii.  669. 

V.  Minify,  vii.  116. 

V.  Moffit,  iii.  870. 

r.  Monday,  ii.  270.  275.  v.  274. 

',-.  Monkhouse,  vii.  71,  72. 

r.  Mayor  of  Monmouth,  v.  282. 

V.  Sheriff  of  Monmouth,  iii.  377- 

V.  Justices   of  Monmouthshire, 

V.  272. 

V.  Lord  Montacute,  v.  260. 

r.  Moor,  v.  317.    vii.  606. 

c.   Morgan,   iv.   350.  414.   623. 

vi.  149.    vii.  441.  469. 

— —  I'.  Morphew,  vii.  758. 

V.  Mortlock,  iv.  418. 

-  r.  Morrall,  vi.  464. 

V.  :Morris,  ii.  268.  270.  824.    iii. 

871.    iv.  418.    vi.  160. 

V.  Morton,  iii.  759.  840. 

V.  Mothersell,  iii.  285. 

V.   Mountnorris,    iv.    133.    135. 

137. 

r.  Mulreaty,  vii.  376. 

V.  Munner}^,  iii.  331. 

V.  Munoz,  iii.  804.   iv.  318. 

: r.  Musson,  iv.  1010. 

t'.  Musters,  vi.  474. 

V.  Myers,  i.  310.  389.   iv.  186. 

V.  Nantwich,  ii.  71. 

V.  Nash,  iv.  927. 

V.  Nathan,  i.  567.   ii.  88. 

r.  Inhabitants  of  Neston-under- 

Penyard,  iv.  224. 

V.  Netherthong,  iii.  303. 

V.  Nethertling,  iv.  955. 

< V.   Nettle    and   two   others,   vii. 

504. 

■ t'.  Newland,  iv.  421. 

r.  Newsham,  ii.  270.   v.  278. 

V.  B.  Neville,  v.  793. 

V.  S.  Neville,  v.  793. 

V.  Nichol  and  Robins,  iii.  334. 

V.  Nicholls,  ii.  327. 

— —  V,  Nicholls  and   Bygrove,   viii. 

121. 


Rex  V.  Nixon,  iv.  404. 

V.  Norris,  ii.  261. 

r.  North,  vii.  492. 

r.  Lords   North  and  Grey,  iv. 

128. 

V.  Justices  of  Northampton,  i. 

268. 

I'.  Inhabitants  of  Northampton- 
shire, i.  786. 

V.  Justices  of  the  North  Riding 

of  Yorkshire,  iv.  1012.    v.  272. 

V.  Northrowam,  v.  338. 

V.  Norton,  i.  493. 

V.  Bishop  of  Norwich,  vii.  251. 

V.  Dean  and  Chapter  of  Norwich, 

V.  268.  280. 

V.  Inhabitants  of  Norwich,   iv. 

226. 

V.  Mayor  of  Norwich,  ii.  823. 

V.  Earl  of  Nottingham,  vi.  426. 

t'.  Mayor  and  Burgesses  of  Not- 
tingham, vii.  748. 

V.  Nudigate,  viii.  129. 

f.  Nunez,  iii.  219,  220. 

r.  Nutt,  v.  207. 

V.  Oadly,  V.  337. 

V.  Oakley,  iv.  108. 

V.  Oliver,  vii.  71. 

V.  Olney,  iii.  312. 

V.  Osborne,  ii.  17.  286.  880.   iv. 

303.  418.   V.  201. 

V.  Osmer,  vii,  118. 

V.  Hales  Owen,  v.  345.  347. 

V.  Oxenden,  v.  264. 

r.  Bishop  of  Oxford,  vii.  236. 

f.  Inhabitants  of  Oxfordshire,  i. 

785.  788,  789.   ii.  11. 

V.  Justices  of  Oxford,  ii.  815. 

V.  Paddington  Vestry,  iv.  956. 

r.  Page,  i.  548.  656. 

V.  Paget,  vi,  539. 

V.  Paine,  v.  200.  206- 

r.  Palmer,     iii.    568.     iv.   407. 

628. 

V.  Pappineau,  v.  793. 

f.  Parker,  iii,  588.   vii.  382. 

r.  Parkes,  iii.  757. 

V.  Parkhurst,  iv.  927. 

V.  Parkins,  ii.  821. 

V.  Parks,  iv.  417. 

V.  Parkyns,  iv.  948. 

V.  Parris,  iii.  219. 

V.  Parry,  ii.  275. 

V.  Pasmore,  \i.  285. 

V.  Pateman,  ii.  820.   iii.  879 

V.  Pawlett,  iv.  115. 
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Rex  V.  Pawlin,  vH.  445.  4:66. 

V.  Payne,  iii.  275. 

V.  Payton,  iii.  332.  338. 

■  V.  Peach,  iv.  412. 

V.  Peacock,  iii.  878.   iv.  417. 

V.  Pearce,  v.  206. 

V.  Pearse,  iv.  15. 

V.  Pearson,  vi.  149. 

V.  Peck,  V.  361. 

V.  Peckman,  i.  387. 

V.  Pedley,  iv.  152.   vi.  153. 

V.  Pember,  vii.  116. 

V.  Pemberton,  iv.  328.    v.  359. 

vi.  255. 
'  V.  Inhabitants  of  Penderryn,  iv. 

225.  228. 

V.  Pendleton,  vii.  436. 

V.  Inhabitants  of  Pennegoes,  ii. 

779. 

V.  Penny,  iv.  408. 

V.  Pensax,  vii.  467. 

V.  Pepys,  vi.  153. 

V.  Percival,  iv.  564. 

V.  Pergam,  vi.  35. 

V.  Perrott,  iv.  318. 

V.  Perry,  ii.  10.   iv.  545.  550. 

V.  Peters,  vii.  768. 

V.  Peto,  ii.  852. 

V.  Pewtress,  iv.  332. 

V.  Pexley,  viii.  344. 

V.  Phillips,  ii.  326.    iv.  404.  412. 

419.  979.  981.  1018.   v.  766.    vi. 

349. 
V.  College     of    Physicians,     v. 

259. 

V.  Pickerill,  iv.  186. 

V.  Picket,  i.  800. 

■  V.  Picton,  vi.  305. 

D.  Piddlerenthide,  iii.  14. 

V.  Pierce,    iv.   532.    1012.     vii. 

453. 
V.  Piercy,  iii.  217. 

■  ■       V.  Pierson,  i.  126. 

V.  Pilkington,  ii.  267. 

V.  Pillborough,  v.  210. 

V.  Pixley,  i.  635. 

V.  Player,  ii,  820. 

V.  Plummer,  viii.  101.  134. 

V.  Plunket,  i.  392. 

V.  Plympton,  iv.  407. 

V.  Pocock,  iv.  408.  628. 

V.  Pocoke,  iv.  302. 

^—  V.  Poland,  ii.  301. 
V.  Pollman,  vi.  26. 

■  V.  Ponsonby,  ii.  279.   iv.  417. 
—  V.  Pooley,  v.  377.   vii.  429. 


Rex  V.  Popham,  iii.  313. 

V.  Popplewell,  iv.  187. 

V.  Port,  iii.  878. 

and  Lady  Portington,  ii.  38. 

V.  Portsea,  v.  339. 

V.  Mayor  of  Portsmouth,  ii.  82L 

V.  Powell,  ii.  818.    iii.  745.    iv, 

302.  318.  416,  417.  420.  vi.  207. 

V.  Pratt,  ii.  582. 

V.  Pratten,  i.  81. 

V.  Prest,  vii.  454. 

V.  Preston,  i.   779.   iv.  420.  v. 

305. 
V.  Price,  iv.  618.  442.    vi.  157. 

162. 

V.  Prince,  iii.  890. 

V.  Prosser,  iii.  213. 

V.  Pugh,  iv.  564.   vii.  450. 

V.  Pullen,  iv.  14. 

V.  Pulsford,  ii.  821. 

r.  Punston,  iii.  274. 

V.  Purnell,  iii.  286. 

V.  Pyke,  iv.  417. 

V.  Radley,  vi.  12. 

V.  Sir  Richard  Raines,    iii.  428. 

v.  270.  309. 

V.  Randall,  iii.  879.    iv.  24.    v. 

536. 

V.  Ravenstone,  i.  768. 

V.  Rawlins,  iv.  231. 

V.  Rawson,  ii.  830. 

V.  Raynall,  vii.  789. 

V.  Rayner,  i.  497- 

V.  Read,  vii.  399. 

V.  Reading,  iii.  205.  206.  758. 

V.  Reculist,  iii.  759.   vii.  429. 

V.  Rebord  Baptist,  i.  451. 

V,  Redman,  iv.  582. 

V.  Reed,  iii.  844. 

V.  Reeks,  vii.  413. 

and  Rees,  ii.  73. 

V.  Remnant,  i.  493.   ii.  90. 

V.  Rennet,  v.  264. 

V.  Revel,  iii.  302.  624.  628.    iv. 

408. 

V.  Reynolds,  iv.  123.   vii.  369. 

tj.  F.  Rhode,  ii.  90. 

V.  Rhodes,  iii.  220.  456. 

V.  Richards,  iii.  879.    iv.  216. 

303. 

V.  Richardson,  ii.  273.  275.  280. 

436.   iv.  415. 

V.  Duke  of  Richmond,  iv.  416. 

V.  Ricketts,  v.  248. 

V.  Ridge,  viii.  332. 

V.  Ridley,  iv.  927. 
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iv.l87.  41]. 
vi.  478.    viio 


184. 


Rex  V.  Ridpatb,  i.  497. 

V.  Ring,  iii.  751. 

V.  Ripon,  ii.  527. 

V.  Rippon,  ii.  267.    v.  342. 

V.  Mayor,   &c.  of  Rippon 

260.  279. 

. V.  Rispal,  iv.  302. 

V.  Ritson,  ii.  11. 

-  V.  Roberts,  iii.  550 
V.  197.   203,  204. 
311. 

V.  Robinson,    i.   126.     iv 

297.  302.  412.    vii.  467. 

V.  Bishop  of  Rochester,  iv.  128. 

V.  Roddam,  iv.  115.  123. 

V.  Roe,  vii.  122. 

V.  Rogers,  i.  800.     ii.    180.   iv. 

417.  421.   vii.  442. 

V.  Rogier  and  Humphry,  iv.  930. 

V.  Rooke,  iii.  205,  206.   vi.  42. 

V.  Roper,  vi.  161. 

V.  Rosenstein,  v.  210. 

V.  Rosewell,  vii.  626. 

• — —  V.  Roupell,  ii.  527. 

V.  Routledge,  ii.  161.  167.  170. 

— —  V.  Rowledge,  viii.  159. 
— —  V.  Rudd,  i.  262.  493. 

V.  Rudge,  i.  388. 

. V.  Russell,  iv.  223.   v.  792. 

V.  Rust,  i.  798. 

V.  Rutter,  v.  347. 

V.  Rye,  Mayor,  &c.  of,  v.  281. 

. V.  Ryton,  iii.  303. 

V.  Sadler,  vii.  761. 

V.  Sainsbury,  iv.  303.  442.  620. 

624. 
— —  V.  St.  Alban's,  iv.  955. 
V.  Justices  of  St.  Alban's,  ii.  780. 

V.  265. 
V.  St.  Benedict,  iv.  954. 

V.  Masters  and   Fellows   of  St. 

Catherine's  Hall,  v.  268. 

V.  Inhabitants  of  St.  George,  vi. 

255. 

V.   Inhabitants   of  St.    George, 

Hanover  Square,  iv.  226. 

V.  St.  Giles',  Cambridge,  iv.  956. 

V.  St.  James's   (Churchwardens 

of   Taunton),  v.  282. 

' et  Reg.  V.  St.  John's  College, 

ii.  283,  284. 

V.  St.  Margaret's  Lincoln,  v.  351. 

V.  St.  Martins,  v.  278. 


— —  V.   St.  Marv,  Taunton,   ii.  778. 

781. 
V.  St.  Martyr,  i.  772. 


Rex  V.  St.  Nicholas,  v.  342.351,  352. 

t).  St.  Pancras,  iii.  258.    iv.  226. 

V.   St.  Paul's,  Bedford,  vii.  423. 

428,  429. 

V.   St.   Peter's  Chester,  v.  338. 

vii.  418. 

■  V.  St.  Petrox  in  Dartmouth,  v. 

338,  339.  342.  351. 

V.  St.  Sepulchres,  iii.  299. 

V.  Salisbury,  i.  493.   v.  199o 

V.  Salter,  i.  495.  985. 

V.  Saltern,  v.  341.  350,  351. 

V.  Salway,  ii.  822. 

V.  Inhabitants  of  Sambourn,  iii. 

311. 

V.  John  Sargent,  ii.  279.  iv.416. 

- —  V.  Sarmon,  iv.  224. 
V.  Saunders,  iv.  416. 

V.  Lord  Say,  iii.  714. 

V.  Sayer,  vi.  568. 

V.  Inhabitants    of   Scammoden, 

iii.  311.  837. 

V.  Lord  Scarsdale,  ii.  83. 

V.  Schiever,  iv.  122. 

V.  Schoole,  vi.  152.  161. 

V.  Scofield,  iv.  302. 

■ V.  Justices  of  Seaford,  iv.  632. 

V.  Sir  Charles  Sedley,  iv.  302. 

Sefton,  i.  801. 

V.  Serjeant,  iii.  828. 

V.  Inhabitants  of  Seton,  ii.  26. 

V.  Seville,  ii.  806. 

V.    Severn   and    Wye   Railway 

Company,  v.  257.  268. 

V.  Commissioners    of    Sewers, 

Essex,  ii.  864. 

V.    Commissioners    of    Sewers, 

County  of  Somerset,  ii.  541. 

V.  Commissioners  of   Sewers   in 

Yorkshire,  ii.  12. 

— —  V.  Shakespeare,  iv.  315. 

V.  Samuel  Shakspeare,  i.  30. 

V.  Sharpless,  iii.  868.    iv.  303. 

V.  Sharpness,  i.  129.    ii.  17.    iv. 

230. 

V.  Shaw,  i.  494.   iii.  833. 

V.  Shebbeare,  iv.  140. 

V.   Inhabitants   of  Slieffield,   iv. 

225. 

V.  Shelley,  ii.  239.    iii.  286.    v. 

270. 

V.  Shepherd,  iv.  417. 

V.  Sheppard,  iii.  878.   iv.  954. 

V.  Sherman,  iv.  315,  316. 

V:  Sherwood,  vii.  164. 

V.  Justices  of  Shrewsbury,  ii.  12. 
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Rex  V.  Mayor  of  Shrewsbury,  ii.272. 
— ^  V.  Earl  Shilton,  v.  350. 

V.  Silcot,  iv.  6. 

r,  Simpson,  iii.  468.   iv.  15. 

V.  Simons,  vii.  772.   viii.  115. 

.  V.  Slopcr,  vii.  217. 

V.  Slythe,  ii.  821. 

V.  Smith,  i.  796,  797.   ii.  88.  819, 

820.    iii.  803.    iv.  229.  302.  407. 

418.550.927.986.1011.   v.260. 

280.  770. 

. V.  Smithies,  i.  390. 

. V.  Sneller,  iv.  122. 

V.  Solgard,  ii.  242.   iv.  407. 

V.   Inhabitants   of  Somerset,  i. 

789. 

—  V.  Justices  of  Somersetshire,  ii. 
780. 

—  V.  Somersetshire  Commissioners, 
ii.  864. 

■ V.  Sope,  i.  758. 

. V.  Souter,  vi.  162. 

V.  Southerly,  vii.  41. 

V.  Southern,  iv.  927. 

V.  Southerton,  iv.  303.  978. 

V.  South  Lynn,  iii.  213. 

. V.  Sparling,  iv.  187- 

V.  Sparrow,  ii.  12.    v.  272.    vii. 

448. 
.  V.  Spearing,  iv.  417.  420. 

V.  Spelman,  vii.  492. 

•         V.  Spencer,  i.  804. 

V.  Spriggins,  iv.  412. 

V.  Squire,  i.  712.    iii.  871. 

V.  Suddis,  iv.  135.    vii.  401. 

^.Justices of SufFolk,iv. 203.954. 

V.  Surgeons'  Company,  i.  808. 

-  V.  Justices  of  Surry,  iii.  286.  iv. 
954. 

V.  Sheriff  of  Surrey,  vii.  222. 

V.  Justices  of  Sussex,  ii.  19. 

V.  Sutton,  i.  177.    iii.  834.    iv. 

332.1008.   v.  346.  792.   vii.  445. 

■ V.  Stacey,  iv.  418. 

V.  Marquis  of  Stafford,  v.  28.  40. 

269. 
V.  Mayor,  &c.  of  Stafford,  v.  259. 

782. 

V.   Stamforth,  &c.   Canal   Com- 
pany, v.  268. 

V.  Standard,  ii.  779. 

■  V.  Stanly,  vii.  113. 

V.  Stanley  and  his  Bail,  vii.  512. 

• V.  Stannard,  ii.  21. 

. V.  Stapleton,  iii.  101. 

— —  V.  Starling  and  others,  iv.  408. 


Rex  V.  Stead,  iv.  230.  v.  797. 

V.  Stephens,  iv.  417.  v.  227.  vii. 

486. 
V.  Stevens,  i.  728.    It.  618.  980. 

985.    vii.  18. 

V.  Stevens  and  Agnew,  vi.  302. 

.         V.  Stevenson,  iv.  578. 

V.  Inhabitants  of  Steyning,  iv. 

231. 

t'.  Stock,  i.  799,  800. 

. V.  Stockland,  iii.  486. 

V.  Stokes,  i.  389.  668.   iii.  14. 

iv.  421. 

V.  Stone,  iii.  217-  487.    iv.  15. 

926.   vii.  600.  632.  635.  791. 
V.  Storr,  iii.  712.   iv.  303. 

V.  Stoughton,  iv.  226.  312.    vi. 

280. 

V.  Strangeways,  ii.  271. 

V.  Inhabitants  of  Stratford,  iv. 

230. 

— —   V.    Mayor   of    Stratford   upon 

Avon,  i.  784. 

V.  Stratton,  i.  779.   v.  335.  795. 

V.  Stuart,  vii.  758. 

V.  Stubbs,  vii.  448. 

V.  Swallow,  iv.  16. 

V.  Swyer,  ii.  823. 

V.  Symmons,  iv.  418. 

•  V.  Symonds,  iv.  412.  632. 

V.  Tappenden,  i.  808.   v.  286. 

V.  Tarrant,  iv.  407. 

V.  Tate,  iv.  417. 

. V.  Taunton,  ii.  804. 

V.  Inhabitants   of    Taunton,   iv. 

226.  230. 
V.  Ta3^1or,  i.  76.  ii.  276.  278.  iii. 

758.   iv.  16.  33.  407.  419.  v.  759. 

vi.  161. 
-V.   Teal,   ii.   781.   iii.  829.    vii. 

791. 

-  V.  Teasdale,  iii.  217. 

-  V.  Terret,  ii.  21. 

-  V.  Testick,  iii.  758. 

-  V.    Theed,    iii.  331.   342.    vii. 
486. 

-  V.  Theodorick,  ii.  271. 

-  V.  Thistlewood,  vii.  625. 

-  V.  Thomas,  ii.  779.   v.  767. 

-  V.  Thompson,    iii.  758.  870.   iv. 
15.    vii.  751. 

-  V.  Thornton,  ii,  818. 

-  V.  Tilly,  iii.  217. 

-  V.  Tindall,  ii.  21. 
V.  Mayor  and  Burgesses  of  Tin- 


tagel,  v.  279. 
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Rex  V.  Tippin,  vl.  5Q. 

V.  Tizzard,  vi.  36. 

V.  Tod,  V.  Ti% 

V.  Toddington,  iv.  99. 

V.  Tolpuddle,  iii.  I'i. 

V.  Toller,  vi.  480. 

V.  Tolley,  iv.  23.  926. 

V.  Tooke,  Home,  vii.  592.  633. 

V.  Tooley,  vii.  751. 

V.  Townsend,  iv.  226.  228.  954. 

V,  Tranter,  v.  761. 

V.  Treble,  iii.  746. 

I'.  Tremearne,  iv.  1009. 

V.  Trevillian,  iv.  332.  v.  351. 

V.  Trevenan,  iv.  416,  417-  422. 

V.  Mayor  of  Truro,   ii.  819.    v. 

262.  278. 

V.  Tucke,  iv.  187. 

V.  Tucker,  iv.  332.   vii.  122. 

V.  Tuft,  iii.  757. 

V.  Tuiistead,  v.  351. 

V.  Turfoot,  iii.  330. 

V.  Turkey   Company,     v.    271. 

361. 

V.  Turlington,  iv.  121.  140. 

V.  Turner,  ii.  780.   iv.  926.  978. 

V.  Twine,  vi.  520. 

V.  Inhabitants  of  Twyning,  Glou- 
cestershire, iii.  838. 

V.  Upton,  viii.  339.  340. 

V.  Urlyn,  viii.  117. 

V.  Uttoxeter,  ii.  12. 

V.  Vandeleer,  v.  346. 

V.  Van  Murgen,  iii.  869. 

V.  Vantandillo,  iv.  977-   v.  792, 

V.  Varlo,  ii.  270.   iv.  419. 

V.  Vaughan,    i.    392.     iv.    302. 

407.   vi.  26. 

V.  Verelst,  iii.  323.   vi.  152. 

V.  Vincent,  iii.  456. 

V.  Vipont,  iii.  275. 

• V.  Waddington,   i.  493.   iii.  726, 

727.    iv.  952.   v.  200. 

V.  Wade,  iii.  568. 

V.  Wadley,  ii.  780. 

V.  Wadsworth,  iii.  550. 

V.  WagstafF,  v.  351. 

V.  Wait,  iii.  829. 

V.  W^akefield,  v.  316. 

V.  Walker,   iv.  47,  230.    v.  261. 

274.  770.   viii.  339. 

V.  Wallace,  i.  391.    vii.  624. 

V.  Waller,  vi.  161. 

V.  Wallis,  ii.  830.    iv.  415. 

V.  Walsh,  iii.  870.   vii.  602. 

V.  Walter,  v.  207.  339. 


Rex  V.  Inhabitants    of  Wandsworth, 
iv.  230.   vii.  789.  790. 

V.  Wanhope,  iii.  721. 

V.  Wantage,  v.  339.   vii.  418. 

V.  Ward,   iii.  586.  748.   v.  259. 

264,  265.  280. 

V.  Wardroper,  iv.  418. 

V.  Warlow,  iv.  418.  421. 

V.  Inhabitants  of  Warminster,  ii. 

22.    iii.  842. 

V.  Warner,  iii.  588.   vi.  526. 

V.  Warre,  iv.  331. 

V.  Warrington,  iv.  532.   vii.  198. 

V.  Justices  of  Warwick,  ii.  815. 

V.  W'atkinson,  iii.  207. 

V.  Watson,  i.  391.   iv.  407.  463. 

V.  196.   vii.  625,  626.  630.  632. 

V.  Watts,  iii.  878.   v.  793. 

V.  Waully,  i.  777. 

V.  Webb,  iii.  878.   iv.  333.  407. 

v.  795. 

V.  Webster,  iv.  407.  412.  628. 

V.  Weekes,  vii.  121. 

V.  Wegener,  v.  210.  212. 

V.  Weir,  ii.  805. 

V.  Wells  and  Allnutt,  vii.  217. 

V.  Corporation  of  Wells,  vi.  42. 

V.  Welsh,  vii.  607. 

V.  Churchwardens  of  W^eobly,  v. 

271. 

V.  Westbert,  iii.  573. 

r.  West  Looe,  v.  259.  280. 

V.  Vv'eston,  iv.  332. 

V.  West  Riding  of  Yorkshire,  i. 

788.  791.   iii.  300. 

V.  Justices     of    West     Riding, 

Yorkshire,  iv.  954. 

V.  Westwood,  i.  799.  803,  804, 

805.    ii.  815. 

V.  Whaley,  ii.  283. 

V.  Wheatley,  iv.  302,  303. 

V.  Wheatman,  iv,  14. 

V.  Wheeler,  i.  302.  392.   v.  609. 

v.  503. 

V.  Whitaker,  iv.  537. 

V.  Whitbread,  ii.  12.   iv.  624. 

V.  \A'hite,  i.  102.  388.  ii.  73.  268. 

iii.  302.   v.  196.  208,  209. 

V.  Whitwell,  iv.  417- 

V.  Whitfield,  V.  248. 

V.  Whiting,  iii.  219,  220. 

V.  Whitley,  iii.  208. 

V.  Freefishers  of  Vv  hitstable,  v. 

269. 

V.  Wicks,  iii.  879. 

— ~  V.  Inhabitants  of  Wigan,  iv.  412. 
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Rex  V.  Wigg,  iv.  302. 

V.  Inhabitants  of  Wilby,  ii.  809. 

iv.  99. 

V.  Wildey,  iil.  821. 

V.  Wildman,  v.  260. 

V.  Wilkes,  i.  484.   ii.  83.  v.  200. 

V.  Wilkins,  vii.  116. 

V.  Wilkes,  iv.  404.  vi.  49.  80.  89. 

V.  Willes,  ii.  814. 

V.  Willett,  iv.  412. 

W.Williams,   ii.  792.    818.   820. 

iii.  832.  877.   iv.  332.  406.  415. 

417.  419.  478.   v.  201.  207.  284. 

vii.  452.   viii.  347- 
u.  Williamson,   ii.  17.   781.    iv. 

853. 

V.  Willis,  V.  278. 

——  V.  Willis  and  Brown,  viii.  145. 
V.  Wilson,  i.  129.  800.   iii.  702. 

720.  877. 
V.  Justices  of  Wilts,  iv.  228.   v. 

272. 
V.  Commissary,  &c.  of  Bishop  of 

Winchester,  ii.  75. 

V.  Dr.  Windham,  i.  392. 

V.  Window,  iv.  309. 

V.  Wing,  iv.  954. 

V.  Wingfield,  iv.  230. 

• V.  Winter,  iv.  224-  954. 

V.  Winteringham,  iv.  318. 

V.  Winton,  iv.  122.  130.  135. 

V.  Winwick,  v.  347-  351. 

V.  Wiseman,  vii.  375. 

V.  Withers,  ii.  275.   v.  213. 

I V.  Witt,  i.  800. 

V.  Woburn,  iii.  231. 

V.  Wood,  vi.  39. 

V.  Woodfall,  V.  196. 

—  V.  Woodlands,  iii.  214. 

V.  Woodrow,  vii.  178. 

V.  Woodward,  vii.  809. 

V.  WooUer,  iv.  547.  vii.  783.  viii. 

104. 

V.  Woolf,  iii.  847. 

V.  Woolstanton,  v.  342.  351. 

V.  Woolston,    iv.    183.    407.    v. 

200.    vii.  466. 
V.  Bishop  of  Worcester,  v.  267. 

vii.  253. 

V.  City  of  Worcester,  iv,  574. 

V.  Justices    of   Worcestershire, 

iv.  954.   V.  272.   vii.  443. 

V.  Worsenham,  iii.  286. 

V.  The  Churchwardens  of  Wrex- 
ham, V.  280. 
V.  Wright,  i.  242.   iv.  130.  135. 


184.  297.  333.  407.  v.  203.  210. 

vii.  467. 
Rex  v.  Wrightson,  iv.  408. 

V.  Wyatt,  iv.  1 5. 

V.  Wyndham,  i.  490.  ii.  265.  283; 

V.  272. 

V.  Wyke,  iv.  618. 

V.  Wynd,  iv.  323. 

V.  Wynne,  iv.  421.  980. 

V.  Yandell,  vi.  72,  73,  75.  80. 

V.  Lord  Yarborough,  ii.  855.    v. 

399. 

V.  Yarmouth,  v.  338.   vii.  418. 

V.  Yarpole,  iv.  624.  1011. 

V.  Yates,  ii.  280. 

V.  York  and  another,  ii.  86.  90. 

V.  Archbishop  of  York,  v.  282. 

V.  Mayor,  &c.  of  York,  v.  259.282. 

V.  Justices  of  Yorkshire,  ii.  815 

iii.  57. 

V.  Young,  iii.  804.    iv.  442.  628. 

V.  Younger,  iv.  185. 

Rey  V.  Stephens,  vii,  808. 

Reynell  v.  Heal,  vi.  352. 

Reyner  v.  Hall,  i.  349.    v.  468.  470. 

V.  Poel,  ii.  675. 

Reynold  v.  Pitt,  iv.  890. 

Reynolds',  Sir  George,  Case,  iv.  640. 

Reynolds,  Ex  parte,  i.  575.    viii.  304. 

V.  Buckle,  vi.  292.    vii.  58, 

V.  Burling,  vii.  170. 

— V.  Caswell,  i.  412. 

V.  Chettle,  i.  141. 

V.  Clark,  vii.  643,  644. 

V.  Clayton,  viii.  316.  327- 

V.  Edwards,  ii.  296. 

V.  Hawkins,  i.  450. 

V.  Hay,  vi.  571. 

V.  Torin,  iii.  817.    v.  143. 

Reynoldson  v.  Blake,  iv.  688. 

I'.  Perkins,  v.  667- 

Rheede  v.  Ower,  v.  150. 
Rhetorick  and  Chappel,  iii.  110. 
Rhind  v.  Wilkinson,  iii.  323. 
Rhode  V.  Proctor,  v.  570. 
Rhodes's  Case,  iii.  220.  283. 
Rhodes  v.  Ainsworth,  iii.  831. 

V.  Barnes,  ii.  630. 

V.  Bullard,  ii.  367. 

V.  Haigh,  i.  271. 

Ribbans  v.  Crickitt,  i.  370.    ii.  431. 
Ribout  V.  Wheeler,  iii.  99. 
Rice's  Case,  iii.  62. 
Rice  V.  Brown,  i.  389.   vi.  151. 

V.  Chute^  vii.  410. 

■-..  V.  Langford,  iii.  64t5. 
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Hice  V.  Serjeant,  iii.  389.  770. 

V.  Shute,  i.  18.  iv.  517.  vi.  252. 

vii.  767. 
Rich's  Case,  ii.  761. 
Rich  V.  Cockell,   i.  705.  742.    iii.  51. 

52.  817.    viii.  435. 
— —  V.  Coe,  V.  414. 

V.  Doughty,  vii.  662. 

and  Frank,  iii.  446. 

V.  Jackson,  iii.  317- 

V.  Makepeace,  viii.  394. 

— ,  SheriflP  of  London    and  Player, 

iv.532.   vii.  199. 

V.  Parker,  v.  475.  499. 

Richley  v.  Proone,  vi.  256. 
Richard  v.  Chambers,  i.  741. 
Richards  v.  Acton,  vii.  70.  75. 

V.  Baker,  v.  165. 

V.  Brown,  i.  210.  406.    viii. 

321.  329. 

■  V.  Chave,  iii.  483. 

. V.  Dovey,  ii.  568. 

'  V.  Evans,  viii.  SO.  85. 

V.  Franco,  vii.  416. 

V.  Hodges,  ii.  149.    vi.  185. 


346. 


V.  Noble,  ii.  814.  iv.  990.  viii. 


418.  429. 

V.  Peake,  viii.  126. 

V.  Porter,  i.  160. 


-~   V.  Richards,  v.  168, 169. 177. 

—  t'.  Seley,  iv.  777. 

—  V.  Setree,  i.  28. 

—  V.  Squibb,  ii.  96. 
V.  Turner,  ii.  300. 


Richardson's  Case,  vi.  584. 
Richardson,  Ex  parte,  i.  608, 631.  633. 
662. 

V.  Anderson,  v.  387. 

V.  Atkinson,  vii.  796. 

■  and  Barnard,  iii.  126. 

V.  Bernard,  vi.  587. 

V.  Bradshaw,  i.  535.  673. 

V.  Brown,  i.   100.    v.  169. 

170,  171. 

V.  Campbell,  v.  590. 

V.  Capes,  ii.  866. 

I'.  Chancey,  i.  311. 

-  ■  ■  V.  Chapman,  viii.  254. 

and  Desborow,  ii.  491. 

V.  Edmonds,  viii.  485. 

V.  Elphinstone,  v.  147. 

■  V.  Evans,  ii.  803.    iii.  887. 

V.  Goodwin,  i.  677.  v.  404. 

.  V.  Greese,  v.  147- 

I".  Griffin,  i.  641. 


Richardson  r.  Hall,  i.  710.    vii.  52. 

V.  Jelly,  vii,  145. 

V.  London  Assurance  Com- 
pany, V.  457. 

1'.  Mellish,      i.   212.  357. 


366.    iii.  83.5.   vi.  26. 

V.  Nourse,  i.  317. 

.    V.  Rickman,  i.  385.  ii.630. 

V.  Walker,   ii.    866.    viii. 


155. 


V.  Robinson,  vi.  82. 

V.  Williams,  iii.  256.    vii. 

766. 

Richman  v.  Cox,  vii.  721. 
Richmond  and  Butcher,  iii.  492. 

V.  Cadogan,  viii.  297. 

,  Duke  of,  V.  Costellows,  vii. 

127. 

V.  Heapy,  i.  554. 

V.  Smith,  iv.  997. 

V.  Tayleur,  iv.  379- 

■ ,  Duke  of,  V.  Wise,  viii.  109. 

Rickards  v.  Bennett,  iii.  865. 
Ricketts,  Ex  parte,  i.  657.     vi.  211. 

viii.  121. 

t'.  Salwey,  ii.  797. 

Rickfield  v.  Udall,  vii.  478. 
Rickford  v.  Ridge,  v,  568. 
Rickman  v.  Morgan,  v.  147. 

V.  Studwick,  vii.  386. 

Rico  V.  Gaultier,  vi.  425. 
Riddell  V.  Sutton,  iii.  863. 
Riddle  v.  Nash,  i.  127. 

Rider  v.  Bickerston,  viii.  306. 

V.  Smith,  i.  102.    vi.  196. 

' V.  Wager,  iii. 524.  v,  139-  vi.  606. 

viii.  508.  524. 
Ridge,  Ex  parte,  i.  534. 

V.  Hardcastle,  i.  4.  ii.  599. 

V.  Pitt,  ii.  613. 

Ridges  V.  Mills,  vii.  298. 

V.  Morrison,  v.  141. 

Ridgeway's  Case,  vi.  353. 
Ridler  v.  Ridler,  iv.  2S9. 

Riding  and  Edwin,  iii.  138.    vii.  199. 
Ridley  v.  Pawnal,  vi.  7. 

V.  Taylor,  iii.  214.  v.  402.  583. 

Ridout  V.  Brough,  i.  647- 

V.  Johnson,  iii.  215. 

V.  Lewis,  i.  705. 

V.  Pain,  i.  317.   v.  17.  101. 

— — —  I'.  Earl  of  Plymouth,  iv.  168. 
V.  51,  52. 
■  V.  Wheeler,  vii.  495,  496. 


Ridsdale  v.  Newnhani,  v.  496. 

V.  Sheddon,  v.  497.  vii.  420. 
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Rigby,  Ex  parte,  i.  663. 
Rigden  v.  Hedges,  ii.  499. 
V.  Vallier,   ii.  219. 


iv.  463, 


464.  477,  478. 
Right  V.  Bawden,  ii,  808. 

V.  Beard,  iii.  813. 

— —   V.  Compton,  V.  57. 
— — —   t».  Creber,  vi.  670. 
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,  Dean   and  Chapter  of,  v.  Mid- 

dleburgh,  viii.  46. 

,  Archbishop  of,  v.  Duke  of  New- 
castle, viii.  53. 
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V.  Forse,  ii.  196.  iii.  827. 

V.  Lloyd,  iv.  109. 
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